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PRACTICE  REPORTS. 


NEW  YORK  SUPERIOR  COURT. 
STEPHEN  PHILBIN  AND  JOSEPH  P.  QUIN  agt.  RICHARD  PATRICK. 

A  verbal  agreement  made  by  the  parties  to  an  action,  and  an  entry  thereof  by  the 
referee  in  his  minutes,  at  the  time,  allowing  the  referee  a  specified  sum  for  each 
meeting,  and  also  double  the  amount  for  each  meeting  occupying  over  two  hours, 
is  substantially  such  an  agreement  in  uriting  as  is  contemplated  by  §  313  of  tho 
Code. 

New  York  Special  Term,  March,  1861. 

UPON  the  adjustment  of  the  plaintiffs'  costs  in  this  action, 
the  clerk  allowed  five  dollars  per  meeting  to  the  referee  for 
every  meeting  spent  in  the  reference,  under  a  verbal  stipu- 
lation to  that  effect,  made  by  both  parties  before  the  ref- 
eree, and  by  him  entered  upon  his  minutes  at  the  time. 
The  defendant's  attorney,  WM.  R.  STAFFORD,  Esq.,  appealed 
from  the  adjustment,  on  the  ground  that  no  agreement  in 
writing  was  shown  that  more  than  the  usual  fee  provide  d 
for  by  the  Code  was  to  be  paid  to  the  referee.  After  hear- 
ing counsel  for  both  parties,  the  court,  WHITE,  Justice, 
affirmed  the  clerk's  taxation,  and  held  that  a  verbal  agree- 
ment made  by  the  parties  to  an  action,  and  an  entry  thereof 
made  by  the  referee  upon  his  minutes  at  the  time,  allowing 
him  $5  per  meeting,  and  also  double  fees  for  each  meeting 
occupying  over  two  hours,  was  substantially  such  an  agree- 
ment in  writing  as  was  contemplated  by  §  313  of  the  Code. 

THERASSON  &  BRYAN,  for  plaintiff's. 
VOL.  XXII  1 
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SUPREME  COURT. 
COIT  agt.  BLAND. 

The  judgment  of  dismissal  of  the  complaint,  in  what  was  formerly  called  a  com- 
mon law  action,  is  equivalent  to  a  former  judgment  of  non-suit  in  such  action ; 
consequently  it  does  not  bar  another  action.  But.  this  rule  does  not  apply  to 
equity  causes. 

New  York  General  Term,  March,  1861. 

CLERKE,  SUTHERLAND  and  ALLEN,  Justices. 

By  the  court,  CLERKE,  P.  J.  The  dismissal  of  the  com- 
plaint, under  the  modern  practice  of  the  Code,  seems  to  me 
in  all  respects  identical  with  a  non-suit,  in  actions  which 
formerly  were  called  common  law  actions.  In  all  actions 
of  this  nature,  I  think,  it  was  intended  by  the  legislature, 
in  enacting  the  Code,  that  the  one  term  should  be  substi- 
tuted for  the  other.  It  is  also  evident  that  the  convoca- 
tion of  judges  who  framed  and  adopted  the  rules  of  this 
court,  considered  them  identical.  (See  rules  23,  24.)  In 
the  language  of  the  superior  court,  in  Harrison  agt.  Wood, 
(2  Duer,  50,)  "  the  dismissal  of  the  complaint  under  the 
Code  has  no  other  effect  than  that  of  a  non-suit  under  the 
former  practice.  There  is  a  change  of  name,  and  nothing 
more."  If  this  is  a  correct  view  there  can  be  no  doubt 
that  the  judge  at  the  second  trial  properly  decided  not  to 
regard  the  judgment  in  the  first  action  as  a  bar  to  the 
second.  A  non-suit  never  precluded  the  plaintiff  from 
bringing  his  action  again,  whether  it  was  granted  before 
or  after  the  evidence  was  given  on  both  sides ;  and  the 
judge  had  a  right  to  non-suit  at  any  stage  of  the  trial. 
(Jansen  agt.  Acker,  23  Wend.,  280  ;  Rudd  agt.  Davis,  3  Hill, 
287.)  The  form  of  the  judgment,  in  all  these  cases,  wras 
that  the  complaint  should  be  dismissed.  If  the  legislature 
intended  that  the  dismissal  of  the  complaint,  in  an  action 
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Peters  agt.  Kerr. 


at  common  law,  should  have  the  same  effect  as  it  had  in 
equity  cases  under  the  old  system,  it  would  have  distinctly 
said  so.  We  are  not  to  imply  so  important  a  change — a 
change  that  would  operate  so  seriously  on  the  rights  of  a 
suitor,  as  to  prevent  him  from  again  trying  to  establish  his 
claim  after  failing  in  the  first  instance  from  the  accidental 
deficiency  of  proof,  or  from  any  other  cause.  A  judge  be- 
fore whom  a  common  law  cause  is  tried  without  a  jury,  acts 
in  the  double  capacity  of  court  and  jury ;  and  when,  instead 
of  rendering  a  judgment  in  express  terms  for  the  defendant, 
he  orders  that  the  complaint  should  be  dismissed,  it  is  to 
be  presumed  he  then  acts  as  the  court,  exercising  the  pre- 
rogative which  it  has  always  possessed,  of  non-suiting  the 
plaintiff,  either  before  or  after  the  evidence  is  given  on 
both  sides. 

The  judgment  should  be  affirmed. 


SUPREME  COURT. 
DAVID  J.  PETERS  agt.  THOMAS  KERR. 

In  supplementary  proceedings,  the  plaintiff  must  establish  that  the  defendant  haj 
the  money  or  means,  before  the  defendant  can  be  ordered  to  pay  the  judgment  or 
be  committed  to  jail. 

The  defendant's  statement  may  be  very  unsatisfactory  to  a  creditor,  and  give  rise 
to  suspicion  that  he  may  be  concealing  money  or  property,  but  that  does  not  war- 
rant such  an  order. 

JVeto  York  Special  Term,  August,  1861. 

THE  defendant,  in  substance,  swears  he  has  no  money  or 
property. 

During  his  examination  he  discloses  that  he  sold  his  real 
and  personal  estate,  receiving  therefor  about  $8,000,  in 
March,  1860.  He  is  asked  for  the  items  of  the  expenditure 
of  that  sum.  His  memory  will  serve  him,  as  he  swears, 
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Williams  agt.  Fowler. 


only  far  enough  to  particularize  about  $6,000,  but  he  knows 
that  every  cent  of  it  has  been  spent,  and  he  has  none  of 
it  now. 

The  plaintiff  moves  that  the  defendant  be  required  to 
pay  his  judgment  (over  $1,000,)  or  that  he  be  committed 
to  jail. 

J.  &  G.  W.  COOK,  for  plaintiff. 
HARRINGTON  &  GRIEFF,  for  defendant. 

LEONARD,  Justice.  The  plaintiff  must  establish  that  the 
defendant  has  the  money  or  means  before  such  an  order 
can  be  made. 

The  defendant  cannot  be  committed  to  jail  on  suspicion, 
nor  can  any  order  be  made  that  would  have  that  result, 
unless  it  be  admitted  or  proven  that  the  defendant  can 
comply  with  the  order  asked  for. 

The  defendant's  statement  is,  no  doubt,  very  unsatisfac- 
tory to  a  creditor,  and  gives  rise  to  a  suspicion  that  he  may 
be  concealing  money  or  property,  but  that  does  not  war- 
rant the  order  for  which  the  plaintiff  asks. 

The  application  is  therefore  denied. 


SUPREME  COURT. 

THOMAS  WILLIAMS,  respondent  agt.  SAMUEL  FOWLER  and 
FRANCIS  B.  WALLACE,  impleaded,  &c.,  appellants. 

Where  a  bond  and  mortgage  was  given  on  real  estate  for  $10,000,  payable  in  one 
year  without  interest,  for  the  purpose  of  raising  a  loan  of  money,  and  it  was 
agreed  that  the  mortgagees  instead  of  giving  the  money  thereon  should  give  their 
three  several  promissory  notes  at  six  months  for  the  aggregate  sum  of  $10,000, 
also  without  interest,  and  upon  the  receipt  of  which  the  mortgagor  gave  the  mort- 
gagees $500  as  compensation  for  the  advance  or  exchange  of  the  notes  for  the 
mortgage, 

Held,  on  foreclosure  of  the  mortgage,  that  judgment  be  entered  declaring  the  bond 
and  mortgage  uiurious,  and  dismissing  the  complaint  with  costs. 
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Poughkeepsie  General  Term.  September,  1861. 
Before  LOTT,  BROWN,  EMOTT  and  SCRUGHAM,  Justices. 
APPEAL  by  defendants  from  a  judgment  at  special  term 
entered  on  report  of  a  referee. 

WM.  FULLERTON  and  RAYMOND  &  KNOX,  for  appellants. 
J.  M.  VAN  COTT  and  BUCKHAM,  CADY  &  SHALES,  for 
respondent. 

By  the  court,  EMOTT,  Justice.  The  fac^  upon  which 
this  case  turns  are  few,  and  so  far  as  they  are  material  to 
the  question  which  it  presents,  they  are  undisputed. 

The  defendant,  Samuel  Fowler,  in  August,  1855,  applied 
to  one  John  B.  Murray,  a  broker  in  New  York,  for  a  loan  of 
money  to  the  amount  of  ten  thousand  dollars.  He  was 
told  by  Murray  that  this  amount  in  cash  could  not  be 
obtained  upon  the  securities  which  he  had  to  offer,  being 
a  mortgage  upon  the  property  now  in  controversy ;  but  that 
in  lieu  of  cash,  notes  or  obligations,  payable  at  a  future  day, 
might  be  obtained  for  such  a  mortgage,  these  notes  could 
be  sold  or  discounted  immediately,  and  thus  the  cash,  which 
was  the  object  of  the  loan,  obtained.  Fowler  assented  to 
this  arrangement,  and  the  negotiation  resulted  in  his  giving 
the  bond  and  mortgage  for  the  foreclosure  of  which  this 
action  is  brought  by  the  plaintiff,  to  whom  it  has  been 
assigned,  and  which  is  dated  August  1st,  1855,  and  is  con- 
ditioned for  the  payment  of  $10,000  in  one  year,  without 
interest,  and  receiving  from  James  W.  Elwell  &  Co.,  to 
whom  it  was  made,  their  notes  for  this  amount  of  ten  thou- 
sand dollars,  payable  in  six  months  from  the  4th,  6th  and 
9th  of  August,  1855,  also  without  interest,  and  at  the  same 
time  paying  Elwell  &  Co.  five  hundred  dollars  as  compen- 
sation for  the  advance  or  exchange  of  these  notes  for  the 
mortgage.  I  state  the  facts  as  they  are  reported  by  the 
referee  and  agreed  to  by  the  plaintiff.  It  was  contended 
at  the  trial,  and  there  was  some  evidence  to  sustain  the 
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allegation,  that  the  compensation  paid  to  Elwell  was  one 
thousand  and  not  five  hundred  dollars.  I  agree  in  the  con- 
clusion of  the  referee,  however,  upon  this  point,  and  as  I 
have  already  observed,  I  consider  the  difference  immaterial 
to  the  decision  of  the  case.  Unless  the  transaction  out  of 
which  this  mortgage  grew  can  be  sustained  as  something 
else  than  a  loan  of  money,  and  as  not  within  the  usury 
statutes,  it  must  vitiate  the  securities  now  in  dispute, 
whether  the  price  paid  Elwell  was  five  hundred  or  a  thou- 
sand dollars.  Either  sum  was  more  than  the  lawful  inte- 
rest upon  the  amount  of  his  notes,  from  the  time  they  were 
payable  and  were  paid  by  him,  until  the  mortgage  was  due. 

The  counsel  for  the  plaintiff  contends  that  this  was  a 
"  loan  of  credit "  for  six  months,  and  a  loan  of  money  for 
six  months  more,  and  that  five  per  cent,  in  all  was  less 
instead  of  more  than  the  lender  might  legally  have  taken. 
I  apprehend  that  such  an  expression  cannot  be  predicated 
of  the  exchange  of  the  lender's  own  promise  to  pay  money 
for  the  obligation  of  the  borrower,  and  where  the  object  is 
to  borrow  or  raise  money.  Indeed,  the  acute  and  search- 
ing criticisms  of  Judge  GARDINER,  in  the  Dry  Dock  Bank 
agt.  The  American  Life  Insurance  Co.,  (3  Comst.,  344,)  and 
of  Judge  SELDEN,  in  Scherm,erhorn  agt.  Talman,  (4  Kern., 
93,)  have  pretty  effectually  shown  the  incorrectness  of  the 
expression  "  loan  of  credit"  in  any  case.  A  man  may  give 
his  credit  to  another  without  compensation,  he  may  become 
his  guarantor  or  his  surety,  or  he  may  promise  to  pay  his 
debt,  without  requiring  or  receiving  any  compensation  or 
equivalent,  beyond  the  obligation  imposed  by  law  on  the 
other  party  to  repay  him  any  amount  which  he  may  be 
compelled  to  pay,  in  consequence  of  the  responsibility 
which  he  assumes.  But  he  may  also  exact  and  receive 
compensation  for  assuming  such  a  responsibility  and  risk 
of  payment  of  another's  debt  as  his  indorser,  guarantor  or 
otherwise,  and  this  is  selling  his  credit. 

It  is  unnecessary  to  discuss,  because  it  is  unnecessary  to 
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determine  here,  whether  giving  one's  own  note  or  obliga- 
tion in  return  for  the  note  or  obligation  of  another  can 
ever  be  regarded  as  a  sale  of  credit.  This  case  presents 
unequivocally  a  loan.  It  was  the  declared  and  known 
object  of  Fowler  to  borrow  money.  He  obtained  notes 
payable  in  six  months,  which  he  could  dispose  of  and  con- 
vert into  money  at  once,  and  he  gave  an  obligation  paya- 
ble in  a  year,  when  he  expected  to  repay  the  makers  of  the 
notes,  who  would  then  be  the  lenders  of  the  money.  The 
referee  states  the  transaction  correctly  and  distinctly  to  be 
a  loan.  He  finds  that  the  notes  were  loaned  for  the  mort- 
gage, and  the  five  hundred  dollars  paid  as  compensation 
for  their  loan.  The  notes  were  loaned  and  taken  as  money, 
and  in  the  place  of  money,  and  were  substituted  for  money 
by  the  agreement  of  the  parties. 

Upon  such  a  transaction  the  respective  obligations  of  the 
parties  must  be  estimated  at  their  nominal  value,  that  is, 
at  the  value  which  they  import  by  their  terms.  The  notes 
of  the  lenders  were  equivalent  to  a  loan  or  advance  of  the 
money  payable  by  them,  at  the  time  when  they  were  due. 
All  which  they  had  a  right  to  exact  or  receive  for  the 
advance  of  these  notes,  as  and  in  lieu  of  money,  was  inte- 
rest at  seven  per  cent,  from  the  time  when  they  would  be 
compelled  or  be  liable  to  pay  them,  until  the  maturity  of 
the  obligation  which  they  received  for  them,  and  by  which 
the  borrower  was  bound  to  repay  them  the  amount  of  the 
advance  thus  made.  By  the  terms  of  these  securities,  this 
would  have  been  about  six  months  ;  and  as  the  amount  was 
ten  thousand  dollars,  the  interest  or  compensation  for  the 
advance  would  have  been  about  three  hundred  and  fifty 
dollars.  The  defendant's  bond  and  mortgage  did  not  pro- 
vide for  the  payment  of  this  or  any  other  compensation, 
but  simply  for  the  repayment,  after  a  year  from  its  date,  of 
the  amount  which  Elwell  &  Company  were  to  advance,  and 
did  advance  in  six  months.  But  Elwell  &  Company  de- 
manded and  received  as  a  part  of  the  transaction,  and  as 
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a  compensation  for  what  the  referee  calls  a  loan  of  their 
notes,  the  sum  of  five  hundred  dollars.  That  is,  for  agree- 
ing to  lend,  and  performing  their  promise  by  lending  Fow- 
ler ten  thousand  dollars  for  the  period  of  six  months,  they 
received  five  hundred  dollars.  I  am  unable  to  call  such  a 
transaction  by  any  other  name  than  usury. 

In  my  opinion  this  judgment  should  be  reversed,  and  a 
judgment  entered  declaring  this  bond  and  mortgage  usuri- 
ous, and  dismissing  the  complaint  with  costs  to  the  appel- 
lants ;  or  if  the  plaintiff  desires,  he  may  have  a  new  trial, 
with  costs  to  abide  the  event. 

All  the  judges  concurred. 


SUPREME  COURT. 

CORBETT  agt.  ENO  and  others. 

An  answer  containing  a  general  denial  of  a  material  allegation  of  the  complaint 
can  be  stricken  out  as  sham,  (following  the  case  of  People  agt.  McCumber, 
18  N.  Y.  R.,  315.) 

When  the  matters  alleged  in  defence  are  stated  on  information  and  belief,  and  a 
motion  is  made  to  strike  out  the  defences  as  sham,  upon  affidavits  made  by  those 
who  must  necessarily  be  possessed  of  the  requisite  knowledge  showing  the  mat- 
ters to  be  false,  it  is  incumbent  on  the  defendant,  in  his  answering  affidavit,  to 
show  at  least  the  sources  of  his  information,  and  to  show  that  there  may  at  least 
be  a  bare  possibility  of  his  allegations  being  true. 

New  York  Special  Term,  October,  1861. 

MOTION  by  plaintiff  to  strike  out  the  defendants'  answer 
as  sham. 

BARNARD,  Justice.  Complaint  is  on  a  promissory  note 
alleged  to  be  made  by  a  firm  composed  of  the  four  defend- 
ants, three  of  them  being  general  partners  and  the  fourth 
a  special  partner.  The  general  partners  answer.  The 
only  averments  in  the  answer  which  raise  any  issue  are, 
"  They  deny,  on  information,  that  the  note  mentioned  in 
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the  complaint  was  at  any  time  for  value  transferred  to 
plaintiff,  and  deny  that  plaintiff  is  the  owner  and  holder  of 
the  note  ;  and  to  the  contrary  thereof  they  aver  that  such 
note  is,  and  at  the  commencement  of  this  action  was,  law- 
fully owned  by  Orlando  Bogert  and  Robert  H.  Corbett ; 
and  that  they  are,  or  one  of  them  is,  the  real  party  in  inte- 
rest," 

Motion  is  made  to  strike  out  the  answer  as  sham. 

The  first  question  that  arises  is,  whether  an  answer  con- 
taining a  general  denial  of  a  material  allegation  in  the  com- 
plaint, can  be  stricken  out  as  sham.  The  court  of  appeals, 
in  The  People  agt.  McCumber,  (18  JV.  F.  R.,  315,)  have 
decided  that  it  can  be,  and  I  am  not  aware  that  that  court 
has  either  reversed  or  modified  its  decision  made  in  that 
case.  It  is  consequently  of  binding  authority.  The  next 
question  is,  are  these  averments  false  ?  The  plaintiff  moves, 
on  the  affidavits  of  Orlando  M.  Bogert  and  Robert  H.  Cor- 
bett, (who  are  alleged  by  the  answer  to  be  the  owners  of 
the  note  and  the  real  parties  in  interest,)  and  they  both 
swear  that  they  never  at  any  time,  either  separately  or 
jointly,  owned  said  note,  in  part  or  whole,  and  that  they 
have  no  interest  in  the  action  or  the  prosecution  or  result 
thereof;  and  Cooper  E.  Corbett  swears,  of  his  own  know- 
ledge, that  plaintiff  is  the  lawful  owner  and  holder  for 
value.  To  meet  these  affidavits,  the  three  answering  de- 
fendants have  made  an  affidavit  wherein  they  swear  simply 
that  the  denials  in  the  answer  and  the  averments  of  the 
ownership  of  the  note  (which  denial  and  averments  are 
above  extracted,)  are  made  on  information  and  belief ;  and 
that  they  verily  believe  each  and  every  such  denial  and  aver- 
ment to  be  true.  Averse  as  I  am  to  striking  out  answers  as 
sham,  still  I  think  this  motion  should  be  granted.  When 
the  matters  alleged  in  defence  are  stated  on  information 
and  belief,  and  a  motion  is  made  to  strike  out  the  defences 
as  sham  upon  affidavits  made  by  those  who  must  necessa- 
rily be  possessed  of  the  requisite  knowledge  showing  the 
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matters  to  be  false,  it  is  incumbent  on  the  defendant,  in 
his  answering  affidavit,  to  show  at  least  the  sources  of  his 
information,  and  to  show  that  there  may  at  least  be  a  bare 
possibility  of  his  allegations  being  true.  The  court  cannot 
assume  that  there  is  any  such  possibility  when  parties  hav- 
ing the  requisite  means  of  positive  knowledge  swear  posi- 
tively to  a  fact,  and  such  oath  is  only  met  by  a  party  swear- 
ing generally  that  he  is  informed  differently. 
Motion  granted,  with  $10  costs. 


SUPREME  COURT. 

OWEN  and  BELLOWS  agt.  JANE  F.  CAWLEY  and  SAMUEL  B. 
CAWLEY,  her  husband. 

Where  a  married  woman  carrying  on  business  on  her  own  account  and  with  her 
separate  estate,  previous  to  1860,  gave  a  power  of  attorney  to  her  husband,  who 
thereupon  conducted  the  business  as  his  wife's  agent,  and  the  husband  employed 
attorneys-at-law  to  bring  certain  suits  on  accounts  growing  out  of  that  business, 
or  which  had  been  previously  assigned  to  the  husband, 

Held,  in  an  action  by  the  attorneys  to  charge  the  separate  estate  of  the  wife  for 
their  costs,  and  to  recover  them  therefrom,  that  there  was  not  enough  in  the  caso 
to  show  that  the  husband  was  in  fact,  and  with  her  knowledge,  acting  as  her 
agent  in  the  employment  of  the  attorneys,  and  certainly  not  enough  to  show  that 
she  intended  to  charge  her  property,  and  especially  as  a  portion  of  the  costs  could 
not  be  considered  as  resulting  for  the  benefit  of  her  separate  estate.  Judgment 
reversed,  and  new  trial  ordered  before  the  referee. 

The  husband  in  such  case  held  to  be  a  proper  witness  to  prove  his  agency,  nnd  its 
extent,  as  well  as  all  facts  concerning  the  employment  of  the  plaintiffs.  (CLERKE, 
J.,  dissenting.) 

JVeto  York  General  Term,  October,  1861. 

CLERKE,  P.  J.,  INGRAHAM  and  GOULD,  Justices. 

THE  defendant,  Jane  F.  Cawley,  carried  on  the  business 
of  ship-chandlery,  in  the  city  of  New  York,  and  owned 
some  other  property,  being  real  estate. 

All  of  this  property  was  held  by  her  separate  from  her 
husband. 
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The  latter  conducted  the  business  in  New  York  as  the 
wife's  agent. 

As  such  agent,  he  employed  the  plaintiffs,  who  were 
attorneys-at-law,  to  bring  certain  suits  on  accounts  grow- 
ing out  of  that  business,  or  which  had  been  previously 
assigned  to  Mr.  Cawley.  In  doing  so  a  bill  of  costs  was 
incurred,  and  the  suit  was  brought  to  recover  against  the 
wife's  separate  estate  the  amount  of  these  attorneys'  costs. 

The  defence  was,  that  by  special  agreement,  the  husband, 
and  not  the  wife,  was  to  pay  for  the  services,  and  at  cer- 
tain special  rates. 

The  cause  was  referred  to  Ex-Judge  MITCHELL  as  sole 
referee,  and  he  found  the  plaintiffs'  claim  to  be  just,  and 
that  the  services  were  rendered  for  the  benefit  of  her  sep- 
arate estate,  and  as  matter  of  law  that  the  plaintiffs  were 
entitled  to  judgment  against  her  separate  estate  therefor. 
From  this  judgment  Mrs.  Cawley  appealed  to  the  general 
term,  and  the  cause  was  heard  in  June  last  before  Judges 
CLERKE,  INGRAHAM  and  GOULD. 

Mr.  McMAHON,  who  appeared  for  Mrs.  Cawley,  insisted 
that  the  debt  was  that  of  the  husband  ;  that  a  married 
woman  could  not,  before  the  act  of  1860,  give  a  power  of 
attorney  to  her  husband  to  carry  on  business  in  her  own 
name  without  making  it  the  business  of  the  husband  ;  and  all 
contracts  arising  therefrom  were  his  contracts  and  debts. 
He  also  insisted  the  husband  was  a  proper  witness  in  the 
cause. 

Mr.  OWEN,  in  person,  insisted  the  judgment  was  correct. 

By  the  court,  INGRAHAM,  Justice.  I  cannot  concur  in 
the  opinion  that  all  the  charges  allowed  by  the  referee 
were  properly  chargeable  on  the  separate  estate  of  Mrs. 
Cawley.  The  decision  in  Yale  agt.  Dederer,  (22  JV*.  Y.  R., 
450)  holds  that  the  intention  to  charge  the  separate  estate 
must  be  stated  in  the  contract  itself,  or  the  consideration 
must  be  one  going  to  the  direct  benefit  of  the  estate.  I 
am  not  disposed  to  extend  the  rule  any  further  than  the 
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court  of  appeals  have  laid  it  down.  Applying  this  rule  to 
the  present  case,  I  am  at  a  loss  to  see  how  bringing  an 
action  for  a  married  woman,  which  fails,  presents  a  con- 
sideration going  to  the  direct  benefit  of  the  estate.  I  sup- 
pose the  court  intended  that  where  the  intent  to  charge 
the  separate  estate  was  not  stated  in  the  contract,  it  might 
be  inferred  from  a  direct  benefit  to  the  separate  estate. 
No  such  inference  can  be  drawn  where  no  benefit,  but  an 
injury,  results  from  the  service.  If  there  had  been  but  ono 
action,  and  the  married  woman  had  been  defeated,  with  a 
large  bill  of  costs  charged  against  her,  would  it  in  any  way 
be  inferred  that  her  separate  estate  had  been  benefited  by 
the  services  rendered  ? 

I  forbear  commenting  upon  the  fact  that  the  employ- 
ment was  by  the  husband,  and  the  doubt  which  might 
arise  whether,  even  though  his  agency  in  the  business  was 
admitted,  he  had  any  right  to  bind  the  separate  estate  of 
the  wife  without  her  knowledge  and  express  assent.  She 
could  not  so  charge  her  real  estate  except  by  her  acknow- 
ledged deed,  and  yet  in  this  case  the  husband,  without 
proof  of  her  knowledge  or  assent,  is  allowed  to  make  such 
a  charge,  which  binds  the  real  and  personal  estate. 

Without,  however,  expressing  any  opinion  now  on  this 
point,  I  am  clearly  of  the  opinion  that  the  defendant  is  not 
liable  for  all  the  services  included  in  this  judgment,  and 
think  the  report  should  be  set  aside  and  the  case  referred 
back  to  the  referee. 

The  present  evidence  should  stand  in  the  cause,  and 
either  party  be  allowed  to  produce  further  testimony. 

GOULD,  Justice.  While  I  think  that  a  suit  must  be 
judged  to  be  or  not  to  be  for  the  benefit  of  an  estate  by 
the  intent  and  object  of  commencing  it,  rather  than  by  the 
result,  I  am  not  satisfied  that  in  this  case  the  services  ren- 
dered are  a  proper  charge  on  the  defendant's  real  estate. 
All  the  facts  of  the  case  were  certainly  not  in  proof  before 
the  referee,  or  else  her  estate  is  not  chargeable  with  all 
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these  costs.  There  is  not  enough  in  the  case  to  show  that 
the  husband  was  in  fact,  and  with  her  knowledge,  acting 
as  her  agent  in  the  employment  ;  certainly  not  enough  to 
show  that  she  intended  any  such  thing  as  charging  her 
property. 

I  am  disposed  to  concur  in  the  result  of  Judge  INGRA- 
HAM'S  opinion  ;  and  besides,  to  hold  that  the  husband  is  a 
proper  witness  to  prove  his  agency,  and  its  extent,  as  well 
as  all  facts  concerning  the  employment  of  the  plaintiffs. 
The  act  of  1860  (referring  to  what  man  and  wife  as  par- 
ties, may  testify  to,)  certainly  must  mean,  that  the  husband 
or  wife  may,  to  some  matters,  be  a  witness  for  or  against 
each  other,  and  I  can  conceive  of  no  case  more  proper  for 
admitting  such  testimony,  than  one  where  either  has  acted 
as  the  agent  of  the  other  in  the  business  in  controversy. 
"With  the  wisdom  of  making  such  a  law,  we  have  nothing 
to  do.  But  unless  we  allow  it  to  have  effect  to  this  extent, 
we  virtually  make  it  of  no  effect. 

I  should  reverse  the  judgment  and  order  a  new  trial,  as 
suggested  by  Judge  INGRAHAM. 

CLERKE,  Presiding  Justice,  dissenting.  Although  a  mar- 
ried woman  could  not  have  carried  on  business  as  a  feme 
sole,  previous  to  1860,  yet  the  acts  of  1848-49  gave  her  the 
right  to  own  property,  real  and  personal,  in  the  same  man- 
ner as  if  she  were  unmarried.  In  this  action  the  question 
is  not  whether  Mrs.  Cawley  or  her  husband  is  liable  for  the 
debts,  or  entitled  to  the  profits  of  a  trading  concern  ;  but 
whether  she  possessed  separate  property  of  any  kind,  and 
second,  whether  the  services  for  which  the  plaintiffs  claim 
compensation  were  rendered  for  the  benefit  of  that  sepa- 
rate property. 

I.  The  referee  expressly  finds  that  she  did  own  separate 
property  ;  and  this  is   indeed    clearly  warranted   by  the 
admission  of  the  defendants'  answer. 

II.  In  Yale  agt.  Dederer,  (22  JV.  F.  R.,  450,)  a  majority 
of  the  judges  concurred  in  the  opinion  that  the  intention 
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to  charge  the  separate  estate  must  be  stated  in  the  contract 
itself,  or  the  consideration  must  be  one  going  to  the  direct 
benefit  of  the  estate.  In  the  present  case  we  think  the  con- 
sideration went  to  the  direct  benefit  of  the  estate,  profes- 
sional services  rendered  to  recover  the  claims  which  con- 
stitute the  estate,  and  services  directly  beneficial  to  it.  The 
referee  has  found  that  the  services  of  the  plaintiffs  were 
rendered  for  the  benefit  of  Mrs.  Cawley's  separate  estate. 
This  was  perhaps  a  mixed  question  of  law  and  of  fact,  but  if 
it  was  exclusively  the  former,  I  am  disposed  to  think  that 
the  conclusion  at  which  he  arrived  was  correct.  It  is  no 
answer  to  say  that  some  of  the  proceedings  commenced  on 
behalf  of  Mrs.  Cawley  by  the  plaintiffs  were  unsuccessful 
in  the  result.  If  the  purpose  of  those  proceedings  was  to 
secure  claims  which  she  considered  belonged  to  her,  or 
which  were  due  to  her,  the  commencement  and  prosecution 
of  these  proceedings  was  as  beneficial  to  her  as  similar  servi- 
ces would  be  to  any  person  who  was  not  a  married  woman. 
Whoever  undertakes  with  my  consent  to  establish  my  legal 
rights,  undertakes  a  service  for  my  benefit ;  and  the  want 
of  success  in  the  undertaking,  unless  it  was  expressly  agreed 
that  compensation  depended  upon  success,  would  be  no 
excuse  for  me  in  refusing  compensation.  I  do  not  see  why 
such  an  excuse  should  be  more  available  in  the  instance  of 
a  married  woman,  than  in  that  of  any  other  person.  The 
term  benefit  has  the  same  signification  in  both  instances. 
The  faithful  and  skilful  endeavor  to  serve  any  one,  although 
not  productive  of  actual  profit,  is  in  itself  a  benefit. 

The  referee  decided  correctly  in  excluding  the  testimony 
of  the  husband. 

The  judgment  should  be  affirmed  with  costs. 
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SUPREME  COURT. 

NATHAN  SCHUSSEL  agt.  JAMES  C.  WILLETT,  sheriff. 

Where  the  assignee  for  the  benefit  of  creditors,  commenced  an  action  against  the 
sheriff  to  recover  damages  for  the  alleged  wrongful  conversion  of  the  assigned 
property,  and  the  defendant  (sheriff)  defended  by  virtue  of  an  attachment  issued 
in  favor  of  a  creditor  at  large,  by  which  he  took  the  goods,  and  alleged  that  tho 
assignment  was  fraudulent  and  void  on  its  face ;  and  it  being  admitted  by  the 
plaintiff  on  the  trial,  that  judgment  under  the  attachment  proceedings  had  been 
recovered  subsequent  to  the  commencement  of  the  action,  and  before  the  trial, 

Held,  that  the  plaintiff's  objection,  that  the  attachment  having  been  issued  before 
the  judgment  was  recovered,  the  defendant,  representing  a  creditor  at  large,  could 
not  attack  or  take  any  exception  to  the  assignment,  even  if  it  were  fraudulent 
and  void,  could  not  be  sustained. 

Whether  if  the  judgment  had  not  been  recovered  and  admitted  in  evidence  on  the 
trial,  the  defence  under  the  attachment  proceedings  could  have  been  sustained, 
quere  ?  (The  case  of  Hall  agt.  Stryker,  29  Barb.,  105,  second  district  gen- 
eral term,  say*  it  could  not;  and  the  case  of  Thayer  agt.  Willett,  9  Abb., 
325,  in  the  general  term  of  the  N.  Y.  Superior  Court,  says  it  could.) 

The  provision  in  an  assignment  for  the  benefit  of  creditors  authorizing  the  assignee 
to  "  manage  and  improve"  the  assigned  estate,  renders  the  assignment  on  its 
face  fraudulent  and  void. 

New  York  General  Term,  October,  1861. 

CLERKE,  LEONARD  and  BARNARD.  Justices-. 

THIS  was  an  action  against  the  late  sheriff  to  recover 
damages  for  the  alleged  wrongful  conversion  of  a  large 
amount  of  personal  property.  It  appeared  that  the  plain- 
tiff was  the  assignee  of  one  Michael  Mayer,  and  that  the 
assignment  was  made  for  the  benefit  of  creditors ;  the 
defendant  seized  the  goods  on  an  attachment  issued  in 
behalf  of  a  creditor  of  the  assignor  who  had  not  obtained 
a  judgment  at  the  time  of  the  issuing  of  the  attachment. 

The  defendant  alleged  that  the  assignment  to  the  plain- 
tiff was  fraudulent  and  void  on  its  face.  On  the  trial  it 
was  admitted  by  the  plaintiff  that  judgment  had  been 
recovered  by  Herman  against  Mayer  subsequent  to  the 
commencement  of  this  action,  and  before  the  trial. 

The  main  question  discussed  was  whether  a  creditor,  who 
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had  not  prosecuted  his  claim  to  judgment,  could  issue  an 
attachment  arid  hold  the  goods  against  the  assignee  of  the 
debtor  on  the  ground  that  the  assignment  was  fraudulent. 
The  plaintiff's  counsel  contended  that  a  creditor  could 
not  attack  the  debtor's  disposition  of  the  property  until  he 
had  substantiated  his  own  claim  by  a  judgment  ;  and  that 
as  the  attachment  was  issued  in  this  case  before  the  judg- 
ment was  recovered,  the  defendant  could  not  take  any 
exception  to  the  assignment,  even  if  it  were  fraudulent  and 
void. 

ABRAHAM  R.  LAWRENCE,  JR.,  for  appellants. 
A.  J.  VANDERPOEL,  for  respondents. 

By  the  court,  LEONARD,  Justice.  The  proceeding  by 
attachment  under  the  Code  is  in  rem,  and  is  collateral  and 
auxiliary  to  the  action.  The  warrant  authorizes  the  seiz- 
ure of  the  property  of  the  defendant  therein,  and  creates 
an  inchoate  lien  thereon.  Such  lien  would  be  useless  as  a 
remedy  if  it  cannot  be  defended  against  false  or  fraudulent 
claims  made  by  third  parties.  It  is  said  that  the  attach- 
ing creditor,  having  no  judgment,  does  not  stand  in  a  posi- 
tion to  resist  the  claims  of  a  fraudulent  purchaser  from  the 
defendant  in  the  attachment.  If  so,  the  remedy  is  useless 
as  a  means  of  securing  the  debtor's  property  to  answer  the 
judgment  which  may  be  recovered  in  such  action  (§  232) 
where  the  debtor  has  transferred  it  to  a  fraudulent  vendee. 
Section  232  also  directs  the  sheriff  to  proceed  in  the  man- 
ner required  of  him  by  law  in  case  of  attachments  against 
absent  debtors.  Under  the  provisions  of  the  Revised  Sta- 
tutes there  referred  to,  in  case  the  property  of  the  debtor 
seized  shall  be  claimed  by  any  other  person,  the  sheriff 
shall  call  a  jury  and  try  the  validity  of  the  claim  ;  and  if 
found  in  favor  of  the  claimant,  the  sheriff  shall  deliver  the 
property  to  him,  unless  the  attaching  creditors  shall  indem- 
nify the  sheriff.  In  case  the  indemnity  is  given,  then  the 
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sheriff  must  detain  the  goods.  It  seems  very  inconsistent 
and  unreasonable  that  the  sheriff  should  be  required  to 
hold  the  property  so  attached,  after  a  trial  before  a  sheriff's 
jury  and  a  verdict  in  favor  of  the  claimant,  if,  when  a  like 
question  is  raised  at  the  circuit  or  elsewhere  in  a  court  of 
record,  the  sheriff  shall  not  be  permitted  to  assail  the  bona 
fides  of  the  title  of  the  claimant. 

There  are  many  other  strong  grounds  for  maintaining 
the  right  of  the  sheriff  or  the  attaching  creditor  to  contest 
the  title  to  property  of  those  claiming  by  transfer  from  the 
debtor  in  the  attachment  proceedings. 

The  right  of  trustees  appointed  under  the  Revised  Sta- 
tutes in  attachment  proceedings  against  absconding,  con- 
cealed or  non-resident  debtors,  to  invoke  the  aid  of  a  court 
of  equity  against  all  parties  claiming  through  an  alleged 
fraudulent  title  derived  from  the  debtor,  has  often  been 
maintained,  although  the  attaching  creditor  could  prove  a 
demand  existing  only  by  simple  contract.  That  proceed- 
ing is  taken  for  the  benefit  of  all  creditors  who  come  in 
and  prove  their  demands  against  the  debtors  in  the  attach- 
ment, and  in  that  respect  is  unlike  the  proceeding  autho- 
rized by  the  Code ;  but  I  am  unable  to  perceive  that  this 
circumstance  makes  any  difference  in  the  application  of  the 
principle. 

Had  there  been  no  prior  decision  of  the  supreme  court 
on  this  question,  I  should  not  hesitate  to  uphold  the  deci- 
sion of  the  learned  judge  who  presided  in  this  case  at  the 
circuit.  The  case  of  Hall  agt.  Stryker,  (29  Barb.,  105,) 
decided  by  a  very  eminent  justice  of  this  court,  at  general 
term  before  three  justices  of  the  second  district,  is  adverse 
to  these  views,  and  in  a  case  in  all  respects  similar  I  should 
defer  to  that  authority. 

At  the  trial  of  this  action  it  was  admitted  by  the  plaintiff 

that  judgment  had  been  recovered  a  year  previously  by  the 

attaching  creditors  against  the  debtor  in  the  same  action 

wherein  the  warrant  of  attachment,  which  was  relied  on  as 
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a  link  in  the  defence  of  this  action,  was  granted.  No  objec- 
tion was  made  by  the  plaintiff  to  the  introduction  of  this 
evidence. 

It  was  not  a  variance  by  which  the  plaintiff  was  misled. 
It  was  a  proper  case,  after  the  evidence  was  in  without 
objection,  for  disregarding  the  omission  to  plead  the  reco- 
very of  the  judgment,  under  the  authority  of  section  170  of 
the  Code.  The  court  evidently  so  considered  it.  If  I  do 
not  mistake,  the  justice  presiding  at  this  trial  was  a  mem- 
ber of  the  general  term,  which  pronounced  the  judgment  in 
Hall  agt.  Stryker.  The  defendants  might  have  set  up  this 
judgment  before  the  trial  by  a  supplemental  pleading,  by 
leave  of  the  court.  But  it  is  quite  apparent  that  the 
plaintiff  was  aware  of  its  existence,  and  was  not  surprised 
by  the  evidence,  candidly  admitting  it  without  objection. 

This  fact  being  fairly  before  the  court,  the  ground  of  the 
objection  raised  on  the  authority  of  Hall  agt.  Stryker  is 
obviated.  The  trust  assignment  for  the  benefit  of  credi- 
tors under  which  the  plaintiff  claimed  title  to  the  property 
in  question,  derived  from  the  debtor  in  the  attachment, 
authorized  the  assignee  to  "  manage  and  improve"  the 
assigned  estate. 

This  provision  renders  the  assignment  on  its  face  fraud- 
ulent and  void. 

The  judgment  should  be  affirmed  with  costs. 


SUPREME  COURT. 

ISAAC  G.  MILBURN,  respondent  agt.  ROBERT  BELLONI,  and 
others  appellants. 

A  general  agent  constantly  in  the  employ  of  the  business  of  the  principal  to  make 
gales  in  the  articles  in  which  they  are  dealing,  has  authority  to  bind  his  principal 
by  an  express  warranty  of  an  article  sold. 

Even  if  such  an  agent  for  selling  exceeds  his  positive  authority  or  directions  in  giv- 
ing a  warranty,  the  purchaser  who  receives  no  information  to  that  effect,  cannot 
be  prejudiced  by  the  fact. 
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The  defendants'  agent  warranted  or  promised  that  the  coal  dust  which  he  sold  to  the 
plaintiff  "  had  no  dust  of  soft  bituminous  coal  mixed  with  it."  In  an  action  for 
a  breach  of  this  warranty,  the  plaintiff  proved  that  he  stated  that  he  was  purcha- 
sing the  coal  dust  for  the  purpose  of  making  brick,  and  that  soft  coal  dust  would 
not  answer  that  purpose,  and  would  destroy  or  injure  the  brick  if  it  should  be 
used, 

held,  that  the  defendants  could  not  be  held  upon  an  implied  warranty  that  the 
article  was  suitable  for  the  purpose  for  which  it  was  purchased,  or  for  anything 
beyond  the  express  agreement  of  their  agent  that  it  was  the  dust  of  anthracite 
coal  exclusively ;  the  action  being  upon  a  warranty  and  not  for  fraud,  and  depend- 
ing altogether  upon  a  breach  of  a  positive  agreement. 

Therefore  the  rule  of  damages  where  the  article  is  proved  to  be  not  as  warranted, 
must  be  confined  to  the  difference  between  the  value  of  the  article  as  it  was,  and 
its  value  as  it  would  have  been  if  it  had  been  what  it  was  represented  to  be ;  not 
to  the  damages  that  would  arise  from  a  breach  of  warranty  that  the  article  vat  Jit 
for  use  in  making  brick. 

Second  District  General  Term,  October,  1861. 

EMOTT,  BROWN  and  SCRUGHAM,  Justices. 

THIS  was  an  action  on  a  warranty  that  coal  dust  sold 
was  the  dust  of  hard  or  anthracite  coal,  when  it  actually 
contained  an  admixture  of  soft  or  bituminous  coal. 

The  plaintiff  was  a  manufacturer  of  brick  in  Orange 
county,  near  Newburg.  The  defendants  are  large  dealers 
in  coal  in  the  city  of  New  York.  The  dust  of  hard  coal 
is  used  in  the  manufacture  of  brick.  Soft  coal,  if  so  used, 
destroys  the  brick.  The  warranty  alleged  was  made  by 
one  French — in  charge,  at  the  time,  of  the  defendants'  coal 
yard — and  was,  that  "  the  dust  was  that  of  hard  coal,  and 
contained  no  admixture  of  the  dust  of  soft  coal."  The 
price  paid  for  the  whole  of  the  coal  dust  was  only  $37.50. 
Plaintiff  used  it,  and  his  bricks  were  injured  to  the  extent 
of  $650.  The  cause  was  tried  before  Hon.  S.  McKissocx, 
referee,  who  reported  in  favor  of  the  plaintiff  for  the  whole 
amount,  $650  damages,  for  which,  with  costs,  judgment  was 
entered. 

Defendants  appealed,  claiming  that  the  rule  of  damages 
in  case  of  warranty  was  not  as  held  by  the  referee.  The 
general  term  have  reversed  the  judgment,  on  the  ground 
that  the  rule  of  damages  adopted  by  the  referee  was  erro- 
neous— that  to  make  such  a  rule  of  damages  as  adopted  by 
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him  applicable,  there  must  be  a  warranty  that  the  article 
was  fit  for  the  specific  purpose  for  which  it  was  to  be  used. 

GILBERT  DEAN,  for  appellants. 
D.  C.  RINGLAND,  for  respondent. 

By  the  court,  EMOTT,  Justice.  The  person  in  the  employ 
of  the  defendants  who  made  the  sale  of  coal  dust  to  the 
plaintiff  was  authorized  to  make  such  sale  in  the  business 
of  the  defendants,  and  they  are  bound  by  the  warranty 
given  by  him  in  the  transaction.  He  was  a  general  agent 
of  the  defendants,  constantly  in  their  employ,  having  charge 
of  one  of  their  yards,  and  accustomed  at  least  occasionally 
to  make  sales  from  the  yard.  His  authority  and  general 
employment  were  recognized  by  one  of  the  defendants,  who 
came  into  the  yard  before  this  transaction  was  completed, 
and  allowed  or  directed  him  to  make  the  sale,  as  well  as 
by  the  subsequent  ratification  of  the  act.  Even  if  French, 
as  an  agent  for  selling,  exceeded  his  positive  authority  or 
directions  in  giving  a  warranty,  still,  as  no  information  to 
that  effect  was  given  to  the  plaintiff,  he  cannot  be  preju- 
diced by  the  fact.  This  was  not  a  special  agency  for  this 
particular  transaction,  but  a  general  agency  in  the  business 
of  the  defendants,  to  make  sales  of  the  articles  in  which 
they  were  dealing  ;  and  the  rule  of  law  as  to  such  agents  in 
the  particular  now  under  consideration  is  undisputed. 

The  referee  finds  that, the  defendants'  agent  warranted 
or  promised  that  the  coal  dust  which  he  sold  to  the  plaintiff 
"  had  no  dust  of  soft  or  bituminous  coal  mixed  with  it." 
This  is  the  ohly  warranty  proved,  and  upon  this  alone,  or 
for  its  breach,  the  action  is  brought.  It  is  true  that  the 
evidence  establishes  and  the  referee  finds,  that  the  plaintiff 
stated  that  he  was  purchasing  the  coal  dust  for  the  pur- 
pose of  making  brick,  and  that  soft  coal  dust  would  not 
answer  that  purpose,  and  would  destroy  or  injure  the  brick 
if  it  should  be  used.  But  he  did  not  ask  nor  receive  a  war- 
ranty that  the  coal  dust  was  fit  for  this  business,  nor  any 
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other  warranty  than  that  it  contained  no  soft  or  bitumi- 
nous coal.  It  was  a  sale  of  an  existing  article,  and  not  a 
contract  for  its  manufacture.  There  is  in  such  a  case  no 
implied  warranty,  such  as  will  arise  in  some  cases  where 
an  article  is  ordered  to  be  made  or  procured  for  a  special 
purpose.  The  distinction  is  well  illustrated  in  an  observa- 
tion of  Mr.  Justice  MAULE  in  the  course  of  the  argument  in 
Keates  agt.  Kadogan,  (2  Eng.  L.  if  E.,  320,)  which  is  often 
quoted.  "  If  a  man  says  to  another,  '  Sell  me  a  horse  fit  to 
carry  me,'  and  the  other  sells  a  horse  which  he  knows  to 
be  unfit  to  ride — or  it  might  be  said  upon  that,  sells  a 
horse  which  is  unfit  to  ride,  thus  representing  the  fact  to 
be  otherwise — he  may  be  liable  for  the  consequences  ;  but 
if  a  man  says  '  Sell  me  that  gray  horse  to  ride,'  and  the 
former  sells  it,  knowing  that  the  latter  would  not  be  able 
to  ride  it,  that  would  not  make  him  liable."  The  defend- 
ants in  the  present  case  cannot  be  held  upon  any  implied 
warranty  that  the  article  was  suitable  for  the  purpose  for 
which  it  was  purchased,  or  for  anything  beyond  the  express 
agreement  of  their  agent  that  it  was  the  dust  of  anthracite 
coal  exclusively.  It  will  be  remembered  that  the  action  is 
upon  a  warranty  and  not  for  fraud,  and  depends  altogether 
upon  a  breach  of  a  positive  agreement. 

This  is  indeed,  as  has  been  already  observed,  the  finding 
of  the  referee.  The  warranty  which  he  determines  was 
made  and  broken,  was  a  warranty  that  the  article  was  free 
from  soft  coal,  and  not  that  it  was  fit  for  use  in  making 
brick.  But  the  rule  of  damages  which  was  applied  refer- 
red to  a  warranty  of  the  latter  description,  that  is,  to  a 
warranty  of  the  fitness  of  the  article  for  the  purpose  to 
which  it  was  to  be  applied.  If  we  lay  out  of  view  all  which 
occurred  between  these  parties  at  the  time  of  the  sale  in 
reference  to  the  intended  use  of  the  article,  as  immaterial 
to  the  legal  aspect  of  the  case,  it  will  become  very  obvious 
that  the  true  rule  of  damages  for  a  breach  of  the  warranty 
which  was  actually  given,  would  have  been  the  difference 
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between  the  value  of  the  article  as  it  was,  and  its  value  as 
it  would  have  been,  if  it  had  been  what  it  was  represented 
to  be.  The  defendants  are  not  responsible  for  the  conse- 
quences of  an  improper  use  of  the  article  they  sold,  because 
they  simply  agreed  that  it  was  a  certain  thing,  and  not  that 
it  was  fit  for  a  certain  purpose.  The  rule  is  well  laid  down 
in  the  case  of  Hargous  agt.  jlblon,  (5  Hill,  472,  and  3  Den., 
406.)  But  the  referee  has  applied  a  different  rule.  He 
has  in  fact  decided  that  one  kind  of  warranty  was  given, 
and  proceeded  to  award  damages  for  the  breach  of  another 
and  a  different  one.  The  injury  which  the  plaintiff  sus- 
tained in  his  kiln  of  brick  was  not  the  consequence  of  the 
fact  that  the  dust  which  he  bought  contained  bituminous 
coal,  but  of  his  making  use  of  the  dust  when  it  contained 
that  ingredient.  It  was  his  duty  to  have  ascertained  that 
fact  before  using  the  article.  He  had  no  right  to  proceed 
without  inquiry  or  examination  and  use  an  article  which 
would  damage  his  business,  relying  upon  a  warranty  which 
only  went  to  the  fact  of  the  nature  or  character  of  the 
article,  and  not  to  the  effect  of  using  it,  and  still  hold  the 
defendants  responsible  for  the  consequences  of  his  acts. 
The  warranty  was  broken  immediately  upon  the  sale  ;  the 
fact  could  then  have  been  known,  and  the  damages,  if  any, 
ascertained  and  demanded.  The  plaintiff  cannot  now  hold 
the  defendants  responsible  under  this  warranty  for  the 
remote  consequences  of  his  own  subsequent  action.  His 
recovery  under  these  pleadings  and  proofs  should  have 
been  limited  to  the  difference  between  the  value  of  the 
article  sold  him  as  it  was,  and  its  value  as  it  would  have 
been  if  it  had  been  such  as  it  was  represented. 

As  the  referee  erroneously  applied  a  different  rule  of 
damages,  the  judgment  entered  on  his  report  must  be 
reversed,  and  a  new  trial  ordered  at  the  circuit,  the  costs 
to  abide  the  event. 

BROWN,  J.,  concurred. 

SCRUGHAM,  J.,  dissented. 
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SUPREME  COURT. 
CHADWICK  agt.  BOOTH  and  others. 

Whe.e  the  plaintiff,  in  an  action  on  a  promissory  note,  alleges  that  he  became  enti- 
tled to  the  note  by  transfer  and  delivery  (stating  the  manner)  and  the  answer 
denies  this  on  information  and  belief,  the  denial  is  sufficient  to  put  the  ownership 
in  issue. 

The  denial  that  tho  plaintiff  is  the  "  lawful  owner  and  holder"  of  the  note,  is  of 
just  as  much  and  no  more  effect,  as  the  averment  in  the  complaint  that  the 
plaintiff  is  the  "  lawful  owner  and  holder,"  and  both  are  superfluous.  This  alle- 
gation should  not  be  inserted  in  the  complaint;  it  only  tends  to  embarrassment. 

New  York  Special  Term,  October,  1861. 

MOTION  for  judgment,  on  the  ground  of  the  frivolousness 
of  the  answer. 

BARNARD,  Justice.  The  allegations  in  the  complaint 
whereby  plaintiff  seeks  to  show  his  title  to  the  note  are, 
"  and  thereupon  duly  indorsed  the  said  note  by  their  said 
firm  name  in  blank,  and  duly  transferred  and  delivered  the 
same,  and  afterwards  the  lawful  holders  thereof  duly  trans- 
ferred and  delivered  the  same  so  indorsed,  to  the  plaintiff, 
who  is  now  possessed  thereof,  and  the  lawful  owner  and 
holder  thereof." 

The  second  defence  is  :  "  Defendants  allege  and  aver, 
that  the  note  was  made  and  endorsed  by  defendants,  and 
by  them  delivered  to  a  person  other  than  the  plaintiff,  with 
whom  defendants  had  business  transactions,  and  defendants 
deny  that  they  have  any  knowledge  or  information  suffi- 
cient to  form  a  belief  whether  or  not  said  note  was  there- 
after duly  transferred  and  delivered  by  the  lawful  or  other 
holders  thereof,  to  the  plaintiff;  and  the  defendants  fur- 
ther deny  that  they  have  any  knowledge  or  information 
sufficient  to  form  a  belief  whether  or  not  the  plaintiff  is  the 
lawful  owner  and  holder  of  said  note." 

Plaintiff  alleges  that  he  became  entitled  to  the  note  by 
transfer  and  delivery  ;  this  the  answer  denies.  That  denial 
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is  sufficient  to  put  the  ownership  in  issue.  The  addition 
of  the  averment,  that  "  plaintiff  is  now  possessed  of  it,"  is 
entirely  superfluous.  The  law  would  have  presumed  this 
from  the  previous  allegation.  Possession  gives  no  title, 
unless  it  be  the  result  of  indorsement  and  delivery,  or  at 
least  of  delivery  from  the  lawful  owner.  Plaintiff  has  cho- 
sen to  aver  that  he  did  so  become  possessed,  and  the  defend- 
ants have  denied  that  averment.  It  is  true  that  on  the 
trial  the  mere  production  by  plaintiff  from  his  possession 
of  a  note  indorsed  in  blank  (the  making  and  indorsement 
being  admitted,  but  the  transfer  and  delivery  being  in 
issue)  would,  in  the  first  instance,  establish  his  title. 

This,  however,  is  on  the  ground  that  possession  of  such 
note  is  prima  facie  evidence  of  the  transfer  and  delivery 
thereof  by  a  previous  lawful  owner  to  the  possessor  ;  but 
the  defendant  (his  answer  raising  that  issue)  could  never- 
theless disprove  that  the  note  was  ever  transferred  and 
delivered  to  the  plaintiff  by  a  previous  lawful  owner,  which 
he  might  do  in  various  ways,  as  by  showing  that  the  note 
had  been  lost  by  the  owner  and  found  by  the  plaintiff,  or 
that  it  had  been  stolen  from  the  owner,  and  delivered  by 
the  thief  to  the  plaintiff. 

The  facts  to  be  proved  in  such  case  (to  wit,  a  case  where 
the  making  and  indorsement  in  blank  are  admitted,  but  an 
issue  is  raised  as  to  the  delivery  and  transfer  to  the  plain- 
tiff,) to  show  the  plaintiff's  title,  and  to  sustain  his  action, 
are  transfer  and  delivery  by  a  lawful  person  to  him.  Pos- 
session of  a  note  is  never  evidence  to  prove  these  facts. 

Consequently,  an  answer  which  denies  the  facts  is  suffi- 
cient, without  denying  an  averment  of  a  matter  which  is, 
at  best,  but  prima  facie  evidence  of  the  facts  denied. 

The  denial  that  the  plaintiff  is  the  lawful  owner  and 
holder  is  of  just  as  much  and  no  more  effect  as  the  aver- 
ment in  the  complaint  that  the  plaintiff  is  the  lawful  owner 
and  holder. 

If  the  plaintiff  claims  anything  from  this  allegation  in 
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his  complaint,  then  the  allegation  is  fully  met ;  if  he  claims 
nothing  from  it,  then  the  denial  goes  for  nothing,  and  both 
the  allegation  and  denial  are  superfluous.  Indeed,  this 
allegation  should  not  be  inserted  in  the  complaint ;  it  only 
opens  the  door  for  embarrassment. 

Motion  denied,  on  the  sole  ground  that  the  title  of  the 
plaintiff  to  the  note  is  sufficiently  put  in  issue,  without  pre- 
judice to  the  plaintiff  to  make  such  motion,  under  section 
152  or  160,  as  he  may  be  advised. 


SUPREME  COURT. 

THE  PEOPLE  ex  rel.  THOMAS  CRIMMINS  and  others  agt. 
THOMAS  McMANUs  and  DANIEL  GALLAGHER. 

When  an  inspector  of  election  for  common  schools  in  a  ward  in  the  city  of  New 
York,  becomes  a  candidate  for  the  office  of  trustee  of  common  schools  in  that 
ward,  his  office  of  inspector  becomes  vacant. 

Although  it  is  irregular  for  such  a  candidate  to  act  as  inspector  of  such  election,  yet 
where  ho  acts  with  two  other  lawful  inspectors,  and  who  are  made  by  the  school 
act  competent  to  act  without  a  third  inspector,  it  does  not  render  the  election 
invalid. 

Where  votes  were  given  for  candidates  upon  ballots  headed  for  the  office  of  "  Trus- 
tees of  Public  Schools,"  instead  of  "  Trustees  of  Common  Schools,"  as  desig- 
nated by  statute, 

Held,  that  the  intention  of  the  voters  must  be  considered  distinctly  manifested  by 
the  ballots  which  were  cast  for  trustees  of  public  schools,  as  designed  for  trustees 
of  common  schools,  there  being  no  trustees  to  be  voted  for  at  the  election  but  the 
latter. 

Also,  held,  that  the  intention  of  the  voter  was  not  in  such  case  a  question  of  fact 
for  the  jury,  but  of  law  for  the  court;  and  as  matter  of  law  the  relators  were 
entitled  to  the  votes  cast  for  them  headed  on  the  ballot  "  Trustees  of  Public 
Schools,"  as  and  for  trustees  of  common  schools. 

./Veto  York  General  Term,  October,  1861. 

CLERKE,  LEONARD  and  BARNARD,  Justices. 

THIS  was  an  action  in  the  nature  of  a  quo  warranto  to  set 
aside  the  election  of  the  defendants  to  the  office  of  trustees 
of  common  schools  of  the  nineteenth  ward,  on  the  ground 
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that  the  defendant  Gallagher  had  officiated  as  one  of  the 
inspectors  of  election  in  the  second  district  of  the  nine- 
teenth ward,  thereby  vitiating  the  election  in  that  district, 
which  would  so  reduce  the  vote  cast  in  the  whole  ward  as 
to  defeat  the  election  of  the  defendant  McManus  ;  and  on 
the  further  ground  that  certain  ballots  which  contained 
the  names  of  the  relators,  and  were  headed  for  '•  Trustees 
of  Public  Schools,"  should  have  been  allowed  to  them  as 
candidates  for  the  office  of  "  Trustees  of  Common  Schools ;" 
and  also  that  certain  ballots  which  were  rejected  by  the 
district  canvassers  because  not  indorsed  "School  Officers 
number  Ten,"  as  required  by  law,  should  have  been  allowed 
to  the  relators,  the  addition  of  which  votes  would  give 
them  a  majority  over  the  defendant  Gallagher. 

D.  B.  TAYLOR,  for  the  relators. 

A.  R.  LAWRENCE,  JR.,  for  the  defendants. 

By  the  court,  LEONARD,  Justice.  The  defendant  Galla- 
gher, being  a  candidate  for  the  office  of  trustee  of  common 
schools  in  the  nineteenth  ward  of  the  city  of  New  York,  at 
the  December  city  election,  1860,  his  office  as  an  inspector 
of  elections  for  the  second  district  in  that  ward  became 
vacant.  Such  is  the  direction  of  the  act  of  1857,  (chap. 
294,  Sess.  Laws,  vol.  1.)  There  is  nothing  in  the  act  of 
1860  (chap.  246,  Sess.  Laws,)  inconsistent  with  that  provi- 
sion in  the  act  of  1857,  and  it  is  still  in  force. 

Two  inspectors  of  election  may  act,  however.  (1  R.  S., 
422,  §  13,  5th  ed.) 

It  was  irregular  for  Gallagher  to  act  as  an  inspector  at 
that  election.  There  were,  nevertheless,  two  lawful  inspec- 
tors, and  by  the  statutory  provision  referred  to,  they  were 
competent  to  act  without  Mr.  Gallagher. 

It  might  be  considered  that  public  policy  requires  that 
the  votes  cast  for  Mr.  Gallagher,  at  the  election  district 
where  he  acted  as  an  inspector,  should  not  be  counted  in 
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his  favor,  but  it  is  not  necessary  to  decide  that  question, 
as  will  be  subsequently  seen.  So  far  as  the  question  affects 
the  defendant  McManus,  the  public  policy  which  prohibits 
voters  from  being  disfranchised,  must  prevail,  in  the  absence 
of  fraud,  or  the  violation  of  express  statutes  affecting  the 
result,  or  rendering  the  votes  or  the  election  nugatory. 
True,  Gallagher  was  not  an  inspector,  either  de  facto  or  de 
jure.  His  office  was  vacant  during  the  whole  day  of  the 
election.  That  fact  did  not  render  the  proceedings  of  the 
other  two  inspectors,  or  the  ballots  of  the  voters  invalid. 

It  was  held,  in  The  People  agt.  Cook  (4  Selden,  69,)  that 
the  election  was  valid,  although  four  inspectors  acted  part 
of  the  time,  one  of  whom  was  necessarily  wholly  unautho- 
rized to  act. 

There  was  no  fraud  alleged  or  proved  in  respect  to  pro- 
ceedings at  the  said  election  district ;  nothing  to  show  that 
the  result  of  the  election  was  in  any  respect  affected  by  the 
conduct  of  the  inspectors. 

In  my  opinion  the  returns  from  the  second  district  were 
properly  received;  certainly,  so  far  as  Mr.  McManus  is 
concerned. 

If  the  votes  in  the  third  and  fourth  election  districts  of 
the  said  ward,  which  were  headed  or  designated  for  "  Trus- 
tees of  Public  Schools,"  instead  of  Common  Schools,  as  the 
office  is  called  in  the  statute,  had  been  allowed  for  the  rela- 
tors,  one  of  them — Schaefer — would  not  have  a  majority 
over  the  defendant  McManus. 

There  were  two  candidates  only  to  be  elected.  Those 
two  candidates  having  the  largest  number  of  legal  votes 
were  the  persons  elected. 

The  verdict  is  in  favor  of  both  the  relators  and  against 
both  the  defendants.  It  cannot  be  upheld,  even  if  the 
views  of  the  counsel  for  the  relators  are  correct  in  respect 
to  the  votes  in  the  third  and  fourth  districts,  above  refer- 
red to.  The  addition  of  these  votes  to  those  allowed  would 
elect  the  relator  Crimmins,  but  not  Schaefer.  The  defend- 
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ant  McManus  is  entitled  to  his  office,  and  the  verdict,  as 
against  him,  is  erroneous,  without  reference  to  the  tech- 
nical question,  whether  one  action  can  be  maintained  in 
behalf  of  two  claimants,  each  demanding  separate  and  dis- 
tinct offices.  This  may  be,  however,  a  question  of  plead- 
ing, and  then,  if  irregular,  can  perhaps  be  amended. 

It  was  erroneous  to  direct  a  verdict  for  both  plaintiffs 
against  both  defendants. 

Assuming  that  a  trial  may  be  had  hereafter  involving  the 
questions  arising  on  the  votes  of  the  third  and  fourth  elec- 
tion districts,  it  is  important  that  the  views  of  the  general 
term  thereon  should  be  had. 

We  consider  that  the  intention  of  the  voters  was  dis- 
tinctly manifested  by  the  ballots  which  were  cast  for  trus- 
tees of  public  schools. 

There  were  no  trustees  to  be  voted  for  at  that  election, 
except  trustees  of  common  schools. 

The  voter  cast  his  ballot  for  trustees  of  public  schools. 
There  was  no  officer  having  exactly  that  name  then  to  be 
voted  for,  but  there  were  tiustees  of  schools  distinctly  indi- 
cated on  the  ballot,  and  no  other  officer  called  a  trustee 
was  then  to  be  elected. 

We  think  as  a  matter  of  law  the  relators  were  entitled 
to  those  votes,  and  that  the  intention  of  the  voter  was  not 
here  a  question  of  fact  for  the  jury,  but  of  law  for  the 
court.  (The  People  agt.  Cook,  4  Selden,  73,  74,  75,  &c.) 

The  statute  requiring  the  ballots  to  be  indorsed  in  a  par- 
ticular manner,  is  directory  only,  and  not  imperative.  There 
is  no  nullifying  clause  in  case  the  direction  of  the  statute 
in  this  respect  is  omitted.  (The  People  agt.  Cook,  14  Barb. 
R.,  290,  291,  292  and  293.) 

There  being  no  evidence  to  show  that  the  relators  were 
ever  notified  of  their  election  to  office,  the  judge  at  the 
trial  correctly  held  that  the  objection  that  they  had  not 
taken  the  oath  of  office  was  not  tenable. 

There  must  be  a  new  trial,  with  costs  to  abide  the  event. 
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THE  AMERICAN  EXCHANGE  BANK  agt.  ROBERT  L.  HILL  and 
others — (two  causes.) 

Affidavits  on  a  motion  to  change  the  place  of  trial,  for  convenience  of  witnesses, 
as  well  those  opposed  to  the  motion,  should  state  what  u  expected  to  be  proved 
by  the  witnesses. 

New  York  Special  Term,  October,  1861. 

MOTIONS  to  change  places  of  trial  from  city  and  county 
of  New  York  to  Orleans  county. 

BARNARD,  Justice.  In  affidavits  to  move  for  a  change  of 
place  of  trial  on  the  ground  of  the  convenience  of  witnesses, 
and  also  in  affidavits  to  oppose  such  motions,  the  affidavits 
should  state  what  is  expected  to  be  proved  by  the  witnesses, 
so  that  the  court  may  judge  of  their  materiality. 

In  these  cases  the  affidavit  of  the  moving  party  shows 
nine  witnesses  who  are  alleged  to  be  material.  Eight  reside 
in  Orleans  county,  two  being  defendants,  and  one  resides  iu 
Cayuga  county.  The  affidavit  sets  out  what  is  expected  to 
be  proved  by  these  witnesses,  and  certainly  makes  a  strong 
case. 

The  motion  is  opposed  on  an  affidavit  stating,  generally, 
that  the  plaintiff  has  six  witnesses  who  are  material,  but 
not  stating  what  is  expected  to  be  proved  by  them.  Of 
these  six  witnesses,  four  reside  in  Kings  county,  one  in  the 
city  of  New  York,  and  one  in  the  state  of  New  Jersey. 

Motion  granted,  with  $10  costs  of  motion  in  each  case, 
to  abide  the  event. 
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SUPREME  COURT. 

ALICE  LEUART  SPEAR  agt.  JOHN  W.  DOWNING  and  others, 
executors,  <fcc.  of  BENJAMIN  MARSHALL,  deceased. 

A  complaint  upon  an  instrument  in  writing  for  the  payment  of  money  only, 
under  §  162  of  the  Code,  is  defective,  in  not  stating  facts  sufficient  to  constitute  ;i 
cause  of  action,  where  the  instrument  itself  (a  copy  of  which  is  set  out)  or  the 
allegations  of  the  complaint  fail  to  express  or  imply  a  consideration,  or  a  request 
essential  to  the  defendant's  liability. 

Thus,  where  the  plaintiff  alleged  in  her  complaint  that  the  testator  in  consideration 
of  the  services  therein  mentioned,  made  and  delivered  to  the  said  plaintiff,  then  a 
single  woman  by  the  name  and  description  of  Miss  Alice  Leuart,  his  promissory 
note  or  instrument  in  writing  in  the  words  and  figures  following,  to  wit  : 

"TROY,  August  4th,  1846. 

"  I  hereby  agree  to  pay  Miss  Alice  Leuart  twenty  dollars  per  month  during 
her  natural  life  for  her  attention  to  my  son  John  Stanton  Marshall. 

BENJAMIN  MARSHALL." 

and  then  alleges  the  death  of  Benjamin  Marshall,  the  granting  of  letters  testa- 
mentary to  the  defendants,  and  the  amount  due  the  plaintiff  under  and  in  pursu- 
ance of  the  written  instrument, 

Held,  on  demurrer,  that  the  complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  on  the  ground  that  there  was  no  request  averred  or  necessarily  or 
fairly  implied  to  perform  the  services  alleged  as  the  consideration  in  the  instru- 
ment, and  there  was  no  averment  that  the  services  were  beneficial  to  the  testator. 
.j  dissented.) 


Albany  General  Term,  March,  1861. 

GOULD,  HOGEBOOM  and  PECKHAM,  Justices. 

APPEAL  by  defendants  from  order  of  special  term  over- 
ruling demurrer  to  complaint.  The  complaint  alleges  that 
the  testator,  in  consideration  of  the  services  therein  men- 
tioned, made  and  delivered  to  the  said  plaintiif,  then  a 
single  woman  by  the  name  and  description  of  Miss  Alice 
Leuart,  his  promissory  note  or  instrument  in  writing  in  the 
words  and  figures  following,  to  wit  : 

"TROY,  August  4M,  1846. 

"  I  hereby  agree  to  pay  Miss  Alice  Leuart  twenty  dol- 
lars per  month  during  her  natural  life,  for  her  attention 
to  my  son  John  Stanton  Marshall. 

BENJAMIN  MARSHALL." 
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The  complaint  then  proceeds  to  allege  the  death  of  Ben- 
jamin Marshall  on  the  2d  day  of  December,  1858  ;  the 
grant  of  letters  testamentary  to  the  defendants  ;  that  at 
the  time  of  his  death  sixteen  monthly  payments  agreed  to 
be  made  by  the  instrument  aforesaid,  remained  due  and 
unpaid,  amounting  to  the  sum  of  $320  ;  that  since  his 
decease,  twenty-one  monthly  payments,  up  to  the  first  Sep- 
tember, 1860,  have  become  due  and  payable  to  said  plain- 
tiff, amounting  to  the  sum  of  $420  ;  no  part  of  which  has 
been  paid,  though  duly  demanded,  and  demands  judgment 
for  both  the  said  sums  of  $320  and  $420,  with  interest  on 
the  monthly  instalments,  together  with  costs  of  the  action. 

The  defendants  demurred  to  the  complaint  on  the  ground 
that  the  same  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  specified  the  following  defects  :  1,  that 
the  complaint  contains  no  allegation  of  the  performance  or 
bestowment  of  attention  ;  2,  nor  of  the  nature,  extent  or 
value  of  such  attention,  nor  that  it  was  of  any  value. 

J.  A.  MILLARD,  for  plaintiff  (respondent.) 
CHARLES  R.  INGALLS,  for  defendants  (appellants.) 

By  the  court,  HOGEBOOM,  Justice.  I  think  the  complaint 
is  not  insufficient  for  either  of  the  specific  defects  named  in 
the  demurrer.  I  think  the  fair  inference  is,  that  the  ser- 
vices or  attentions  had  been  already  rendered.  The  omis- 
sion to  state  their  nature,  extent  and  value,  if  necessary  to 
be  stated,  was  a  defect  to  be  reached  by  motion,  under  sec- 
tion 160  of  the  Code,  and  not  by  demurrer. 

But  I  think  substantial  and  radical  defects  in  the  com- 
plaint may  still  be  reached  under  the  general  allegation 
that  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  (Code,  §  144  ;  Durkee  agt.  Saratoga 
R.  R.  Co.,  4  How.,  226  ;  White  agt.  Brown,  14  How.,  282  ; 
Haire  agt.  Baker,  1  Seld.,  359  ;  Connecticut  Bank  agt. 
Smith,  17  How.,  487) 
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This  brings  us  to  the  question  principally  argued  before 
us,  to  wit :  Avhether  the  complaint  on  its  face  contains  the 
elements  of  a  good  cause  of  action. 

This  depends  mainly  upon  the  construction  to  be  given 
to  §  162  of  the  Code,  which  provides  that  "  in  an  action  or 
defence  founded  upon  an  instrument  for  the  payment  of 
money  only,  it  shall  be  sufficient  for  a  party  to  give  a  copy 
of  the  instrument,  and  to  state  that  there  is  due  him  thereon 
from  the  adverse  party  a  specified  sum  which  he  claims." 

The  instrument  in  question  comes  within  the  literal  des- 
cription of  the  kind  of  instrument  mentioned  in  this  sec- 
tion, for  it  is  an  instrument  for  the  payment  of  money  only. 
But  obviously  something  more  is  necessary. 

It  would  seem  that  it  should  be  an  instrument  on  its  face 
apparently  valid;  certainly  one  not  clearly  void;  for  then 
the  instrument  would  nullify  itself. 

This  instrument  is  not  a  promissory  note,  because  it  was 
not  payable  at  all  events.  The  death  of  Alice  Leuart 
within  a  month  after  the  date  of  the  instrument,  would 
have  defeated  any  recovery.  (Prindle  agt.  Carruthers,  15 
JV.  F.  R.,  430.)  In  the  language  of  the  court  of  appeals, 
"  it  is  necessary,  therefore,  that  the  promise  should  from 
the  complaint  appear  to  have  been  made  upon  considera- 
tion. (Ibid.,  p.  430.) 

There  is  no  allegation  of  consideration  in  the  complaint 
independent  of  that,  if  any,  which  appears  upon  the  face  of 
the  instrument.  That  consideration,  as  alleged,  is  "  for 
her  attention  [paid  or  given]  to  my  son  John  Stanton  Mar- 
shall." 

To  make  defendants  liable,  this  attention  must  have  been 
bestowed  either  in  pursuance  of  a  request  previously  made, 
or  must  have  been  in  its  nature  beneficial  to  the  party  pro- 
mising, so  as  to  operate  as  a  reasonable  and  probable  con- 
sideration for  the  promise.  (Ingraham  agt.  Gilbert,  20 
Barb.,  152  ;  Ehle  agt.  Judson,  24  Wend.,  97,  98  ;  Goulding 
agt.  Davidson,  28  Barb.,  438  ;  Wilson  agt.  Baptist  Educa- 
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tion  Society,  10  Barb.,  308;    Gould's  Pleadings,  176,  §  15.) 

Here,  certainly,  no  request  whatever  is  averred,  and  I 
think  not  necessarily  or  fairly  implied.  The  instrument  is 
quite  as  consistent  with  the  idea  that  the  services  were  per- 
formed without  any  request  at  all,  or  at  the  request  of  John 
Stanton  Marshall,  as  at  the  request  of  the  testator. 

It  seems  to  me  this  should  not  be  left  to  inference.  The 
request  is  a  pre-requisite  to  the  liability,  and  I  think  the 
pleader  should  aver  it.  While  pleadings  are  not  to  be  con- 
demned for  want  of  form,  and  are  to  be  liberally  construed, 
I  think  substantial  defects  are  not  to  be  disregarded.  We 
are  not  to  uphold  a  pleading  simply  because  a  state  of  facts 
might  exist  against  what  is  probable,  which  would  justify 
an  action. 

The  same  considerations  apply  to  the  other  alternative. 
I  do  not  see  that  the  services  are  presumed  to  have  been 
beneficial  to  Benjamin  Marshall.  They  were  rendered  to 
another  person — his  son,  not  alleged,  not  presumed  to  have 
been  a  minor,  or  in  a  situation  to  make  it  obligatory  upon 
the  father  to  support  him. 

If  every  fact  fairly  inferable  from  the  terms  of  this  writ- 
ing were  spread  out  on  the  face  of  this  complaint  in  the 
shape  of  distinct  and  positive  allegations,  the  complaint 
would  not  have  stated  a  good  cause  of  action.  If  Benjamin 
Marshall  had  declared  orally  in  so  many  words  what  he  has 
thus  expressed  in  writing,  I  think  no  one  would  have  sup- 
posed he  rendered  himself  liable  to  an  action. 

We  ought  not,  I  think,  to  extend  the  application  of  §  162 
beyond  the  probable  intent  of  the  legislature,  or  to  give  a 
party  the  benefit  of  a  cause  of  action  by  this  indirect  mode 
of  averment,  when  he  would  not  have  had  it,  if  he  had  put 
his  allegations  in  proper  form  and  in  express  terms.  Some 
rules  of  pleading  in  the  confusion  and  anarchy  introduced 
by  the  Code  must  still  be  observed ;  and  one  of  these  is,  or 
ought  to  be,  that  where  a  consideration  is  not  implied,  or 
a  request  "  is  essential  to  the  defendant's  liability,  it  is  the 
VOL.  XXII.  3 
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gist  of  the  action  and  must  be  specially  averred."  (Gould's 
Pleadings,  176.) 

The  case  of  Prindle  agt.  Carruthers,  (15  JV.  F.  R.,  425,) 
is  not  in  conflict  with  the  views  here  expressed.  There,  the 
consideration  "  for  value  received,"  appeared  from  the  face 
of  the  instrument,  and  was,  moreover,  held  to  have  been 
argumentatively  inferable  from  the  extrinsic  allegation 
that  the  defendant  made  his  contract  in  writing. 
F.  R.,  431.) 

It  is  suggested  that  the  rule  that  where  a  contract  is  sus- 
ceptible of  a  two-fold  construction,  one  of  which  will  make 
it  valid  and  the  other  void,  the  legal  presumption  is  in 
favor  of  the  validity  of  the  contract,  may  help  the  plaintiff 
in  this  case.  The  rule  turns  rather  upon  a  question  of  evi- 
dence or  presumption  than  of  pleading.  If  the  question 
here  turned  upon  the  nature,  of  the  services  rendered,  the 
rule  would  apply.  But  it  turns  upon  the  question  for  whom 
or  at  whose  request  were  the  services  rendered ;  and  the 
absence  of  any  allegation  on  this  point  was  never,  that  I 
am  aware,  supposed  to  be  aided  or  cured  by  this  rule. 

It  is  further  suggested  that  the  rule  of  construing  a 
pleading  under  the  Code,  contrary  to  what  it  was  before, 
is  to  construe  it  most  favorably  to  the  pleader.  I  do  not 
admit  the  existence  of  the  rule  to  this  unqualified  extent. 
It  may  be  admissible  on  questions  of  form,  but  it  cannot  be 
applicable  in  regard  to  the  fundamental  requisites  of  a 
cause  of  action. 

The  order  of  the  special  term  should  be  reversed,  with 
costs,  and  judgment  rendered  in  favor  of  the  defendants 
on  the  demurrer,  with  leave  to  the  plaintiff  to  amend  her 
complaint  on  payment  of  costs. 

GOULD,  J.,  concurred. 

PECKHAM,  J.,  dissented. 
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NEW  YORK  SUPERIOR  COURT. 

ASAHEL  P.  SQUIRES,  respondent  agt.  EDGAR  M.  BROWN  and 
others,  appellants. 

In  any  case  a  judgment  against  a  corporation  is  prima  facie  evidence  in  an  action 
under  the  statute  to  charge  the  stockholders  or  trustees  personally,  that  the  debt 
exists  or  of  the  indebtedness,  and  the  circumstance  that  recovery  of  judgment 
must  be  had  before  suit  brought,  only  makes  the  judgment  serve  the  further  pur- 
pose of  showing  that  the  condition  has  been  complied  with. 

Under  the  statute,  (Laics  c/1848,  ch.  40,  §  9,  p.  56,)  a  copy  of  the  certificate  of 
incorporation  filed  in  pursuance  of  the  act,  certified  by  the  county  clerk,  <tc.,  is 
presumptive  legal  evidence  of  the  incorporation,  and  of  the  appointment  of  the 
trustees. 

A  trustee  of  a  corporation  organized  under  this  act  may  resign  his  trusteeship.  If 
he  do  resign  he  does  not  become  liable  for  the  debts  of  the  company  on  the  sub- 
sequent default  or  neglect  of  the  remaining  trustees  to  make  and  file  the  annual 
certificate  required  by  the  act.  On  his  resignation  his  powers  and  duties  as 
trustee  cease. 

Where  individuals  with  a  view  to  the  formation  of  a  corporation  under  the  act,  are 
induced  by  false  representations  to  consent,  and  as  a  step  thereto,  sign  and  file  a 
certificate  in  the  office  of  the  county  clerk,  but  discover  the  falsehood  of  the  rep- 
resentations, and  abandon  the  enterprise  of  forming  the  corporation  before  any 
stock  is  subscribed,  and  without  filing  any  certificate  in  the  office  of  the  secretary 
of  state,  these  facts  will  exempt  them  from  liability  for  debts  contracted  in  the 
name  of  the  company,  on  a  subsequent  default  to  make  and  file  the  annual  certifi- 
cate required  by  the  act  under  which  they  attempted  an  incorporation. 

Heard  General  Term,  November,  1860. 

Before  Bos  WORTH,  Ch.  J.,  WOODRUFF  and  WHITE,  /.  J. 

Decided  April  the  20M,  1861. 

IN  1855,  a  corporation  was  organized  by  Walker  and 
others,  for  the  manufacture  of  plate  glass,  called  "  The 
National  Plate  Glass  Works."  In  1856  its  projectors  pro- 
posed to  reorganize  it  and  form  a  new  corporation  by  the 
name  of  "  The  National  Plate  Glass  Company."  The  plain- 
tiff claims  to  be  a  creditor  of  the  last  named  corporation, 
and  brings  this  action  against  the  defendants  Brown  and 
Dusenbury,  on  the  ground  that  they  were  trustees  thereof. 
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The  defendants  are  proceeded  against  under  §  12  of  the  act 
passed  February  17th,  1848,  relative  to  the  formation  of 
corporations  for  manufacturing  and  other  purposes,  for  an 
omission  to  publish  within  twenty  days  from  the  first  day  of 
January,  a  statement  of  the  amount  of  its  capital,  as  requi- 
red by  such  section. 

Upon  the  trial  the  plaintiff  offered  in  evidence  a  certifi- 
cate of  incorporation  filed  in  the  clerk's  office  in  the  city  of 
New  York,  in  April,  1856,  but  gave  no  evidence  that  a  cer- 
tificate was  filed  in  the  office  of  the  secretary  of  state. 
Brown  and  Dusenbury  are  named  as  trustees  in  the  articles 
filed  in  the  New  York  office. 

The  plaintiff  offered  in  evidence  a  record  of  a  judgment 
in  his  favor  against  "  The  National  Plate  Glass  Company," 
in  the  supreme  court,  on  the  9th  day  of  April,  1858,  for  the 
same  cause  of  action  which  is  set  out  in  the  complaint  in 
this  action.  The  process  in  the  action  being  served  upon 
the  treasurer.  The  counsel  for  the  defendants  objected  to 
the  receipt  of  such  judgment  roll  as  evidence  against  them. 
The  court  overruled  the  objection  and  decided  to  receive 
the  judgment  roll  as  evidence.  Counsel  for  the  defendants 
excepted. 

The  plaintiff  also  offered  in  evidence  an  execution  issued 
upon  such  judgment  to  the  sheriff  of  the  city  and  county 
of  New  York,  with  the  return  of  said  sheriff  thereon  indor- 
sed "  null  a  bona,"  which  execution  and  return  were  issued 
and  made  before  the  commencement  of  this  action. 

The  counsel  for  said  defendants  objected  to  the  receipt 
of  such  execution  and  return  as  evidence. 

The  court  decided  to  admit  the  same  in  evidence.  The 
counsel  for  said  defendants  excepted. 

The  plaintiff  introduced  other  evidence  tending  to  show 
the  existence  of  a  claim  in  his  favor  for  meats  and  provisions 
furnished  to  the  workmen  of  the  company,  and  offered  in 
evidence  a  due  bill  for  the  amount  of  his  claim  signed  "  Na- 
tional Plate  Glass  Co.,  J.  N.  Richmond,  Superintendent." 
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The  defendants'  counsel  objected  to  the  introduction  of  the 
due  bill  as  evidence  ;  the  objection  was  overruled,  and 
defendants  excepted. 

After  the  plaintiff  had  rested,  the  counsel  for  the  defend- 
ants offered  to  prove  by  a  witness  that  there  was  a  propo- 
sition made  to  form  a  company  to  be  called  The  National 
Plate  Glass  Company,  it  being  represented  to  the  defend- 
ants, Brown  and  Dusenbury,  that  The  National  Plate  Glass 
Works  at  Lenox  was  doing  a  good  business  and  out  of  debt, 
and  that  all  that  was  wanted  was  an  increase  of  capital ; 
that  the  company  to  be  organized  was  to  succeed  to  the 
business  and  capital  of  the  old  company ;  that  the  stock 
was  never  subscribed  for ;  as  a  step  the  certificate  was 
made  and  signed  and  filed  in  the  county  clerk's  office ;  not 
filed  in  the  secretary  of  state's  office,  because  understood 
that  company  was  not  to  be  formed  until  filed  ;  that  Brown 
and  Dusenbury  shortly  afterwards  ascertained  that  old 
company  was  largely  in  debt,  and  property  was  levied  upon 
and  sold  to  pay  the  debt.  Before  this  they  made  up  their 
minds  not  to  have  the  company  instituted,  and  abandoned 
the  enterprise  of  forming  it.  Enterprise  abandoned  as 
early  as  September,  1856. 

Which  offer  and  evidence  in  support  thereof  was  over- 
ruled and  excluded  by  the  court,  and  the  counsel  for  the 
defendants  duly  excepted. 

The  counsel  for  the  defendants  also  offered  to  prove  that 
the  defendant  Brown  withdrew  from  the  company  and 
resigned  his  office  of  trustee  before  first  December  1856  ; 
which  offer  and  proof  was  overruled.  The  court  refused 
to  admit  evidence  of  such  facts  unless  it  was  shown  that 
such  resignation  took  place  before  the  plaintiff's  debt 
occurred,  and  that  the  plaintiff  knew  of  it.  The  counsel 
for  the  defendant  Brown  excepted. 

After  the  case  was  closed  the  counsel  for  the  defendants 
asked  the  judge  to  charge  the  jury  that  the  judgment  reco- 
vered against  the  company  was  no  evidence  of  a  debt  from 
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the  company  to  the  plaintiff  to  charge  the  defendants, 
Brown  and  Dusenbury. 

The  judge  refused  so  to  charge,  and  the  counsel  for  the 
defendants  excepted. 

The  defendants'  counsel  further  requested  the  court  to 
charge,  that  if  the  jury  believe  that  there  was  no  corpo- 
ration in  existence  subsequent  to  the  first  day  of  Decem- 
ber, 1856,  defendants  are  not  liable  in  this  action. 

The  judge  refused  so  to  charge,  but  on  the  contrary 
ruled  and  charged  that  the  matter  contained  in  such 
request  was  not  for  the  consideration  of  the  jury. 

To  which  refusal  and  ruling  the  counsel  for  the  defend- 
ants excepted. 

The  counsel  for  the  defendants  further  requested  the 
judge  to  charge,  that  if  the  jury  believe  that  Richmond 
had  no  authority  to  make  the  note  or  due  bill  in  evidence, 
that  then  it  was  no  evidence  of  debt  against  the  company. 

The  court  stated  that  the  substance  of  what  was  so 
requested  was  contained  in  the  charge  made,  and  refused 
to  charge  it  further. 

The  counsel  for  the  defendants  requested  the  judge  to 
charge,  that  the  due  bill  is  no  evidence  of  a  debt  of  the 
plaintiff  against  the  company. 

The  judge  refused  so  to  charge  ;  to  which  refusal  the 
counsel  for  the  defendants  excepted. 

A  verdict  was  given  for  plaintiff,  from  the  judgment  on 
which  an  appeal  was  taken  to  the  general  term. 

EDWARDS  PIERREPONT,  for  respondent. 
HOOPER  C.  VAN  VORST,  for  appellants. 

By  the  court,  WOODRUFF,  Justice.  This  action  is  brought 
for  the  purpose  of  charging  the  defendants  with  a  debt 
alleged  to  be  due  from  "  The  National  Plate  Glass  Com- 
pany," alleged  to  be  a  corporation  organized  under  the 
"  act  to  authorize  the  formation  of  corporations  for  manu- 
facturing and  other  purposes,  passed  February  the  17th, 
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1848,"  on  the  ground  that  the  defendants  are  trustees  of 
that  corporation,  and  that  they  have  made,  published  and 
filed  no  annual  statement  or  report  stating  the  amount  of  the 
capital,  the  proportion  paid  in,  or  the  amount  of  the  exist- 
ing debts,  as  required  by  the  twelfth  section  of  the  act, 
and  that  the  defendants  are  jointly  and  severally  liable  for 
the  debts  of  the  company  as  provided  in  such  case  by  that 
section. 

I.  In  order  to  establish  the  fact  of  indebtedness  by  the 
said  company,  the  plaintiff  was  permitted  to  give  in  evi- 
dence the  record  of  a  judgment  against  the  company,  and 
an  execution  against  the  company  returned  by  the  sheriff 
unsatisfied. 

The  decision  of  this  court  in  Belmont  agt.  Coleman,  (1 
Bosw.  R.,  188,)  is  to  the  effect  that  where  stockholders  are 
sought  to  be  charged  in  a  like  case,  a  judgment  against  the 
corporation  is  complete  evidence  to  prove  the  indebtedness. 
In  that  case  the  authorities  bearing  on  the  question  are 
collected  and  reviewed,  and  that  decision  must  be  taken  to 
dispose  of  the  question  in  the  present  case.  If  competent 
as  against  the  stockholders  of  a  corporation,  much  more 
should  it  be  held  competent  as  against  the  trustees  to  whom 
the  management  of  its  affairs  is  confided.  It  is  sufficient 
to  say  that  it  was  prima  facie  evidence  of  the  indebted- 
ness ;  and  if  it  be  conceded  that  it  was  not  conclusive,  and 
might  be  overcome  by  proof  that  it  was  obtained  by  fraud 
or  collusion,  or  by  proof  that  no  such  indebtedness  in  fact 
existed,  still  it  was  not  erroneous  to  receive  it  in  evidence 
when  offered.  The  circumstance  that  the  statute  makes  the 
trustees  liable  even  without  proof  that  a  judgment  has  been 
recovered  against  the  company,  does  not  affect  the  ques- 
tion. If  in  any  case  a  judgment  is  prima  facie  evidence  as 
against  a  stockholder  or  trustee,  that  the  debt  exists,  the 
circumstance  that  recovery  of  judgment  must  be  had  before 
suit  brought,  only  makes  the  judgment  serve  the  further  pur- 
pose of  showing  that  the  condition  has  been  complied  with. 


40  NEW  YORK  PRACTICE  REPORTS. 

Squires  agt.  Brown. 


In  the  present  case  the  judgment  was  not  held  conclu- 
sive ;  the  plaintiff  gave  other  evidence  of  the  original  debt, 
and  the  defendants  were  not  in  any  manner  precluded  from 
giving  any  proof  that  the  indebtedness  was  not  the  debt  of 
the  company,  but  did  actually  give  evidence  for  the  pur- 
pose of  showing  that  it  was  contracted  without  the  autho- 
rity of  the  company,  and  that  the  company  never  was  liable 
therefor.  If,  therefore,  the  plaintiff  sufficiently  proved  the 
existence  of  the  corporation,  and  that  the  defendants  were 
trustees  thereof  at  the  time  of  the  default  to  make,  publish 
and  file  the  statement  required  by  the  act,  it  was  not  erro- 
neous to  permit  the  judgment  to  be  given  in  evidence. 

We  do  not  perceive  that  the  execution  and  the  return 
thereof  were  in  any  wise  material.  If  the  judgment  was 
satisfied,  that  was  matter  of  defence,  and  it  was  altogether 
unnecessary  for  the  plaintiff  to  prove  that  an  execution  had 
been  issued  and  returned.  But  the  reception  of  the  evi- 
dence could  not  in  any  conceivable  manner  prejudice  the 
defendants.  It  did  prove  one  of  the  allegations  in  the  com- 
plaint, which  was  distinctly  put  in  issue  by  the  ansAver, 
and  it  proved  that  allegation  by  the  very  best,  if  not  the 
only  proper  evidence  of  the  fact.  And  although  we  think 
the  issue  was  an  immaterial  issue,  we  cannot  say,  that  after 
the  issue  had  been  voluntarily  made,  the  defendants  were 
entitled  to  an  exception  to  a  ruling  which  permitted  the 
plaintiff  to  prove  what  he  had  alleged  and  the  defendants 
had  denied. 

II.  In  order  further  to  prove  the  indebtedness  of  the  cor- 
poration to  the  plaintiff,  the  latter  was  permitted  to  give 
in  evidence  a  certificate  or  due  bill  stating  the  balance  due 
the  plaintiff  on  the  1st  of  January,  1857,  to  be  $276.97, 
taken  from  the  ledger  of  the  company,  and  signed  "  Na- 
tional Plate  Glass  Company,  by  J.  N.  Richmond  as  super- 
intendent." 

There  was  proof  tending  to  show  that  Richmond  was  the 
agent  of  the  company  ;  proof  which  the  jury  deemed  (as 
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appears  by  their  finding)  sufficient  to  show  that  he  was 
their  agent  at  Lenox,  Massachusetts,  having  charge  of  the 
business  of  their  manufactory  ;  employing  and  paying  labo- 
rers, purchasing  materials,  and  superintending  the  business 
there  generally.  Richmond  had  testified  to  the  manner  in 
which  the  indebtedness  to  the  plaintiff  arose,  and  showed 
that  it  was  in  the  regular  and  proper  conduct  of  the  busi- 
ness of  the  company,  and  that  the  company  had  received 
the  consideration  for  the  indebtedness,  viz.  provisions 
delivered  by  the  plaintiff  to  the  workmen  by  direction  of 
the  agent,  in  payment  of  their  wages.  But  Richmond  could 
not  testify  from  memory  the  precise  balance  due  to  the 
plaintiff,  and  therefore  stated  that  such  balance  constituted 
the  amount  of  a  due  bill  or  note  given  by  the  company 
through  him  as  superintendent,  about  December,  1856,  or 
January,  1857. 

Under  these  circumstances  the  due  bill  was  admissible 
on  either  of  two  grounds.  First.  The  proof  of  Richmond's 
agency  was  prima  facie  sufficient  to  warrant  his  giving  this 
due  bill,  as  a  statement  of  account,  an  original  voucher  for 
the  balance  due,  which,  if  not  contradicted,  disproved  or 
avoided,  was  prima  facie  evidence  of  the  debt  arising  in 
the  course  of  Richmond's  agency.  (Story  on  Agency,  §  451.) 
Second.  It  was  competent  to  produce  and  read  it,  to  make 
the  evidence  of  Richmond  (already  prima  facie  sufficient 
as  to  the  fact  of  the  indebtedness)  definite  and  certain  as 
to  the  amount  of  the  balance  to  which  he  had  testified.  If 
in  this  aspect  of  the  case  it  could  be  claimed  that  the  books 
of  the  company  should  have  been  produced,  no  such  point 
was  raised  at  the  trial. 

III.  If  the  foregoing  views  are  correct,  and  it  was  not 
erroneous  to  permit  the  judgment  record  and  due  bill  to  be 
given  in  evidence,  it  follows  that  the  judge  committed  no 
error  in  refusing  to  instruct  the  jury  that  neither  the  judg- 
ment nor  the  due  bill  were  any  evidence  as  against  the 
defendants  of  a  debt  from  the  company  to  the  plaintiff. 
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The  judge  did  declare  that  the  due  bill  was  only  a  liquida- 
tion or  voucher  for  that  debt,  and  he  submitted  the  ques- 
tion to  the  jury,  whether  Richmond  was  authorized  as  the 
agent  of  the  company  to  contract  the  indebtedness  on  their 
behalf. 

IV.  The  motion  to  dismiss  the  complaint  was  properly 
denied.     The  statute  (Laws  of  1848,  ch.  40,  §  9,  p.  56,)  in 
terms  provides  that  the  copy  of  any  certificate  of  incorpo- 
ration filed  in  pursuance  of  the  act,  certified  by  the  county 
clerk,  &c.,  shall  be  presumptive  legal  evidence  of  the  fact 
therein  stated,  and  requires  that  it  be  received  as  such  evi- 
dence in  all  courts,  <fec.     That  certificate  the  plaintiif  pro- 
duced and  gave  in  evidence.     This  prima  facie  established 
an  incorporation  under  the  act,  and  that  the  defendants 
were  trustees  on  the  4th  of  April,  1856.     It  is  made  by  the 
act  presumptive  evidence,  and  it  is  all  the  plaintiff  was 
bound  in  the  first  instance  to  prove  to  show  actual  incor- 
poration.    Whether  it  was  competent  for  the  defendants  to 
show  that  in  fact  the  company  never  was  formed ;   that 
this  certificate  was  only  an  initiatory  step  ;  that  no  certifi- 
cate was  ever  filed  in  the  office  of  the  secretary  of  state  as 
the  act  required  ;  and  that  the  project  was  abandoned,  will 
be  presently  considered ;  but  the  certificate  made  a  prima 
facie  case  of  an  incorporation,  and  that  the  defendants  were 
the  trustees.     He  then  gave  proof  to  show  that  the  com- 
pany acted  under  the  corporate  name ;  that  they  became 
indebted  to  the  plaintiff;  and  the  allegation  that  no  state- 
ment was  filed  as  required  by  the  act,  not  being  denied  in 
the  answer,  the  plaintiff's  case  was  prima  facie  made  out ; 
and  it  was  proper  to  put  the  defendants  to  counter  proofs 
or  proof  of  their  defence. 

V.  The  remaining  questions  arise  upon  the  offer  of  the 
defendant  Brown   to  show  that  he  resigned  his  office  of 
trustee  before  the  first  day  of  December,  1856  ;  the  offer 
of  both  defendants  to  show  that  there  was  a  proposition 
made  to  form  a  company  to  be  called  the  National  Plate 
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Glass  Company,  which  should  succeed  to  the  business  and 
capital  of  the  old  company  (called  "  The  National  Plate 
Glass  Works",)  and  that  it  was  represented  to  the  defend- 
ants that  the  old  company  was  doing  a  good  business  and 
was  out  of  debt ;  but  that  the  stock  was  never  subscribed 
for  ;  that  though  the  certificate  was  signed  and  filed  in  the 
county  clerk's  office  as  a  step  towards  the  formation  of  the 
new  company,  it  was  not  filed  with  the  secretary  of  state, 
because  it  was  understood  that  the  company  was  not  to  bo 
formed  until  it  was  so  filed,  and  the  defendants  discovered 
that  the  representations  were  false  ;  that  the  old  company 
was  largely  in  debt,  and  their  property  levied  on  and  sold 
to  pay  their  debts,  and  defendants  made  up  their  minds 
not  to  have  the  company  instituted,  and  as  early  as  Sep- 
tember, 1856,  abandoned  the  enterprise  of  forming  the 
new  company ;  and  finally,  the  request  of  the  defendants- 
counsel  that  the  jury  be  instructed  that  if  they  "  believe 
that  there  was  no  corporation  in  existence  subsequent  to 
the  1st  day  of  December,  1856,  the  defendants  are  not 
liable  in  this  action." 

It  must  be  assumed  for  the  purposes  of  this  appeal,  that 
if  the  defendants  had  been  permitted  to  give  the  proofs 
they  offered,  such  proofs  would  have  established  the  facts 
proposed  to  be  established  thereby ;  and  our  inquiry  is, 
therefore,  were  the  facts  so  proposed  to  be  proved  compe- 
tent, or  would  they,  if  proved,  establish  or  tend  to  estab- 
lish any  defence  ? 

And  the  questions  so  raised  may  be  briefly  stated  :  1st. 
Can  a  trustee  of  a  corporation  organized  under  the  act  in 
question  resign  his  trusteeship  ?  2d.  If  he  do  resign,  does 
he  become  liable  for  the  debts  of  the  company  on  the  sub- 
sequent default  or  neglect  of  the  remaining  trustees  to  make 
and  file  the  annual  certificate  required  by  the  act  ?  3d. 
Where  individuals,  with  a  view  to  the  formation  of  a  cor- 
poration under  the  act,  are  induced  by  false  representations 
to  consent,  and  as  a  step  thereto  sign  and  file  a  certificate 
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in  the  office  of  the  county  clerk,  but  discover  the  falsehood 
of  the  representations,  and  abandon  the  enterprise  of  form- 
ing the  corporation  before  any  stock  is  subscribed,  and 
without  filing  any  certificate  in  the  office  of  the  secretary 
of  state — will  these  facts  exempt  them  from  liability  for 
debts  contracted  in  the  name  of  the  company,  on  a  subse- 
quent default  to  make  and  file  the  annual  certificate  already 
mentioned  ? 

In  relation  to  the  first  two  of  the  questions  thus  stated, 
it  seems  to  me  that  there  is  little  room  for  doubt.  If  a 
trustee  of  such  a  corporation,  acting  in  good  faith,  desires 
to  terminate  his  official  term,  I  perceive  nothing  in  the 
nature  of  his  office  which  forbids  his  resigning.  Although 
called  trustees  in  the  act  authorizing  such  incorporations, 
those  officers  are  not  trustees  in  the  sense  of  being  holders 
of  the  legal  title  to  the  property  in  trust  for  others,  but 
they  are  made  by  the  act  (§  3)  managers  of  the  stock,  pro- 
perty and  concerns  of  the  company,  while  the  company 
itself,  as  a  corporation,  holds  (§  2,)  the  real  and  personal 
property  necessary  for  carrying  on  its  operations.  And 
regarding  a  trustee  as  a  mere  manager  or  director,  there  is 
no  inconsistency  in  allowing  him  the  opportunity  to  resign 
that  office,  no  more  than  there  would  be  in  permitting  the 
president  or  other  officer  to  resign. 

The  fourth  section  of  the  act  expressly  contemplates  a 
resignation  by  a  trustee,  provides  for  the  exigency,  and  so 
impliedly  sanctions  it.  It  enacts  that  "  when  any  vacancy 
shall  happen  among  the  trustees  by  death,  resignation  or 
otherwise,  it  shall  be  filled  for  the  remainder  of  the  year  in 
such  manner  as  may  be  provided  for  by  the  by-laws  of  said 
company." 

The  power  and  right  to  resign  the  office  of  trustee  is 
therefore,  I  think,  clear,  and  such  a  resignation  in  the  very 
terms  of  the  statute  creates  a  vacancy.  With  such  resig- 
nation the  powers  of  the  resigning  trustee  cease,  and  it 
would  Seem  a  necessary  corollary  that  his  duties  also  cease. 
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Shall  the  subsequent  default  of  other  trustees,  over 
whom  he  has  no  control,  subject  him  to  liability  for  the 
debts  of  the  company  ?  If  it  can,  then  he  is  made  liable 
for  a  default  in  no  sense  his  own,  and  is  subjected  to  a  pen- 
alty for  the  non-performance  of  an  act  which  (when  it 
should  have  been  performed)  he  could  not  do  himself,  nor 
by  any  means  within  his  control  compel  others  to  do.  No 
such  injustice,  and,  I  might  say,  no  such  absurdity,  results 
from  the  provisions  of  the  act  in  question. 

When  it  is  said  in  section  twelve  of  the  act,  that  "  every 
such  company  shall,  within  twenty  days  from  the  first  day 
of  January,  annually  make  a  report  which  shall  be  pub- 
lished," &c.,  "  and  if  any  of  said  companies  shall  fail  so  to 
do,  all  the  trustees  of  the  company  shall  be  jointly  and  sev- 
erally liable  for  all  the  debts  of  the  company  then  exist- 
ing, and  for  all  that  shall  be  contracted  before  such  report 
shall  be  made,  it  means  all  those  who  are  trustees  when  the 
company  shall  so  fail — all  those  whose  duty  as  managers  it 
is  to  see  that  the  report  is  made.  As  well  might  it  be  said 
that  all  who  have  ever  been  trustees  are  liable  for  such  a 
subsequent  default,  as  that  any  one  who,  though  "once  a 
trustee,  has  by  resignation  ceased  to  be  one,  is  liable. 

The  clause  making  the  trustees  liable,  until  such  report 
is  made,  shows  that  the  liability  is  imposed  upon  persons 
who  have  it  in  their  power  to  limit  their  liability  by  causing 
the  report  to  be  made  and  filed. 

I  think  it  as  clear  as  it  is  just,  that  the  penalty  imposed 
by  this  section  falls  upon  those  whose  duty  has  been  neg- 
lected, and  not  upon  those  who  having  resigned,  had  no 
duty  to  perform  in  the  matter. 

This  construction  of  the  act  is  sustained  by  Boughton 
agt.  Otis,  29  Barb.  R.,  196;  affirmed  21  JV*.  F.  R.,  261 ;  The 
Sfialer  and  Hall  Quarry  Co.  agt.  Bliss,  10  Mb.  R.,  311  ; 
Young  agt.  New  York  Sf  Long  Island  Co.,  id.r  229 ;  Garrison 
agt.  Howe,  17  JV.  F.  R.,  458  ;  Tracey  agt.  Yates,  18  Barb.  R., 
152. 
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The  case  of  Moss  agt.  Oakley  (2  Hill  R.,  265,)  is  not  in 
conflict  with  these  views.  There  the  stockholders  of  a  cor- 
poration were  made  liable  for  the  debts  of  the  company, 
and  the  moment  a  debt  was  contracted  the  liability  attached, 
and  of  course  it  attached  to  those  who  were  then  stock- 
holders. Here  the  liability  attached  to  the  trustees  when 
and  not  until  the  default  to  make  and  publish  the  annual 
statement  occurred.  The  reasoning  of  Moss  agt.  Oakley 
would  make  the  liability  attach  to  those  who  were  then 
trustees,  and  so  that  case  supports  the  views  already  ex- 
pressed. 

It  was  argued  that  it  was  proper  to  reject  evidence  that 
Brown  had  resigned,  because  it  was  not  also  offered  to 
prove  that  his  resignation  was  accepted.  We  think  there 
is  no  foundation  for  this  suggestion.  The  resignation 
spoken  of  in  the  statute  requires  no  acceptance.  It  is  a 
surrender  of  the  office,  a  voluntary  yielding  of  its  posses- 
sion, and  is  consummated  by  the  act  of  the  resigning  trus- 
tee, declaring  to  the  company  his  resignation  and  his  vaca- 
tion of  the  office,  by  whatever  form  expressed. 

Whether  the  resignation  was  recorded  in  the  minutes  or 
not,  could  not  affect  the  power  of  Brown  to  resign,  or  the 
effect  of  such  resignation  to  relieve  him  from  further  duty 
as  trustee.  So  that  proving  it  by  the  record  would  not 
necessarily  be  the  only  mode  of  establishing  ths  fact. 
Besides,  the  proof  was  rejected,  not  because  it  was  offered 
to  be  proved  by  parol,  but  "  the  court  refused  to  admit  evi- 
dence of  such  facts  unless  it  was  shown  that  such  resigna- 
tion took  place  before  the  plaintiff's  debt  was  contracted, 
and  that  the  plaintiff  knew  it."  And  again  :  the  witness 
who  was  under  examination,  had  the  minutes  in  his  hands, 
and  it  does  not  appear  by  the  case  that  it  was  not  by  those 
minutes  (proved  by  the  witness,)  that  the  proposed  fact 
might  have  been  established. 

There  was,  therefore,  error  in  rejecting  proof  that  the 
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defendant  Brown  resigned  his  office  of  trustee  before  the 
first  of  December,  185G. 

The  third  question  above  stated,  if  it  was  the  simple 
inquiry  whether  trustees  who  have  acted  as  such,  and  have 
held  the  corporation  before  the  public  as  duly  constituted, 
and  so  invited  the  confidence  of  the  community,  and  espe- 
cially of  the  plaintiff,  can,  when  proceeded  against  by  the 
plaintiff  as  a  creditor,  deny  the  incorporation  and  prove  that 
it  was  not  lawfully  organized,  might  perhaps  be  answered 
by  the  cases  which  declare  that  such  acts  of  the  trustees 
create  an  estoppel  in  favor  of  creditors,  and  so  forbid  their 
proving  that  the  corporation  was  not  what  it  was  held  out 
to  be  by  themselves,  or  that  they  are  not  what  they  have 
professed  themselves  to  be,  trustees  of  a  corporation.  (Eaton 
agt.  Aspinwall,  6  Duer  R.,  176  ;  19  JV.  F.  R.,  119,  and  the 
cases  therein  referred  to;  Caryl  agt.  McElrath,  3  Sand.,  126; 
Mead  agt.  Keeler,  24  Barb.  R.,  20 ;  Jones  agt.  Dana,  id.,  395.) 

But  the  offer  here  goes  further,  and  bore  directly  on  the 
question  whether  in  truth  there  ever  had  been  any  other 
organization  than  the  National  Plate  Glass  Works,  and 
whether  all  that  was  done  was  not  in  fact  by  the  managers 
of  that  company,  in  pursuance  of  an  expectation  that  the 
organization  of  the  new  company  would  be  completed.  If 
in  fact  the  defendants  were  defrauded  into  a  consent  to 
take  part  in  organizing  a  new  company,  but  before  the  new 
organization  was  completed  they  discovered  that  they  had 
been  deceived,  and  actually  abandoned  the  enterprise  before 
the  alleged  default  in  filing  a  certificate,  so  that  in  truth 
in  January,  1857,  there  was  no  such  corporation,  then  there 
are  two  answers  to  the  plaintiff's  claim. 

First.  That  there  never  was  any  such  company,  and  the 
defendant  never  did  anything  to  create  any  belief  that  the 
company  was  organized  ;  and 

Second.  At  the  time  the  alleged  default  arose,  the  com- 
pany had  been  abandoned  and  its  affairs  were  in  liqui- 
dation. We  are  not  satisfied  that  if  the  defendants  had 
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been  permitted  to  prove  all  that  they  offered,  they  would 
not  have  so  overcome  the  proof  given  by  the  plaintiff,  as  to 
have  shown  that  no  estoppel  existed. 

The  allegations  in  the  defendants'  answer  are  quite  loose 
and  general,  and  it  might,  on  a  critical  examination,  be 
suggested  that  the  answer  would  not  be  likely  to  apprise 
the  plaintiff  that  the  resignation  of  the  defendants,  or  the 
facts  relied  upon,  would  be  shown  on  the  trial ;  but  no 
objection  was  made  there,  nor  is  it  suggested  on  the  argu- 
ment of  the  appeal  that  the  answer  is  not  sufficient  to  let 
in  the  proof,  if  otherwise  competent,  or  rather  that  it  is 
not  sufficiently  set  up  in  the  answer. 

There  must  be  a  reversal  of  the  judgment  as  to  the 
defendant  Brown,  and  a  new  trial  ordered,  with  costs  to 
abide  the  event. 

And  as  to  the  other  appellant,  Dusenbury,  the  same 
defence  of  resignation  applies  also  to  him  ;  and  if  he  is  not 
liable  as  a  trustee  of  the  National  Plate  Glass  Company, 
by  reason  of  his  resignation,  or  because  that  organization 
never  was  completed,  then  he  is  not  liable  in  this  action  as 
a  trustee  of  the  National  Plate  Glass  Works,  in  which  he 
was  confessedly  a  trustee,  because  it  is  not  averred  or  shown 
that  the  Plate  Glass  Works  contracted  the  debt  or  are 
liable  to  the  plaintiff  therefor.  On  the  contrary,  his  judg- 
ment is  not  against  that  corporation  ;  and  it  is  not  alleged 
that  that  corporation  did  not  file  reports  as  required  by  law. 

Judgment  reversed,  and  new  trial  ordered,  costs  to  abide 
the  event  of  the  suit. 


NEW  YORK  PRACTICE  REPORTS.  49 


Munroe  agt.  Potter. 


SUPREME  COURT. 

DAVID  MUNROE  respondent  agt.  CALEB  N.  POTTER,  impleaded 
with  OBADIAH  THORNE,  appellant. 

It  is  the  business  of  a  party  who  takes  exceptions,  to  show  that  the  decision  is 
wrong.  The  court  will  never  grant  a  new  trial  where  the  decision  is  right  upon 
the  whole  case,  although  the  reason  stated  is  not  the  true  one  on  which  the  deci- 
sion should  have  been  based,  or  upon  an  isolated  question  which  it  was  not  even 
necessary  to  consider  in  order  to  come  to  a  correct  result  upon  the  whole  case. 

Where  a  surety  who  is  a  joint  maker  of  a  promissory  note  with  the  principal, 
requests  the  principal  to  make  a  payment  of  interest  on  the  note,  and  the  prin- 
cipal makes  the  payment,  which  is  indorsed  on  the  note, 

Held,  that  the  act  is  to  be  regarded  as  the  acknowledgment  of  the  debt  by  both 
parties,  and  sufficient  to  take  the  case  out  of  the  statute  of  limitations.  *  (It 
seems  that  the  Code  does  not  affect  such  an  acknowledgment,  although  the 
case  arises  under  it.) 

APPEAL  from  judgment  at  special  term. 

The  action  is  upon  a  note  for  $2,000,  dated  October  20th, 
1853,  payable  on  demand,  made  by  the  defendants,  payable 
to  the  plaintiff.  The  defendant  Potter  was  surety  for  the 
defendant  Thorne,  to  whom  the  plaintiff  advanced  $2,000, 
the  consideration  of  the  note. 

In  the  fall  of  1857,  the  then  last  year's  interest  upon  the 
note  remaining  unpaid,  plaintiff  called  upon  defendant  Pot- 
ter concerning  it,  and  he  said  he  would  see  Thorne,  and 
the  interest  should  be  paid.  Potter  did  go  to  Thorne  and 
tell  him  he  must  pay  the  interest,  and  he  thereupon  paid  it 
and  it  was  indorsed  upon  the  note. 

Thorne,  prior  to  October,  1858,  made  a  general  assign- 
ment to  one  Talcott,  for  the  benefit  of  creditors ;  Potter 
was  paid  by  Talcott  a  dividend  on  a  debt  owing  by  Thorne 
to  Potter,  about  the  first  of  October,  1858.  At  that  time 
Talcott  requested  Potter  to  take  to  Munroe,  the  plaintiff,  a 
dividend  from  Thome's  estate,  payable  on  the  note  in  suit ; 
Potter,  after  some  hesitation,  consented  to  do  it.  He 
received  from  the  assignee  $202.92,  the  amount  of  the  div- 
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idend  ;  and  shortly  afterwards  sent  $200  of  the  amount  by 
his  son-in-law,  Kidder,  to  Munroe,  with  directions  to  tell 
him  that  Talcott  sent  it  to  him  as  a  dividend  on  Thome's 
note. 

The  evidence  is  conflicting  whether  Kidder,  when  he  paid 
the  money  to  Munroe,  told  him  what  Potter  had  directed. 

Munroe  took  the  $200,  indorsed  it  on  the  note  October 
8th,  1858.  Potter  testified  that  within  two  weeks  after 
this  he  saw  Munroe,  and  asked  him  if  Kidder  handed  him 
the  $200,  and  told  him  it  was  not  all  of  the  dividend,  and 
offered  to  pay  him  the  balance,  $2.92. 

The  court  directed  judgment  for  the  plaintiff,  and  refu- 
sed to  submit  the  case  to  the  jury. 

The  questions  in  the  case  are,  whether  the  payment  of 
interest  in  1857,  by  Thorne,  and  the  payment  of  the  $200, 
under  the  circumstances,  were  in  law  payments  by  Potter. 
If  not,  then  the  action  is  barred  by  the  statute  of  limi- 
tations. 


SEDGWICK,  ANDREWS  &  KENNEDY,  for  appellants. 

I.  To  renew  a  debt  barred  by  the  statute  of  limitations, 
there  must  be  a  promise  on  the  part  of  the  debtor  to  pay 
the  debt. 

Conflicting  decisions,  as  to  the  character  of  the  evidence 
to  establish  a  promise,  have  been  made,  depending  in  some 
degree  upon  the  favor  or  disfavor  with  which  courts 
regarded  the  statute. 

The  earlier  decisions,  after  the  statute  of  JAMES  I,  held 
that  an  express  promise  to  pay  the  debt  was  requisite,  and 
that  an  acknowledgment  was  not  sufficient.  (Dickson  agt. 
Thompson,  2  Shower  R.,  126;  Andrews  agt.  Brown,  Price 
Ch.  R.,  385.) 

Afterwards,  under  the  lead  of  Lord  MANSFIELD,  the 
slightest  acknowledgment  was  held  to  be  sufficient  evidence 
of  a  new  promise.  (Quantoch  agt.  England,  5  Burr.,  2628.) 
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Latterly  the  English  and  American  courts  have  adopted 
the  more  rational  construction  of  the  statute,  that  the 
acknowledgment,  to  take  the  case  out  of  the  statute,  must 
be  clear,  positive  and  unequivocal.  (Bell  agt.  Morrison,  8 
Pet.,  351  ;  Jlngel  on  Limitations,  p.  222.) 

Before  the  Code  (1848)  in  this  state,  the  rule  was  the 
same  as  in  England,  and  it  was  held  that  a  new  promise 
might  be  inferred  : 

1st.  From  an  unconditional  acknowledgment  by  the 
debtor  of  a  subsisting  debt. 

2d.  From  a  part  payment  by  the  debtor  of  the  claim 
against  him. 

The  point  necessary  to  be  established  in  either  case,  was 
a  promise  of  the  party  pleading  the  statute,  to  pay  the 
debt. 

The  promise,  whether  established  by  a  verbal  acknow- 
ledgment, or  by  payment,  was  equally  effectual.  Payment 
is  no  higher  evidence  of  a  promise  than  an  acknowledgment, 
except  that  the  act  was  less  liable  to  be  misconstrued. 
(Smith's  Leading  Cases,  vol.  1,  p.  726-7,  and  cases  cited; 
Benedict  agt.  Shoemaker,  1  Ker.,  185  ;  Segourney  agt.  Drury, 
14  Pick.,  390.) 

The  statute  of  1848  (Code)  has  taken  from  a  verbal  pro- 
mise, any  efficacy  to  renew  a  debt  barred  by  the  statute  of 
limitations,  but  has  not  changed  the  effect  of  a  part  pay- 
ment, as  evidence  of  a  promise  to  pay  it. 

It  is  now  settled  that  a  payment  made  by  one  joint  debtor 
does  not  renew  the  debt  as  against  the  other,  whether  made 
before  or  after  the  statute  has  run.  (Shoemaker  agt.  Ben- 
edict, 1  Ker.,  183.) 

Therefore,  the  payment  made  by  Thome  in  1857,  could 
not  operate  to  renew  the  debt  as  against  Potter,  because 
this  case  arising  entirely  under  the  provisions  of  the  Code, 
Potter's  alleged  acknowledgment  of  the  debt,  or  promise 
by  requesting  Thorne  to  pay  the  interest,  if  available  for 
that  purpose  before  the  Code,  was  entirely  insufficient,  and 
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in  fact  amounted  to  nothing  under  the  Code,  as  such 
acknowledgment,  request  or  promise  is  by  the  Code  required 
to  be  in  writing.  (Esselstyne  agt.  Weeks,  2  Kern.,  625.) 
And  it  is  no  answer  to  this  position  to  say  that  the  latter 
clause  of  §  110  of  the  Code  provides  that  the  section  "  shall 
not  alter  the  effect  of  any  payment  of  principal  or  interest," 
and  therefore,  Potter  having  requested  Thorne  to  pay,  it 
must  also  be  considered  a  payment  by  Potter.  For  one  or 
the  other,  either  Thorne  or  Potter,  paid  the  interest,  as 
there  is  no  pretence  that  it  was  paid  partly  by  each.  It 
seems  to  be  conceded  that  Potter  never  paid  a  cent  of 
money  on  the  note,  and  that  his  only  liability  consists  in 
his  knowledge  or  request  of  the  payment  by  Thorne,  by  which 
an  acknowledgment  of  the  debt,  or  a  new  promise,  accrued 
against  him.  This  being  so,  it  is  clear,  by  the  authorities 
and  the  statute,  that  such  acknowledgment,  promise  or 
request  must  be  in  writing,  to  bind  him. 

To  hold  that  Thorne  made  the  payment  at  the  request  of 
Potter,  and  therefore  as  Potter's  agent,  would  enable  Thorne 
successfully  to  interpose  the  statute  of  limitations  on  the 
ground  that  the  payment  being  made  by  Potter,  the  prin- 
cipal, it  was  only  evidence  of  acknowledgment  of  the  debt 
as  to  Pottf-r,  and  the  acknowledgment  of  the  debt  by  Thorne 
not  being  in  writing,  he  is  not  liable — payment  being  evi- 
dence of  a  new  promise  only  as  against  the  joint  maker  who 
makes  it — because  it  is  held  in  Winchell  agt.  Hicks,  that 
the  doctrine  is  settled  that  "  there  is  no  mutual  agency 
between  joint  debtors  by  reason  of  their  joint  contract, 
which  will  authorize  one  to  act  for  and  bind  the  others,  so 
as  to  vary  their  liability."  Besides,  such  a  principle,  car- 
ried out,  would  upset  the  whole  doctrine  of  principal  and 
surety,  and  perhaps  of  principal  and  agent,  without  reason 
and  in  the  face  of  the  rule  that  a  mere  surety  is  to  be  con- 
sidered favorably  by  the  courts. 

If  this  view  is  correct  as  to  the  payment  in  1857,  and  its 
effect  upon  Potter's  liability,  a  fortiori  does  it  apply  to  the 
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payment  made  in  1858,  where  Potter  merely  acted  as  a 
special  agent,  or  more  properly  a  messenger,  in  transmit- 
ting the  money  to  Munroe  from  Thome's  estate. 

C.  B.  WHEELER  and  D.  PRATT,  for  respondent. 

I.  The  payment  of  the  interest  in  the  fall  of  1857,  was 
sufficient  to  take  the  case  out  of  the  statute  of  limitations, 
as  to  both  makers  of  the  note.  (  Winchell  agt.  Hicks,  18 
JVVF.  R.,  558.) 

(1.)  It  is  conceded  that  payment  revives  the  demand  as 
to  the  party  paying. 

(2.)  It  will  not  be  denied  that  a  payment  made  by  an 
agent  or  any  person  authorized  by  the  party,  would  be 
deemed  a  payment  by  the  party  himself,  upon  the  maxim — 
"Qui  facit  per  alium  facit  per  se." 

(3.)  It  must  now  be  deemed  settled  by  adjudication  that 
the  mere  relation  of  joint  contractors  does  not  create  an 
agency  in  one  to  bind  another  by  a  new  promise  or  pay- 
ment. (Shoemaker  agt.  Benedict,  1  Kernan,  176.) 

But  if  one  pays  by  the  procurement  of  the  other,  there 
is  no  reason  why  the  latter  should  not  be  bound  upon  the 
general  principles  applicable  to  any  act  done  by  procura- 
tion. 

(4.)  The  payment  of  the  interest  of  1857  was  clearly  a 
payment  by  the  procurement  of  Potter. 

(a.)  It  was  paid  at  his  urgent  request,  in  accordance  with 
the  promise  which  he  had  made  to  Judge  Munroe,  that  he 
would  see  that  it  was  paid. 

(b.)  It  cannot  be  material,  that  Thorne  was  principal 
and  had  an  interest  in  the  payment  of  the  debt. 

It  does  not  appear  that  he  would  have  made  this  pay- 
ment if  Potter  had  not  insisted  on  it. 

(c.)  The  same  interference  with  the  action  or  conduct 
of  another,  would  make  a  man  liable  as  a  trespasser,  or  for 
a  misdemeanor. 

(5.)  The  precise  point  was  involved  in  the  case  of  Win- 
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chell  agt.  ffic/r.v,  ut  supra.  And  although  it  was  a  much 
weaker  case  than  the  present,  yet  the  court  decided  the 
principle  laid  down  in  the  point. 

II.  The  payment  of  the  $200  in  the  fall  of  1858,  was  a 
payment  by  Potter  sufficient  to  renew  the  note. 

(1.)  It  is  not  material  from  whom  the  money  comes,  so 
long  as  it  is  actually  paid  by  one  having  an  interest  in  the 
payment,  and  for  whose  benefit  the  payment  enures. 

(2.)  That  Potter  acted  not  merely  as  a  messenger,  but 
paid  it  as  one  having  an  interest,  is  manifest  from  the  fact 
that  he  did  not  pay  the  whole  amount  which  he  received. 

(3.)  The  money  was  sent  to  Judge  Munroe  by  Potter, 
and  was  indorsed  upon  the  note  as  a  general  payment.  It 
should  be  deemed  a  payment  by  him  and  a  renewal  of  the 
note. 

(4.)  Suppose  Judge  Munroe  had  applied  the  amount  upon 
another  debt  of  Thome's,  upon  which  Potter  was  not  a 
surety,  and  had  afterwards  obtained  Talcott's  assent  to  such 
application,  could  not  Potter  have  compelled  it  to  be  applied 
to  the  payment  of  this  debt  ? 

(5.)  By  the  payment  to  Potter,  the  surety,  and  his  pay- 
ment to  Judge  Munroe,  to  be  applied  on  this  note,  it  put  it 
out  of  the  power  of  either  the  Judge  or  Talcott  to  divert 
it  from  such  payment. 

(6.)  By  this  test  it  is  clear  that  Potter  was  something 
more  than  a  mere  messenger.  That  he  had  an  interest 
which  would  control  the  application  of  the  money,  and 
having  such  interest  the  law  will  impute  the  payment  to 
him  as  well  as  to  the  principal  in  the  demand. 

III.  The  judgment  should  therefore  be  affirmed. 

By  the  court,  MORGAN,  Justice.  I  told  the  jury  in  this 
case,  that  there  was  no  question  of  fact  for  them  to  decide, 
but  that  the  payments  and  indorsements  on  the  note  under 
the  circumstances,  were  sufficient  to  take  the  case  out  of 
the  statute  of  limitations  as  to  Potter. 
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The  counsel  for  the  appellant  desired  me  to  submit  to 
the  jury  the  question  whether  the  last  payment  of  interest 
•was  by  Potter  on  his  own  account,  or  as  the  agent  of 
Thome. 

This  I  declined.  The  case  as  settled,  leaves  it  in  some 
doubt  whether  I  did  not  direct  a  verdict  upon  the  sole 
ground  of  the  last  payment,  and  not  generally  upon  the 
facts  of  the  case  as  to  the  payments  in  question. 

It  must  be  admitted  that  the  payment  of  interest  which 
preceded  the  last  payment,  was  made  at  the  request  of  Pot- 
ter, and  that  within  the  principles  of  the  case  of  Winchell 
agt.  Hicks,  (18  JV*.  Y.  R.,  558,)  this  circumstance  was  suffi- 
cient to  keep  the  note  alive  as  to  him,  without  regard  to 
the  last  payment.  It  does  not  appear  from  the  statement 
of  the  case,  what  disposition  was  made  with  the  evidence 
in  regard  to  this  payment  of  1857.  Some  question  was 
stated  in  regard  to  the  last  payment,  and  that  appears  in 
the  exceptions.  There  was  no  dispute  as  to  the  fact  that 
Potter  requested  Thome  to  pay  the  interest  in  1857.  If 
the  decision  had  been  put  distinctly  upon  the  payment  of 
1857,  there  would  be  no  doubt  of  its  correctness. 

It  is  now  said  that  the  decision  is  right  on  the  whole 
case,  but  cannot  be  sustained  on  the  ground  on  which  it 
was  placed  at  the  circuit.  If  this  position  is  sound,  then 
it  may  be  said  with  great  propriety,  that  it  is  safer  to  give 
a  decision  without  reasons,  than  to  undertake  to  assign 
them.  It  would  certainly  be  unsafe  to  trust  the  appellant's 
counsel  to  assign  them,  if  a  new  trial  is  to  be  granted  in 
those  cases  where  the  decision  is  right,  but  the  reason  sta- 
ted is  not  the  true  one  on  which  it  should  have  been  based. 

It  is  the  business  of  the  party  who  takes  exceptions,  to 
show  that  the  decision  is  wrong.  It  is  not  enough  that  he 
succeeds  in  mystifying  it,  by  adopting  language  which  sub- 
jects the  judge  to  the  suspicion  that  he  did  not  understand 
the  safest  ground  on  which  to  place  it.  It  is  enough  that 
the  decision  is  right  upon  the  undisputed  facts  of  the  case, 
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whether  the  reason  given  is  true  or  false.  A  new  trial  in 
such  a  case  would  do  no  good  ;  but  on  the  contrary  would 
subject  the  parties  to  an  expensive  litigation  to  correct  a 
theoretical  error,  Avhich  was  not  at  all  important  to  a  cor- 
rect decision  of  the  question  involved. 

It  would  be  sufficient,  however,  to  induce  this  court  to 
grant  a  new  trial,  if  the  case  showed  that  the  defendant 
had  any  way  by  which  he  could  have  avoided  the  result,  if 
the  true  ground  of  the  decision  had  been  mentioned  by  the 
judge. 

But  here  the  evidence  was  closed,  and  it  would  be  the 
merest  speculation  to  suppose,  that  the  circumstance  of  the 
payment  of  interest  in  1857,  could  have  been  altered  at 
that  stage  of  the  trial.  It  is  not  even  suggested  on  the 
argument  that  there  was  any  way  to  obviate  the  effect  of 
that  payment. 

It  will  be  observed,  also,  that  the  judge  is  made  to  say  in 
his  decision  at  the  circuit,  that  the  payment  and  indorse- 
ment upon  the  note  under  the  circumstances,  was  sufficient 
to  take  the  case  out  of  the  statute  of  limitations. 

By  a  liberal  interpretation  of  the  language  of  the  charge, 
this  is  referred  to  the  last  payment  instead  of  the  payment 
of  1857. 

I  have  my  doubts  whether  this  liberality  is  to  be  indul- 
ged in,  for  the  sake  of  helping  out  the  appellant's  excep- 
tions. It  is  to  be  assumed  that  the  charge  of  the  judge 
is  right,  except  in  the  matters  complained  of.  If  he  spoke 
of  the  last  payment  instead  of  the  payment  of  1857,  it  is  to 
be  assumed  that  he  instructed  the  jury  correctly  as  to  the 
payment  of  1857  ;  or  will  it  be  assumed  that  the  judge 
ignored  the  evidence  as  to  the  payment  of  1857  ?  that  he 
disregarded  it  ?  and  that  for  the  purposes  of  this  motion 
it  is  out  of  the  case  ?  I  think  not.  It  should  appear  affirm- 
atively by  the  exceptions  that  the  appellant  has  been 
wrongfully  beaten  in  this  suit ;  and  the  counsel  should,  in 
drawing  them  up,  point  out  the  error,  so  that  this  court 
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can  see  that  the  decision  is  wrong  upon  the  whole  case,  not 
merely  upon  an  isolated  question  which  it  was  not  even 
necessary  to  consider  in  order  to  come  to  a  correct  result. 

In  my  opinion,  we  are  in  danger  of  going  too  far  in 
granting  new  trials,  for  merely  technical  errors,  when  it  is 
evident  the  decision  is  right,  notwithstanding  the  errors 
complained  of. 

It  is  enough,  in  my  opinion,  that  the  decision  is  right, 
however  erroneous  were  the  views  of  the  judge  who  pro- 
nounced it.  If  this  decision  is  right  upon  the  undisputed 
facts,  as  to  the  payment  of  interest  on  the  note,  in  1857,  it 
should  stand,  although  the  judge  erroneously  put  it  upon 
the  ground  of  the  payment  of  1858. 

But  as  it  is  not  stated  in  the  exceptions  that  the  judge 
put  the  decision  solely  upon  the  payment  of  1858,  I  think 
it  is  not  to  be  assumed. 

And  as  nothing  is  said  as  to  the  payment  of  1857,  in  the 
exceptions,  the  presumption  rather  is,  that  the  judge  held 
correctly  as  to  the  effect  of  that  payment.  The  exceptions 
are  not  suffered  to  state  what  is  held  correctly,  but  only 
such  points  as  the  appellant  desires  to  controvert.  If  he 
controverts  a  point  not  necessary  to  a  correct  decision  of 
the  cause,  he  ought  to  take  nothing  by  his  exceptions. 

If  the  court,  however,  should  come  to  the  conclusion  that 
the  decision  is  based  solely  upon  the  payment  of  interest 
on  the  note,  in  1858,  and  that  if  it  had  been  placed  upon 
the  payment  of  1857,  the  defendant's  counsel  might  have 
overcome  the  effect  of  the  evidence,  then  I  think  we  are 
required  to  look  into  the  facts  as  to  the  payment  of  1858, 
and  Potter's  admitted  connection  with  it ;  and  if  we  could 
see  that  the  jury  could  fairly  give  it  such  an  interpretation 
as  would  relieve  Potter  from  liability,  that  a  new  trial  ought 
to  be  granted. 

The  instruction  asked  for  was,  that  if  Potter  was  the 
agent  of  Thome's  assignee  in  making  this  last  payment,  he 


58  NEW  YORK  PRACTICE  REPORTS. 

Munroe  agt.  Potter. 

did  not  thereby  make  himself  responsible  for  its  legal  effect 
upon  the  parties  who  furnished  the  funds. 

The  proposition  is,  that  one  joint  maker  of  a  note  may 
become  the  agent  of  the  other  in  making  a  payment,  with- 
out personal  liability  as  to  himself.  If  he  does  it  as  agent  of 
the  other  joint  maker,  he  does  not,  it  is  said,  do  it  himself. 
It  is  admitted  that  he  has  an  interest  in  the  payment.  If 
the  note  is  not  outlawed,  the  payment  results  to  the  benefit 
of  both  parties.  At  the  time  this  last  payment  was  made, 
Potter  was  still  liable  on  the  note,  and  he  had,  therefore, 
an  agency  coupled  with  an  interest.  His  interest  was  a 
stronger  legal  motive  for  his  action  than  his  responsibility 
as  a  mere  agent.  He  participated  in  the  act  of  payment, 
where  he  had  an  interest  sufficiently  strong  to  account  for 
his  conduct,  without  clothing  him  with  a  naked  agency ; 
but  he  now  says  that  he  did  not  participate  in  the  act  of 
payment,  except  as  a  mere  naked  agent  of  the  other  joint 
maker.  Certainly  he  did  nothing  at  the  time  to  repudiate 
his  connection  with  the  matter,  or  avoid  the  effect  of  tho 
payment  in  question.  He  knew  that  the  principal  was 
about  to  make  a  payment  on  the  note  which  would  benefit 
him  and  revive  it  as  against  both  parties,  if  they  both  par- 
ticipated in  it.  Potter  now  says,  "  I  did  not  participate  in 
it,  because  I  had  no  interest  in  it,  but  as  a  mere  agent  or 
messenger  of  the  other  party.  If  the  note  does  not  outlaw 
as  to  me  before  suit,  I  get  the  benefit  of  it ;  if  it  does,  I 
repudiate  the  payment,  and  claim  the  benefit  of  the  statute 
of  limitations." 

To  my  mind,  there  is  something  inconsistent  in  the  two 
characters.  Men  are  supposed  to  consult  their  interests, 
and  when  it  is  for  the  pecuniary  interest  of  a  man  that  the 
payment  should  be  made  by  the  principal  debtor,  and  he 
consents  to  take  the  money  and  see  to  its  application,  the 
law  will  not  allow  him  to  assume  that  he  did  the  act  gra- 
tuitously, and  not  in  obedience  to  his  pecuniary  interest. 
He  cannot,  in  my  opinion,  afterwards  call  it  a  mere  gratui- 
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tons  act,  without  expectation  of  benefit  to  himself,  because 
it  happens  in  the  course  of  time  that  it  will  turn  out  to  his 
advantage  to  give  it  that  construction. 

The  law  implies  a  new  promise  to  pay  a  debt,  barred  by 
the  statute  of  limitations,  from  a  bare  acknowledgment  of  a 
subsisting  obligation.  That  acknowledgment  is  sufficiently 
evidenced  by  the  payment  and  endorsement  of  interest 
on  the  obligation.  If  the  surety  requests  the  principal  to 
make  a  payment  of  the  interest  on  the  obligation,  and  it  is 
accordingly  made  and  endorsed,  the  act  is  regarded  as  the 
acknowledgment  of  both  parties.  (18  JV*.  F.  R.,  558.) 
Formerly  the  law  imputed  the  act  of  payment  by  one 
joint  obligor  as  the  act  of  both  parties,  on  the  ground  of  a 
supposed  agency  between  them.  It  is  now  held  that  no 
such  agency  exists  ;  (see  cases  cited  by  Judge  ALLEN  in  Win- 
c/iell  agt.  Hicks,  above ;)  and  it  simply  follows,  that  one 
joint  maker  cannot  bind  the  other  by  such  an  acknowledg- 
ment without  his  consent.  But  it  has  not  been  held  that 
the  other  joint  maker  is  not  bound,  when  he  knows  of,  and 
assents  to,  the  payment.  If  he  requests  it,  he  is  bound,  as 
was  decided  in  the  case  above  cited  ;  and  I  think  it  follows 
that  he  is  equally  bound,  if  he  knows  of  it  at  the  time,  and 
does  any  act  whatever  to  facilitate  it. 

In  this  case,  the  act  was  done  for  the  benefit  of  Potter, 
as  well  as  the  principal ;  for  the  note  was  not  then  barred 
by  the  statute.  Potter  knew  of  it,  took  the  money  to  the 
holder  of  the  note,  and  had  it  properly  indorsed  as  so  much 
paid  by  the  principal,  whose  duty  it  was  to  make  the  pay- 
ment. Grant  that  he  was  an  agent ;  that  does  not  relieve 
him  from  the  knowledge  and  approval  of  an  act  done  by 
the  principal  for  his  benefit. 

He  was  an  agent,  and  more  too.  He  had  an  interest,  and 
was  competent,  although  acting  as  an  agent,  to  approve 
and  ratify  the  act  in  question,  as  having  been  done  for  his 
benefit  as  well  as  that  of  the  principal. 

In  my  opinion,  therefore,  he  was  bound  by  the  acknow- 
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ledgment  which  the  act  indicated,  and  which  he  partici- 
pated in  and  approved  of  at  the  time  it  was  done.  As  the 
act  was  done  for  his  benefit,  it  will  be  assumed  that  he 
approved  of  it. 

For  these  reasons,  I  think  a  new  trial  should  be  denied, 
even  if  the  court  come  to  the  conclusion  that  the  decision 
must  rest  upon  the  effect  of  the  evidence  of  the  payment  of 
1858. 

Justices  BACON,  ALLEN  and  MULLIN  concurred  in  the 
result,  on  the  ground  first  discussed  in  this  opinion. 

Judgment  affirmed,  and  new  trial  denied. 
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Where,  in  an  action  for  the  recovery  of  money,  the  answer,  after  putting  at  issue 
the  material  allegations  of  the  complaint,  sets  forth  by  way  of  defence  several 
causes  of  action  as  counter-claims,  and  the  counter-claims  are  demurred  to,  and 
on  argument  of  the  demurrers,  judgment  is  ordered  for  the  plaintiff  on  the  demur- 
rers, "  with  costs,"  but  with  liberty  to  amend  the  answer  on  payment  of  costs  of 
the  demurrers,  and  the  defendant  omits  to  amend  the  answer,  the  costs  of  the 
demurrers  cannot  be  collected  by  &  precept  under  the  act  of  1840,  (chap.  386, 
§  15,  p.  333,)  and  the  act  of  1847,  (chap.  390,  p.  491,)  the  issues  of  fact  being 
untried.  . 

Such  costs  are  not  interlocutory  costs,  nor  the  costs  of  a  special  motion,  within  the 
meaning  of  these  statutes. 

They  are  the  costs  of  the  trial  of  an  issue  of  law,  and  if  recoverable,  can  only  be 
collected  by  execution  on  the  final  judgment  that  may  be  entered  in  the  action. 

At  Special  Term,  September  27,  1861. 

Before  BOSWORTH,  Ch.  Justice. 

THE  defendants  move  to  set  aside  a  precept  issued  by 
the  plaintiffs  to  collect  costs  of  proceedings  upon  demur- 
rers interposed  by  them  to  parts  of  defendants'  answer. 

This  suit  is  upon  a  policy  of  insurance  on  merchandize, 
issued  by  the  defendants.  The  defendants  set  up  in  the 
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first  three  heads  of  their  answer,  various  matters  of  defence; 
and  then  in  the  fourth,  fifth  and  sixth  heads  of  the  ans- 
wer set  forth  by  way  of  separate  counter-claims,  three  sev- 
eral promissory  notes  made  by  the  plaintiffs  and  held  by 
the  defendants.  The  plaintiffs  demurred  to  said  fourth, 
fifth  and  sixth  defences.  The  demurrers  were  argued  at 
special  term,  and  by  the  decision  made  thereon,  dated  May 
14,  1861,  "  It  is  ordered  that  the  plaintiffs  have  judgment 
against  said  defendants  on  each  and  all  of  said  demurrers, 
with  costs,  with  liberty  to  the  defendants  to  amend  their 
answer  within  twenty  days  from  the  date  of  this  order,  on 
payment  of  the  costs  of  the  demurrers,  which  are  hereby 
fixed  at  thirty-seven  dollars  and  ten  cents." 

The  defendants  did  not  amend  their  answer.  After  the 
twenty  days  given  to  amend  had  expired,  the  plaintiffs' 
attorney  demanded  of  the  defendants'  attorney  the  $37.10 
costs,  which  the  latter  declined  to  pay,  saying  the  defend- 
ants had  concluded  not  to  amend  their  answer. 

The  plaintiffs'  attorney  thereupon  issued  process  in  the 
nature  of  a  fieri  facias  (here  called  a  precept,)  to  collect 
such  costs.  It  has  been  levied  on  defendants'  property. 

The  issues  of  fact  raised  by  the  first,  second  and  third 
heads  of  defendants'  answer,  have  not  been  tried. 

The  defendants  now  move  to  set  aside  said  precept. 

H.  Pi  FESSENDEN,  for  defendants, 
FRANCIS  H.  DYKERS,  for  plaintiff's. 

Bos  WORTH,  Ch.  Justice.  The  authority  to  issue  the  pre- 
cept in  this  case,  must  be  found  in  the  Laws  of  1840,  (ch. 
386,  §  15,  p.  333,)  and  the  Laws  of  1847,  (ch.  390,  p.  491,) 
or  else  it  must  be  set  aside  as  unauthorized  and  illegal. 
No  other  statute  is  cited  as  conferring  authority  to  issue  it. 

Section  15  of  chap.  386  of  the  Laws  of  1840,  enacts  that 
"  all  orders  awarding  costs  upon  granting  or  denying  spe- 
cial motions,  shall  specify  the  amount  of  such  costs ;  and 
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where  the  order  for  the  payment  of  costs,  or  any  sum  of 
money  upon  special  motion,  is  not  conditional,  a  precept  to 
enforce  payment  of  such  costs,  or  sum  of  money,  may  be 
issued  without  any  demand,  or  application  to  the  court." 

Chap.  390  of  the  Laws  of  1847  enacts  (§  2)  that  "  no 
person  shall  be  imprisoned  for  the  non-payment  of  interlo- 
cutory costs,"  except  in  certain  special  cases  enumerated  in 
that  section. 

§  3.  "  Process  in  the  nature  of  a  fieri  facias  against  per- 
sonal property,  may  be  issued  for  the  collection  of  such 
costs  founded  on  such  order  of  court." 

Interlocutory  (in  law)  means  that  which  decides  not  the 
cause,  but  only  settles  some  intervening  matter  relating  to 
the  cause.  The  matter  thus  settled  is  brought  before  the 
court  by  special  motion. 

A  judicial  examination  of  an  issue  of  law  is  a  trial.  (Code, 
§252.) 

Such  an  issue  must  be  noticed  for  trial  (id.,  §  256,)  and 
be  placed  on  the  calendar,  and  must  be  tried  by  the  court, 
(id.,  §  253,)  and  a  trial  fee  is  given  to  the  successful  party,  if 
he  succeeds  in  the  cause,  (id.,  §  307,  sub.  4,)  otherwise  not. 

The  decision  upon  the  demurrer,  when  liberty  to  amend 
is  not  given,  is  final.  And  if  liberty  be  given,  but  it  is  not 
acted  upon  within  the  prescribed  time,  the  decision  then 
becomes  absolute  and  final.  It  is  a  final  determination  of 
the  rights  of  the  parties,  as  to  the  cause  of  action  or  defence 
covered  by  the  demurrer.  It  is  quoad  hoc  a  judgment. 
(Id.,  §  245.) 

No  record  can  be  made  up  until  the  issues  of  fact  are 
disposed  of.  (Masters  agt.  Barnard,  6  How.,  113.)  And 
in  this  case,  if  the  defendants  should  obtain  a  verdict  on 
the  issues  of  fact,  the  plaintiffs  cannot  have  any  costs  of 
their  demurrers,  (id.)  Such  was  the  law  prior  to  the  Code. 
(2  R.  S.,  617,  §28,  [27.]) 

There  is  no  provision  in  the  Code,  authorizing  the  award 
of  costs  to  both  parties  on  the  final  disposition  of  an  action 
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for  the  recovery  of  money.  Either  the  plaintiff  or  the 
defendant  recovers  his  costs  of  the  action ;  but  only  one 
of  them  can  have  such  costs  ;  and  the  amount  of  such  costs 
is  fixed  by  the  Code,  and  is  not  a  subject  of  judicial  dis- 
cretion. 

This  motion  should  be  disposed  of  as  it  would  be,  if  the 
order  of  the  14th  of  May,  1861,  did  not  give  defendants 
liberty  to  amend  on  terms.  Those  terms  have  not  been 
complied  with,  and  that  part  of  the  order  has  become  inop- 
erative. Rejecting  that,  the  order  is,  that  "  the  plaintiffs 
have  judgment  on  each  and  all  of  said  demurrers,  with 
costs." 

Such  was  the  order  in  Wesley  agt.  Bennett,  (6  Mb.,  12,) 
except  that  the  order  in  the  latter  case  gave  $10  costs 
of  the  motion  ;  judgment  having  been  moved  for  under 
§  247  of  the  Code.  Yet  it  was  held  in  that  case  that  the 
$10  costs  could  not  be  collected  by  precept,  but  must  be 
included  in  the  judgment,  and  collected  by  execution  upon 
it.  That  demurrer  was  to  only  one  of  two  causes  of  action 
stated  in  the  complaint,  and  the  issues  of  fact  joined  upon 
the  allegations  constituting  the  other  cause  of  action  had  not 
been  tried.  (See,  also,  Wesley  agt.  Bennett,  5  Mb.  R.,  498.) 

In  that  case  as  in  this,  the  costs  sought  to  be  collected 
were  costs  of  a  proceeding  to  obtain  judgment  as  the  imme- 
diate and  only  decision  to  be  made  upon  it.  In  the  pre- 
sent case,  that  proceeding  was  not  a  motion,  but  a  trial ; 
and  the  costs  in  question  are  the  costs  of  that  trial ;  and 
the  order  in  which  that  proceeding  ended  is,  that  the  plain- 
tiffs \i&ve  judgment. 

The  added  words,  "  with  costs,"  only  import  that  it  is  to 
be  part  of  the  judgment  ordered,  that  the  plaintiffs  recover 
costs  of  the  demurrers.  This  should,  probably,  be  under- 
stood to  mean,  that  they  recover  costs  of  the  demurrer,  if 
entitled  to  the  costs  of  the  action ;  as  by  law  they  are  enti- 
tled to  them  only  in  that  contingency. 

But  if  construed  to  mean  that  the  order  awards  costs  of 
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demurrers,  even  though  the  defendants  should  succeed  on 
the  whole  record,  the  difficulty  still  remains,  that  they  are 
the  costs  of  certain  issues  only,  which,  on  a  trial  thereof, 
were  decided  in  favor  of  the  plaintiffs  ;  and  the  decision  is, 
that  the  plaintiifs  have  judgment  on  their  demurrers,  with 
the  costs  of  the  demurrers.  They  must  be  collected  like 
the  costs  of  any  trial  followed  by  judgment. 

Still,  I  think  it  should  be  held  that  no  costs  are  awarded, 
if  the  plaintiffs  do  not  recover  $50.  A  judgment  "  with 
costs"  is  a  judgment,  with  such  costs,  as  the  law  gives  in 
the  particular  case,  and  dependent  upon  the  contingencies 
to  which  the  law  subjects  them. 

If  these  views  are  correct,  it  was  irregular  to  issue  a 
precept. 

Drummond  agt.  Husson,  (1  Duer,  633,)  decides  nothing 
in  conflict  with  the  views  already  stated. 

Section  349  of  the  Code  treats  a  decision  sustaining  or 
overruling  a  demurrer,  as  an  order.  The  only  consequence 
of  this  statutory  law  is,  that  the  trial  of  an  issue  of  law 
may  result  in  a  decision  which  is  called  an  order;  an  appeal 
from  which  will  be  regarded  as  a  motion,  for  all  the  pur- 
poses of  the  costs  of  such  appeal. 

The  construction  given  to  §  349,  sub.  2  of  the  Code,  treats 
all  decisions  of  demurrers  as  orders,  when  they  give  leave 
to  amend,  so  long  as  the  time  to  amend  is  running. 

But  there  has  been  no  construction  given  to  it,  which 
converts  the  trial  of  an  issue  of  law  into  a  special  motion, 
or  takes  from  the  successful  party  the  trial  fee  given  by 
the  Code,  and  substitutes  for  it  the  costs  of  a  motion. 

The  remark  in  Drummond  agt.  Husson,  that  the  only 
effect  of  a  decision  of  a  demurrer  relating  to  only  a  part  of 
a  pleading,  "  is  to  strike  out  or  retain  that  part  of  the 
pleading  to  which  the  demurrer  applies,  leaving  the  other 
issues  undetermined,"  is  calculated  to  mislead,  if  it  favors 
the  idea  that  sustaining  a  demurrer  to  a  pleading  expunges 
such  pleading  from  the  record. 
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A  demurrer  to  a  pleading  for  insufficiency,  if  sustained, 
decides  that  it  does  not  contain  a  cause  of  action  or  a 
defence ;  but  the  pleading  remains  on  the  record.  Still, 
the  matter  of  it  does  not  enter  into  the  consideration  of  the 
court  in  the  subsequent  progress  of  the  cause,  prior  to 
judgment. 

If  overruled,  then  the  decision  establishes  the  sufficiency 
of  the  cause  of  action  or  defence,  and  the  demurrer  admits 
the  truth  of  the  facts  stated  in  the  pleading  demurred  to. 

These  costs,  in  my  opinion,  cannot  be  called  interlocu- 
tory costs,  with  any  more  propriety  than  the  costs  of  the 
trial  of  the  issues  of  fact.  If  a  complaint  contain  two  causes 
of  action,  and  only  two,  and  issues  of  fact  be  joined  as  to 
one  of  them,  and  a  demurrer  be  interposed  to  the  other  for 
insufficiency,  the  issue  of  fact  must  be  tried  by  a  jury,  and 
the  issue  of  law  by  the  court,  if  the  action  be  one  for  the 
recovery  of  money.  On  the  trial  of  the  issue  of  law,  judg- 
ment is  ordered  for  the  defendant  "  with  costs ;"  on  the 
trial  of  the  issue  of  fact,  the  plaintiff  recovers  over  $50, 
and  of  course  recovers  costs.  The  costs  of  the  trial  of  one 
issue  can  no  more  be  called  interlocutory,  than  the  costs  of 
the  trial  of  the  other  issue. 

If,  in  such  a  case,  the  defendant  will  recover  the  costs  of 
his  demurrer,  he  will  recover  them  as  the  costs  of  a  trial, 
which,  by  the  very  terms  of  the  decision  made,  are  to  con- 
stitute a  part  of  the  judgment  ordered  in  his  favor.  They 
are  the  final  costs  of  the  last  proceeding  had  to  determine 
the  issue  of  law,  and  are  neither  interlocutory  nor  the  costs 
of  a  special  motion. 

The  precept  must  be  set  aside  as  irregularly  issued. 


VOL.  XXII. 
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^  COURT  OF  APPEALS. 

SOLOMON  MILLER,  respondent  agt.  SILAS  A.  COOK,  appellant. 

A  guaranty  in  these  words,  "  For  value  received  I  hereby  guaranty  the  payment 
f  of  the  within  note,"  held  to  express  a  sufficient  consideration  to  sustain  the 

guaranty. 

ON  the  26th  of  February,  1857,  Markel  and  Schott  made 
their  promissory  note,  dated  that  day,  for  one  hundred  and 
seventy-five  dollars,  payable  to  one  Stephen  M.  Cook,  or 
bearer,  three  months  from  date,  with  interest.  On  the  16th 
day  of  March,  1857,  the  defendant,  then  being  the  bearer 
and  owner  of  this  note,  transferred  it  to  the  plaintiff  for 
value,  and  at  the  same  time  indorsed  on  the  back  of  the 
note  his  guaranty  in  the  words  and  figures  following,  viz. : 

"  For  value  received,  I  hereb}7  guaranty  the  payment  of 
the  within  note.  SILAS  A.  COOK. 

Waterloo,  March  16th,  1857." 

When  the  note  became  due  it  was  presented  to  the  makers 
for  payment,  which  was  demanded  and  refused,  and  the 
defendant  was  duly  notified  thereof. 

There  is  now  due  on  the  note  one  hundred  and  seventy- 
five  dollars  and  interest  from  date  of  note. 

The  defendant  demurred  to  the  complaint,  averring  that 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  supreme  court  at  special  term  sustained  the 
demurrer,  and  the  plaintiff  appealed  to  the  general  term  of 
that  court  in  the  seventh  district,  where  the  decision  of 
the  special  term  was  reversed.  The  defendant  failed  to 
answer,  and  judgment  was  perfected  May  23d,  1860,  for 
damages  and  costs  $278.77.  From  this  judgment  defend- 
ant appeals  to  this  court. 

J.  K.  RICHARDSON,  for  appellant. 
STERLING  G.  HADLEY,  for  respondent. 
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I.  This  guaranty  is   not  within  the   statute  of  frauds. 
(2  R.  S.,  135,  §2.) 

The  demurrer  admits  the  truth  of  the  complaint.  The 
defendant,  the  owner  of  the  note,  sold  it  to  the  plaintiff 
before  due,  with  his  own  guaranty  indorsed  thereon,  for 
value  received  of  the  plaintiff  at  the  time  of  the  transfer, 
and  the  case  stands  now  as  if  that  fact  had  been  proven  at 
the  trial  without  objection. 

This  was  a  new  and  distinct  consideration,  independent 
of  the  debt  of  the  makers  of  the  note,  and  moving  between 
these  parties,  to  the  new  promise  at  the  time,  and  was  not 
therefore  within  the  statute. 

"  The  defendant  does  not  undertake  as  a  surety  for  the 
makers,  but  on  his  own  account,  and  for  a  valuable  con- 
sideration which  has  its  root  in  a  transaction  entirely  dis- 
tinct from  the  liability  of  the  makers."  (Gold  agt.  Phil- 
lips, 10  John.,  412  ;  Farley  agt.  Cleveland,  4  Cowen,  432 ; 
Olmstead  agt.  Greenly,  18  John.,  12;  Johnson  agt.  Gilbert, 
4  Hill,  178  ;  Brown  agt.  Curtis,  2  Comst.,  225.) 

II.  This  guaranty  being  in  writing,  signed  by  the  party 
to  be  charged,  and  expressing  a  consideration,  is  not  void 
by  the  statute. 

Under  our  former  statute  on  this  subject  (which  was 
taken  from  the  English  statute,)  the  courts  here  and  in 
England  held  that  the  consideration,  as  well  as  the  promise 
must  be  in  writing,  although  that  statute  did  not  require 
the  consideration  to  be  expressed  in  the  guaranty,  as  ours 
now  does.  Yet  the  court  held  that  the  consideration  need 
not  be  set  forth  in  terms,  in  the  writing  ;  that  it  was  suffi- 
cient if  the  writing  contained  enough  to  show  the  conside- 
ration, or  it  could  be  collected  from  the  writing.  (JVeio- 
bury  agt.  Armstrong,  4  Car.  and  Payne,  59  ;  S.  C.,  6  Bing., 
201.) 

So  under  the  present  statute  we  insist,  that  if  the  guar- 
anty express  a  valuable  consideration,  or  if  the  court  can 
see  from  the  instrument  itself,  that  there  was  a  valuable 
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consideration  passing  at  the  time  between  the  parties,  the 
statute  is  satisfied  and  the  guaranty  is  not  void. 

III.  The  words  "for  value  received"  do  express  the  con- 
sideration.    It  is  too  narrow  and  illiberal  a  construction  of 
the  statute  to  say  that  the  guaranty  shall  express  the  iden- 
tical and  exact,  and  the  whole  consideration,  as  for  exam- 
ple, one  horse,  one  watch,  or  one  hundred  dollars  current 
coin,  &c. 

It  is  enough  that  the  contract  of  guaranty  does  express 
a  valuable  consideration. 

IV.  Public  policy  and  mercantile  transactions  demand  at 
this  day,  such  construction  of  this  statute,  as  not  to  render 
void  millions  of  dollars  of  securities  in  the  language  of  this 
guaranty,  which  have  been  taken  under  the  former  adjudi- 
cations of  the  supreme  court  and  intimations  of  this  court 
in  Brewster  agt.  Silence,  (4  Seld.,  207.) 

It  is  the  duty  of  the  court  to  sustain  such  contracts 
unless  clearly  within  the  statute,  under  a  liberal  construc- 
tion, and  the  court  has  often  enunciated  this  doctrine, 
under  the  statute,  in  their  endeavors  to  uphold  guaranties 
where  the  words  "  for  value  received"  were  not  expressed. 

V.  Again  we  insist  that  the  words  "for  value  received" 
do  express  the  consideration,  which  in  this  case  was  the 
amount  of  money  due  on  the  note  at  the  date  of  the  guar- 
anty. 

The  primary  meaning  of  the  word  value  is  worth — hence 
this  guaranty  legally  interpreted  is,  "  for  the  worth  of  this 
note  I  guaranty  the  same." 

What  was  the  worth  of  the  note  ?  The  legal  presump- 
tion is,  that  when  the  defendant  transferred  this  note  before 
due,  no  way  dishonored,  for  the  worth  of  it,  that  the  defend- 
ant received  of  the  plaintiff  therefor  the  amount  of  money 
then  due  thereon,  and  that  that  amount  was  the  value 
received  in  this  case  and  expressed  in  this  guaranty. 

This  is  a  full  and  entire  compliance  with  the  spirit  and 
letter  of  the  statute.  (See  Cooper  agt.  Dedrick,  22  Barb., 
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515  ;  Brewster  agt.  Silence,  4  Seld.,  207  ;  Douglas  agt.  How- 
land,  24  Wend.,  35  ;  Watson's  Ex's  agt.  McLaren,  19  Wend., 
557.) 

In  Brewster  agt.  Silence  the  learned  judge  giving  the 
opinion  (concurred  in  by  all  except  one,)  uses  this  lan- 
guage :  "  the  words  for  value  received  would  probably  have 
sufficed." 

DAVIES,  Justice.  This  action  is  founded  on  a  guaranty 
of  a  promissory  note,  made  by  William  R.  Markel  and 
Philip  S.  Schott,  payable  to  one  Stephen  M.  Cook,  or 
bearer.  Before  this  note  became  due,  the  defendant  being 
the  holder  thereof,  transferred  the  same  to  the  plaintiff, 
and  guarantied  the  payment  thereof  in  these  words  :  "  For 
value  received,  I  hereby  guaranty  the  payment  of  the 
within  note.  Waterloo,  March  16th,  1857.  Silas  A.  Cook." 
This  being  an  engagement  to  answer  for  the  debt  or  default 
of  a  third  person,  the  question  raised  is,  whether  the  agree- 
ment is  a  compliance  with  the  provisions  of  the  statute. 
They  are,  that  every  agreement  should  be  void,  unless  some 
note  or  memorandum  thereof,  expressing  the  consideration, 
be  in  writing  and  be  subscribed."  (2  R.  S.,  part  2,  ch. 
7,  tit.  2,  §  2.) 

Does  this  agreement  contain  an  expression  of  the  conside- 
ration ?  We  think  it  does.  The  statute  does  not  require 
the  expression  of  the  whole  consideration  in  the  agreement, 
but  the  expression  of  a  consideration.  It  would  not  be 
doubted,  if  the  agreement  had  stated  the  consideration  to 
be  one  dollar  paid,  it  would  have  been  sufficient,  although 
the  true  consideration  may  have  been  $175,  the  amount  of 
the  note.  A  valuable  consideration  must  be  expressed, 
although  the  true  and  actual  consideration  need  not  be. 
The  question  presented  in  this  case  was  incidentally  alluded 
to  in  Holmes  agt.  McLaren,  (19  Wend.,  527.)  That  was  an 
action  upon  the  guaranty  of  a  promissory  note  made  by  the 
defendant  Watson,  and  the  only  consideration  expressed  in 
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in  the  guaranty  was  contained  in  the  words  "  for  value 
received."  On  the  trial  at  the  circuit  the  defendant  moved 
for  a  non-suit,  upon  several  grounds,  and  among  others, 
that  the  guaranty  was  void  for  want  of  a  consideration 
expressed  ;  that  the  words  "  for  value  received"  do  not 
import  or  show  any  consideration ;  that  they  were  merely 
descriptive  of  the  note  referred  to.  The  motion  for  the 
non-suit  was  denied,  and  the  plaintiff  had  a  verdict.  Upon 
a  writ  of  error  to  the  supreme  court,  COWEN,  J.,  in  deliver- 
ing the  opinion  of  the  court,  says,  in  reference  to  this  point, 
upon  the  merits,  the  objection  that  no  consideration  is 
expressed  in  the  guaranty,  is  not  founded  on  fact.  The 
words  "  for  value  received"  are  a  sufficient  expression. 

The  same  point  was  expressly  passed  upon  by  the  supreme 
court,  in  Dovglass  agt.  Hubbard,  (24  Wend.,  35,)  the  court 
holding  that  the  words  "  for  value  received"  are  a  sufficient 
expression  of  the  consideration  within  the  meaning  of  the 
statute.  A  like  ruling  was  made  by  the  supreme  court  of 
the  eighth  judicial  district,  in  Cooper  agt.  Dederic/c,  22 
Barb.  R.,  516  ;  see  also,  Lapham  agt.  Burrett,  1  Vermont 
R.,  247  ;  Whitney  agt.  Stearns,  16  Maine  R.,  294. 

In  Brewster  agt.  Silence  (4  Seld.,  207,)  a  distinct  intima- 
tion was  given  by  the  learned  judge  who  delivered  the 
opinion  of  this  court,  that  the  words  "  for  value  received," 
if  contained  in  the  guaranty,  would  have  been  a  sufficient 
expression  of  the  consideration,  and  would  have  saved  it 
from  the  condemnation  it  received.  We  are  all  of  the 
opinion  in  this  court,  that  the  consideration  is  expressed  in 
the  guaranty,  and  that  the  words  "  for  value  received" 
adequately  and  sufficiently  express  it. 

The  judgment  appealed  from  must  be  affirmed,  with  costs. 


__ 
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V 

People  ex  rel.  Hasbrouck  agt.  Supervisors  of  New  York. 


SUPREME  COURT. 

T 

THE  PEOPLE  ex  rel.  J.  A.  H.  HASBROUCK,  respondent  agt. 

THE  BOARD  OF  SUPERVISORS  OF  THE  COUNTY  OF  NEW  YORK, 
appellants. 

The  want  of  funds  is  no  reason  why  a  board  of  supervisors  should  not  audit  an 
account. 

An  ordinance  passed  by  a  board  of  supervisors  making  a  requisition  upon  them 
previous  to  the  purchase  of  supplies  necessary — like  this :  "  No  payment  shall  be 
made  for  bills  incurred  by  any  court  or  county  officer  in  the  purchase  of  supplies, 
unless  a  requisition,  duly  specifying  the  several  items,  shall  have  been  made  to 
the  board  of  supervisors  previous  to  the  purchase,"  <fec.,  amounts  to  nothing 
against  the  provisions  of  the  statute  in  relation  to  county  charges  required  to  bo 
audited. 

New  York  General  Term,  October,  1861. 

CLERKE,  INGRAHAM  and  LEONARD,  Justices. 

THE  relator  in  this  case  obtained  an  order  that  the 
defendants  show  cause  why  a  mandamus  should  not  be 
issued  directing  them  to  forthwith  examine,  settle  and 
allow  certain  bills  for  stationery,  &c.,  alleged  to  have  been 
furnished  to  county  officers,  and  set  forth  in  the  relator's 
affidavit,  and  direct  payment  of  said  bills,  &c. 

Affidavits  were  read  in  opposition  to  the  motion  by  the 
appellants,  showing  that  no  requisition  had  been  made  upon 
the  board  of  supervisors  for  the  supplies  in  question,  as 
required  by  ordinance  ;  that  no  appropriation  had  been 
made  previous  to  incurring  the  alleged  expense ;  that  the 
supplies  were  ordered  by  clerks  who  had  no  authority  to 
order  the  same  ;  and  that  the  board  had  passed  upon  and 
rejected  the  claim  of  the  relator. 

The  court,  at  special  term,  granted  the  mandamus,  and 
ordered  the  board  to  audit  the  bills.  (Reported  fully  21 
How.  Pr.  R.,  322.)  From  this  order  the  board  now  appeal 
to  this  court.  The  main  ground  taken  in  opposition  is  that 
the  articles  or  supplies  alleged  in  the  relator's  affidavit  to 
have  been  furnished  to  the  officers  in  said  affidavit  referred 
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to,  were  (if  furnished  at  all)  illegally  furnished,  inasmuch 
as  no  requisition,  as  required  by  the  ordinance  of  the  res- 
pondents, had  been  made  upon  them  previous  to  the  pur- 
chase of  such  articles  or  supplies. 

WM.  FULLERTON,  for  plaintiff. 

I.  The  demands  of  the  relator  were  properly  presented 
to  the  board  of  supervisors,  and  it  was  their  duty  to  audit 
them. 

There  is  no  evidence  whatever  that  the  articles  compos- 
ing the  bill  were  furnished  the  clerks  in  their  individual 
capacity. 

II.  The  supervisors  possessed  no  authority  whatever  to 
prescribe  the  manner  in  which  bills  against  the  county 
should  be  contracted. 

The  Revised  Statutes  make  all  expenses  necessarily  incur- 
red by  any  county  officer,  in  executing  the  duties  of  his 
office,  in  cases  in  which  no  specific  compensation  therefor 
is  provided  by  law,  county  charges,  and  all  such  accounts 
are  to  be  audited  by  the  board  of  supervisors.  (3  JR.  S., 
$th  ed.,  p.  902.) 

III.  The  board  having  rejected  the  bills  on  untenable 
grounds  without  auditing  them,  can  be  compelled  by  man- 
damus to  discharge  their  duty  as  prescribed  by  statute. 

A.  R.  LAWRENCE,  JR.,  opposed. 

FIRST. — This  motion  is  for  a  mandamus  to  compel  the 
respondents  to  "  examine,  settle  and  allow"  the  bills  of 
account  referred  to  in  the  affidavit  of  the  relator,  and  to 
direct  the  payment  of  the  said  bills,  <fec. 

(a.)  In  order  to  entitle  a  party  to  a  writ  of  mandamus, 
it  must  be  shown  beyond  dispute  that  he  has  a  clear  legal 
right  to  demand  what  is  asked  for  in  his  writ.  (People 
agt.  Supervisors  Chenango,  1  Kern.,  563  ;  People  agt.  Super- 
visors Greene  Co.,  12  Barb.,  217;  People  agt.  Canal  Board, 
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13  Barb.,  441,  and  cases  cited;  Crary  on  Special  Proceed- 
ings, 272.) 

(b.)  The  writ  never  issues  in  cases  of  doubtful  right. 
(Crary  on  Special  Proceedings,  272.) 

SECOND. — The  relator  in  this  case  has  no  legal  right  to 
demand  what  is  asked  for  in  his  order,  for  these  reasons  : 

I.  The  articles  or  supplies  alleged  in  the  relator's  affi- 
davit to  have  been  furnished  to  the  officers  in  said  affidavit 
referred  to,  were  (if  furnished  at  all)  illegally  furnished, 
inasmuch  as  no  requisition,  as  required  by  the  ordinance 
of  the  respondents,  had  been  made  upon  them  previous  to 
the  purchase  of  such  articles  or  supplies. 

II.  The  appellants  were  fully  authorized  to  pass  such 
ordinance  under  the  general  powers  vested  in  them  by  the 
act  of  April  16th,  1857,  entitled  "An  act  relating  to  the 
board  of  supervisors  of  the  county  of  New  York."     (See 
Laws  of  1857,  vol.  2,  p.  285 — sec.  5,  particularly.) 

The  5th  section  of  the  act  of  1857  expressly  provides 
that  no  expense  shall  be  incurred,  whether  it  shall  have 
been  ordered  by  the  board  or  not,  unless  an  appropriation 
then  in  the  treasury  sufficient  to  cover  such  expense  shall 
have  been  previously  made. 

The  appellants  contend  that  this  provision  gave  to  them 
the  right  to  take  any  step  or  pass  any  ordinance  which 
might  enable  them  to  know  or  ascertain  what  appropria- 
tions would  be  required  for  particular  purposes. 

Any  other  construction  would  render  the  provision  in 
question  nugatory,  and  county  officers  would  be  at  liberty 
to  expend  the  county  moneys  and  contract  debts  against 
the  county  to  any  extent  they  might  desire. 

The  learned  justice  who  delivered  the  opinion  at  the  spe- 
cial term,  seems  to  have  overlooked  the  last  portion  of  the 
section  in  question,  as  he  says  that  the  5th  section  simply 
"  prohibits  the  payment  of  money  unless  an  appropriation 
had  been  previously  made  for  the  purpose." 

The  section  goes  further  than  that,  and  prohibits  the 
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incurring  of  expense  without  a  previous  appropriation,  the 
legislature  clearly  intending  to  enable  the  supervisors  at  all 
times  to  know  and  control  the  expenditures  of  the  county 
moneys  by  county  officers. 

III.  The  officers  of  the  county  of  New  York  had  no  power 
to  contract  any  bills  in  the  name  of  the  county,  except  in 
the  manner  specified  in  said  ordinance. 

They  were  bound  to  take  notice  of  the  ordinance,  and.  if 
not,  they  had  actual  notice  of  its  passage. 

And  the  relator  himself  had  notice  of  the  passage  of  the 
ordinance  referred  to  in  Blunt's  affidavit,  and  that  no  arti- 
cles would  be  paid  for  unless  a  requisition  had  previously 
been  made  therefor  upon  the  board  of  supervisors. 

IV.  The  bills  are  not  therefore  legal   county  charges, 
and,  if  not  such,  the  relator  has  no  right  to  demand  that 
the  appellants  shall  "  audit,  examine  or  allow  the  same." 

THIRD. — Again  :  the  relator  has  no  legal  right  to  demand 
what  is  asked  for  in  his  affidavit,  because  the  bills  in  ques- 
tion were  not  only  contracted  in  violation  of  the  ordinance 
referred  to  in  Blunt's  affidavit,  but  also  in  direct  violation 
of  the  5th  section  of  the  act  of  April  16,  1857,  aforesaid. 

(a.)  That  section,  in  full,  is  as  follows  : 

"  §  5.  No  money  shall  be  drawn  from  the  treasury  except 
the  same  shall  have  been  previously  appropriated  to  the 
purpose  for  which  it  is  drawn,  and  no  expense  shall  bo 
incurred,  whether  it  shall  have  been  ordered  by  the  board 
or  not,  unless  an  appropriation  of  moneys  then  in  the  trea- 
sury sufficient  to  cover  such  expense  shall  have  been  pre- 
viously made." 

(b.)  Now,  to  entitle  the  relator  to  have  the  bills  set  forth 
in  his  affidavit  audited  or  paid,  it  is  incumbent  on  him  to 
show  affirmatively  that  there  was  an  appropriation  in  the 
treasury  of  the  county  of  New  York  sufficient  to  cover  the 
expense  of  his  bills,  and  which  appropriation  had  been  made 
previously  to  the  incurring  of  the  expense.  If  no  such 
appropriation  existed,  the  expense  was  not  legally  incur- 
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red,  and  if  not  legally  incurred,  it  was  not  a  county  charge, 
and  if  not  a  county  charge,  the  appellants  were  under  no 
obligation  to  audit  or  settle  or  allow  the  same. 

The  learned  justice  at  the  special  term  errs  in  deciding 
that  it  is  only  Avhen  the  relator  comes  to  ask  for  payment  of 
his  bill  that  this  objection  can  be  insisted  on.  As  has  been 
said  under  the  second  point,  this  section  does  not  alone 
refer  to  the  payment  of  money,  but  to  the  incurring  of 
expense  which  precedes  payment,  and  if  the  appellants  see 
that  a  claim  is  illegal,  for  want  of  an  appropriation  at  the 
time  the  expense  was  incurred,  the  court  will  not  compel 
them  to  audit  the  illegal  bill  in  order  that  the  comptroller 
may  subsequently  object  to  its  legality. 

(c.)  The  relator  not  only  fails  to  show  affirmatively  that 
there  was  an  appropriation,  but  it  expressly  appears  from 
Mr.  Blunt's  affidavit  that  no  such  appropriation  existed,  or 
had  been  made  at  the  time  the  alleged  expense  was  incurred. 

The  design  of  this  section  of  the  act  of  1857,  and  of  the 
ordinance  aforesaid,  was  to  enable  the  supervisors  as  the 
guardians  of  the  money  of  the  county,  to  know  exactly 
what  expenses  would  have  to  be  incurred,  and  to  make 
appropriations  to  meet  them. 

If  the  relator  could  get  a  mandamus  in  a  case  where 
these  provisions  had  both  been  violated,  the  object  of  the 
law  and  the  ordinance  would  be  entirely  defeated. 

FOURTH. — Again  :  the  relator  is  not  entitled  to  demand 
•what  he  asks  for,  because  it  appears  from  his  affidavit, 
attached  to  his  bills,  that  the  articles  therein  mentioned 
were  furnished  at  the  request  of  the  "  clerks  of  the  several 
offices  therein  mentioned,"  <fec. 

The  ordinance  in  question  contemplates  a  requisition 
signed  by  the  county  officer  for  whose  office  the  articles 
required  are  intended  ;  no  authority  is  vested  in  his  subor- 
dinates to  make  such  requisitions. 

FIFTH. — But  the  conclusive  answer  to  the  relator's  motion 
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is,  that  the  bills  referred  to  in  his  affidavit  have  already 
been  examined  and  rejected  by  the  appellants. 

(a.)  If  the  bills  of  the  relator  have  any  legal  existence 
whatever,  they  are  county  charges,  and  as  such,  subject  to 
the  determination  of  the  board  of  supervisors. 

(b.)  It  was  held  by  the  superior  court  of  this  city,  in  the 
case  of  Brady  agt.  The  Supervisors  of  New  York,  (2  Sand., 
460,)  that  "  the  statute  virtually  makes  this  body  (the  board 
of  supervisors)  a  board  of  arbitration,  to  which  all  parties 
having  claims  against  their  respective  counties  must  submit 
such  claims  for  examination,  audit  and  allowance,  and  it 
allows  no  appeal  from  their  decision."  (2  Sand.,  471-2.) 

This  decision  was  affirmed  by  the  court  of  appeals,  (6 
Seld.,  260,)  the  court  adopting  the  reasoning  of  the  supe- 
rior court. 

(c.)  The  power  given  to  the  supervisors  of  a  county  to 
examine,  settle  and  allow  all  accounts  chargeable  against  a 
county,  involves  the  right  to  reject,  if  sufficient  reasons  in 
the  opinion  of  the  supervisors  are  not  presented  for  the  allow- 
ance. (The  People  agt.  Supervisors  of  Dutchess,  9  Wend., 
508  ;  and  see  1  R.  S.,  p.  855,  §  38,  5th  ed.) 

Now  it  appears,  from  Mr.  Blunt's  affidavit,  that  the  bills 
presented  by  the  relator  have  been  duly  examined,  both  by 
the  supervisors  and  their  committee  on  printing  and  sta- 
tionery, and  that  in  the  opinion  of  the  said  board  of  super- 
visors, sufficient  reason  existed  for  rejecting  the  relator's 
claim. 

(d.)  This  case,  then,  presents  just  this  state  of  facts : 
The  relator,  claiming  to  have  an  account  against  the  county 
of  New  York,  has  presented  his  claims  to  the  board  of 
supervisors,  the  tribunal  constituted  by  law  to  pass  upon 
such  claims,  and  authorized  to  exercise  their  discretion  in 
rejecting  or  allowing  the  claims ;  that  the  board  has,  in 
the  exercise  of  such  discretion,  rejected  the  claim,  sufficient 
reasons  for  so  doing  in  their  opinion  existing. 
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As  the  law  allows  no  appeal  from  the  decision  of  the 
supervisors,  and  will  not  control  them  in  the  exercise  of 
their  discretion,  the  relator  must  therefore  fail.  (Brady 
agt.  Supervisors,  2  Sand.,  471-2;  same  case,  Q  Seld.,  260; 
People  agt.  Supervisors  of  Dutchess,  9  Wend.,  508  ;  People 
agt.  Supervisors  of  Livingston,  26  Barb.,  118  ;  People  agt. 
Supervisors  of  Fulton,  14  Barb.,  59  ;  People  agt.  Supervi- 
sors of  West  Chester,  12  Barb.,  446  ;  Supervisors  of  Onondaga 
agt.  Briggs,  2  Denio,  26.) 

SIXTH. — This  is  not  a  case  in  which  the  supervisors  have 
refused  to  exercise  their  discretion,  in  which  case,  although 
the  court  will  not  interfere  to  control  the  discretion  of  the 
board,  they  will  issue  a  writ  to  compel  the  board  to  act. 

SEVENTH. — The  suggestions  which  are  made  in  the  deci- 
sion rendered  at  the  special  term,  in  reference  to  the  delay 
which  might  result  from  an  adherence  by  county  officers  to 
the  ordinance  passed  by  the  appellants,  it  is  respectfully 
submitted,  should  have  no  bearing  upon  the  case. 

The  question  before  the  court  is  one  of  power.  If  the 
appellants  possess  the  power  to  pass  the  ordinance  referred 
to,  no  inconvenience  which  may  flow  from  its  observance 
can  be  an  excuse  for  its  violation. 

The  appellants  conceive  that  they  possess  the  power  ; 
that  it  is  conferred  upon  them  by  the  act  of  1857  ;  and 
having  passed  the  ordinance  in  entire  good  faith,  and  from 
a  desire  to  promote  an  economical  distribution  of  the  public 
funds,  they  have  deemed  it  their  duty  to  resist  this  attempt 
to  evade  its  powers. 

EIGHTH. — The  order  at  the  special  term  should  be  rever- 
sed, with  costs. 

By  the  court,  LEONARD,  Justice.  The  ordinance  referred 
to  cannot  operate  against  the  provisions  of  the  statute  in 
relation  to  county  charges. 

Where  funds  are  not  in  the  county  treasury  to  meet 
expenses  necessarily  incurred  by  a  county  officer,  they  must 
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be  provided  for,  after  having  been  audited  and  allowed,  in 
the  next  tax  levy. 

The  want  of  funds  is  no  reason  why  the  board  should  not 
audit  such  an  account,  though  it  might  necessarily  delay 
the  payment. 

The  order  appealed  from  is  affirmed,  with  ten  dollars 
costs. 


UNITED  STATES  DISTRICT  COURT. 

STEPHEN  ABBEY  and  others  agt.  THE  STEAMBOAT  ROBERT  L. 
STEVENS,  <fec. 

A  tug  which  tows  vessels  for  hire  is  not  to  be  regarded  subject  to  the  liabilities  of 
a  common  carrier  or  insurer. 

Where  a  tug  on  the  Hudson  river,  having  charge  of  a  tow  consisting  of  several  ves- 
sels, has  "at  night  let  off  one  of  her  tow  near  a  public  dock,  and  after  doing  so  the 
officers  of  the  tug  hail  to  those  on  the  other  vessels  in  tow  to  know  their  situation, 
and  they  respond  "  all  right,  go  ahead ;"  if  the  tug  does  so  in  the  usual  manner, 
bearing  herself  diligently  off  into  the  river,  and  getting  the  whole  body  of  the  tow 
gradually  under  motion,  and  in  doing  this  one  of  the  stern  tier  of  boats,  as  it  was 
dragged  along  in  face  of  the  dock,  either  because  its  distance  off  the  shore  had 
been  misapprehended  by  the  persons  conducting  them,  when  the  order  was  passed 
for  the  tug  to  proceed,  or  that  sufficient  alacrity  or  skill  was  not  exercised  in  con- 
trolling their  course,  or  in  some  other  way,  and  thereby  the  barge  was  broken  by 
the  occurrence,  so  that  she  was  shortly  after  found  leaking,  and  in  consequence 
of  the  injury  filled  with  water  and  sunk,  the  tug  is  not  legally  responsible  for 
that  loss. 

It  is  the  duty  of  the  tug  to  stop  on  notice  of  the  distress  of  the  barge,  and  ascertain 
its  actual  condition,  and  apply  all  means  in  their  power  for  her  rescue  or  relief. 

In  a  case  for  damages  for  breach  of  towage  contract  on  the  Hudson  river,  whereby 
a  barge  was  lost,  between  parties  residents  of  the  state  of  New  York,  the  admi- 
ralty have  not  jurisdiction. 

Where  a  point  is  reserved  for  further  argument  and  consideration  after  a  trial  and 
decree  in  the  case,  it  must  be  upon  the  pleadings  and  proofs  as  they  stood  on  the 
original  hearing. 

Where  a  libel  is  dismissed  for  want  of  jurisdiction,  no  costs  are  allowable  in  the 
final  decree  to  the  successful  party. 

The  want  of  jurisdiction  presents  a  total  want  of  power  to  give  costs. 

JVeiw  York,  September,  1861. 

THE  libellants  were  owners  of  the  barge  Norway  em- 
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ployed  in  freighting  coal  upon  the  Hudson  river.  The 
steamboat  was  used  as  a  tug  in  towing  freighting  vessels 
for  hire  up  and  down  the  river,  between  Port  Ewen  at  the 
mouth  of  Rondout  creek  and  Albany.  On  the  llth  of  No- 
vember, 1856,  the  barge  Norway,  laden  with  coal  on  freight, 
was  taken  in  tow  by  the  tug  at  Port  Ewen,  under  a  con- 
tract to  tow  her  for  hire  to  Albany.  The  tow,  on  its  pas- 
sage up  the  river  when  completed,  consisted  of  eight  boats 
loaded  with  coal,  two  attached  side  by  side  on  the  larboard 
bow  of  the  tug,  and  two  on  her  starboard  bow,  of  the  latter 
of  which  the  Norway  was  the  outside  one,  lashed  and  secu- 
red to  the  one  intervening  between  her  and  the  tug.  The 
remaining  four  coal  barges  were  lashed  together  side  by 
side,  and  secured  by  two  hawser  lines  each  about  fifty 
fathoms  long,  passing  from  the  starboard  and  larboard 
quarters  of  the  tug  to  the  larboard  sterns  of  the  extreme 
larboard  boat  and  the  one  placed  second  from  the  extreme 
starboard  boat,  to  the  latter  of  which,  after  the  tow  was 
arranged  in  that  manner,  a  small  sloop  was  taken  up  and 
attached  by  a  tow  line  of  about  one  hundred  feet  in  length 
to  the  stern  of  the  last  mentioned  boat. 

There  was  evidence  that  some  of  the  masters  of  this  tier 
of  boats  on  towage  by  the  hawser  lines,  objected  to  the 
sloop  being  subsequently  tailed  on  astern  of  them,  as  sho 
in  that  position  would  impede  the  steerage  of  those  boats. 
Upon  the  whole  evidence,  however,  it  appeared  the  mas- 
ters of  those  boats,  when  they  engaged  their  towage  and 
took  their  places  astern,  were  aware  that  the  sloop  was  to 
be  added  to  the  tail  of  the  line,  and  that  the  objections  to 
her  being  brought  into  that  position  rested  with  the  master 
of  the  particular  boat  to  which  the  sloop  was  to  be  attached. 

The  boats  were  also  aware,  when  they  were  taken  in  tow, 
that  another  freight  barge  was  to  be  taken  up  on  the  pas- 
sage, at  or  near  Tivoli,  to  complete  the  full  tow  for  Albany. 
When  the  tug  arrived  at  the  former  place,  she  stopped,  and 
another  small  boat  was  tailed  by  a  line  to  the  stern  of  the 
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outside  barge,  which  was  lashed  to  the  starboard  bows  of 
the  tug,  and  then  the  rear  barges  were  hailed  from  the  tug 
to  know  if  all  was  ready  behind.  The  answer  was  made 
from  those  barges  that  "  all  was  right,  go  ahead  ;"  upon 
which  reply  the  tug  was  put  in  motion,  and  after  she  and 
the  barges  attached  to  her  side  had  safely  passed  the  land- 
ing place,  the  starboard  barge  of  those  in  tail,  and  which 
was  owned  by  the  libellants,  struck  against  a  dock  or  pier  at 
the  head  of  it,  and  was  so  injured  thereby  that  shortly  after 
she  sunk,  and  with  her  cargo  of  coal  became  a  total  loss. 

E.  C.  BENEDICT,  for  libellants. 
D.  McMAHON,  for  claimants. 

BETTS,  J.  The  point  in  contestation  arising  out  of  the 
facts  in  this  case  is,  whether  there  was  negligence  or  want 
of  proper  prudence  and  care  in  the  management  of  the  tug 
in  coming  to  at  Tivoli,  and  getting  again  under  way  with 
the  tow  which  caused  the  injury  received  by  the  barge 
Norway. 

The  tug  is  not  to  be  regarded  subject  to  the  liabilities  of 
a  common  carrier  or  insurer.  (See  authorities.} 

The  tug  itself  was  lying  off  from  the  dock  a  distance 
reasonably  sufficient  to  secure  a  free  course  in  following 
her  lead,  unless  some  impediment  out  of  view  of  her  master 
and  pilot,  or  difficulty  in  the  condition  or  bearing  of  the 
boats  in  the  tow  astern  prevented  their  rendering  the  usual 
aid  in  their  own  steerage,  or  keeping  their  proper  line  in 
the  track  of  the  tug.  The  master,  before  putting  the  tug 
in  motion,  called  out  to  those  boats  to  know  their  situa- 
tion, and  was  informed  by  them  they  were  ready,  and  he 
was  directed  to  go  ahead.  This  he  did  in  the  usual  man- 
ner, bearing  the  steamer  diligently  off  into  the  river,  and 
getting  the  whole  body  of  the  tow  gradually  under  motion. 
The  stern  tier  of  boats,  as  it  was  dragged  along  in  face  of 
the  dock,  either  because  its  distance  off  the  shore  had  been 
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misapprehended  by  the  persons  conducting  them  when  the 
order  was  passed  for  the  tug  to  proceed,  or  that  sufficient 
alacrity  or  skill  was  not  exercised  in  controlling  their 
course,  or  the  action  of  the  sloop  dragging  astern  of  them 
was  crowded  so  far  in  that  the  starboard  side  of  the  Nor- 
way pressed  or  struck  against  a  pier  and  was  so  broken  by 
the  occurrence  that  she  was  shortly  after  found  leaking, 
and  in  consequence  of  the  injury  filled  with  water,  and 
together  with  her  cargo  of  coal  became  a  total  loss. 

In  my  judgment,  the  tug  is  not  legally  responsible  for 
that  loss.  (See  authorities  cited.) 

I  think,  however,  it  was  plainly  the  duty  of  the  master 
and  pilot  of  the  tug  to  have  stopped  the  steamer  on  notice 
of  the  distress  of  the  barge,  and  ascertained  its  actual  con- 
dition, and  applied  all  means  in  their  power  for  her  rescue 
or  relief.  This  was  a  portion  of  the  reasonable  diligence 
due  from  the  tug  to  the  bailment  entrusted  to  her  charge, 
and  if  the  barge  was  cut  adrift  from  the  tow  in  its  sinking 
condition,  and  then  abandoned  by  her,  the  steamer  should 
be  declared  liable  for  the  whole  damages  sustained  by  the 
libellants. 

So  also,  if  after  the  disaster  to  the  barge  was  made 
known  to  the  master  or  pilot  of  the  tug,  they  ordered  the 
barge  to  hold  on  and  continue  with  the  tow,  without  exa- 
mination of  her  peril  or  means  of  sustaining  it,  and  she  had 
been  lost  in  following  that  direction,  the  steamer  would  be 
properly  chargeable  with  the  whole  loss,  as  one  resulting 
from  mismanagement  and  carelessness  in  conducting  the 
tow,  unless  clear  proof  was  made  that  the  course  taken  was 
a  reasonable  and  proper  one  upon  a  fair  consideration  of 
the  perils  of  the  barge  and  the  means  at  command  for  her 
relief. 

The  apparent  weight  of  the  evidence  is,  that  the  barge 

was  cut  loose  by  persons  on  board  of  her,  against  the  posi- 

tive commands  of  the  master  of  the  tug,  to  adhere  to  the 

tow.     The  evidence  for  the  claimants  is  also  strong  that 
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the  barge  was  safe  in  charge  of  the  tug,  and  could  have 
been    taken  to   Bristol,    or   landed    safely  on  the  middle 
grounds,  if  that  order  had  been  obeyed.     There  is  pointed 
testimony  on  the  part  of  the  libellants  in  contradiction  of 
this  representation  of  the  case,  and  it  does  not  appear  to  me 
this  branch  of  the  subject  was  examined  with  sufficient  ful- 
ness to  enable  the  court  to  determine  satisfactorily  where  the 
truth  and  right  between  the  parties  in  this  particular  lies. 
I  shall  hold  in  this  cause  that  the  tug  is  not  responsible 
for  the  original  collision  of  the  barge  in  tow,  against  the 
dock  or  pier  at  Tivoli  ;  and  the  libel  thus  far  is  to  be  consi- 
dered dismissed  ;  but  that  the  libellants  are  entitled  to  a 
further  hearing  upon  the  question  whether  the  master  and 
pilot  of  the  tug  were  guilty  of  negligence  or  want  of  proper 
attention  and  precaution  in  respect  to  the  relief  or  saving 
of  the   barge   Norway,  after   they  were  notified  she  was 
injured  and  in  a  sinking  condition,  either  previous  to  or 
after  she  was  cut  adrift  from  the  tow.     Order  accordingly. 
Subsequently,    the    libellants  insisted   that    on   such    a 
re-argument  they   were  entitled    to    introduce    additional 
proofs  and  make  new  allegations.     This  question  of  prac- 
tice was  discussed  before  the  court  by  the   same  counsel, 
and  the  following  decision  was  made  thereon : 

BETTS,  D.  J.  A  question  is  raised  and  submitted  to  the 
court  in  this  case,  as  a  sequent  to  the  decision  in  the  cause 
on  the  original  hearing  (February  term,  1858,)  whether  a 
point,  reserved  therein  for  further  argument  and  conside- 
ration, is  to  be  brought  before  the  court  upon  the  plead- 
ings and  proofs  as  they  then  stood,  or  if  the  parties  are 
allowed  to  produce  additional  testimony  or  allegations. 

On  consideration  of  this  proposition,  it  is  held  by  the 
court,  that  the  further  proceedings  are  to  be  restricted  to 
a  re-argument  of  the  matters  pertaining  to  this  point  as 
they  stood  on  the  original  hearing. 

On  the  re-argument,  it  was  insisted  on  by  counsel  for 
claimants,  that  the  court  had  no  jurisdiction.  The  court 
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so  held,  and  dismissed  the  libel  for  want  of  jurisdiction. 
The  libellants  moved  that  the  discontinuance  be  without 
costs.  The  claimants  insisted  upon  costs. 

E.  C.  BENEDICT,  for  libellants. 
D.  McMAHON,  for  claimants. 

BETTS,  J.  This  was  an  action  for  damages  incurred  by 
the  libellants  from  alleged  negligence  and  misconduct  of  the 
steamer  and  her  crew,  in  towing  a  barge  and  her  cargo, 
owned  by  the  libellants,  on  the  Hudson  river,  by  means  of 
which  culpable  conduct  on  the  part  of  the  steamer,  the 
barge  and  her  lading  were  both  injured  and  became  a  total 
loss. 

The  steamboat  was  employed  exclusively  on  the  Hudson 
river  as  a  tug,  in  towing  for  hire  vessels  and  other  water- 
borne  craft,  from  one  port  or  place  to  others  on  that  river, 
and  had  undertaken  to  transport  the  barge  and  her  cargo 
in  question,  by  towage,  from  a  place  on  the  Hudson  river 
near  Kingston,  to  Albany  ;  and  on  the  passage  up  the  river, 
the  barge,  which  was  secured  to  the  stern  of  the  tug  by  a 
hawser,  was,  in  her  towage,  hauled  against  the  face  of  a 
wharf  situate  at  Tivoli,  and  so  damaged  thereby  that 
shortly  after  passing  the  wharf  the  barge  sunk,  and  with 
her  lading  was  lost. 

On  the  hearing  upon  the  merits,  in  February  term,  1858, 
the  court  decided  that  the  injury  was  not  owing  to  the 
fault  of  the  tug,  and,  as  to  that  branch  of  the  case,  the 
libel  must  be  dismissed  ;  but  the  point  had  not  been  fully 
discussed  upon  the  proofs,  whether  there  was  a  guilty 
remissness  or  wrongful  action  on  the  part  of  the  tug  in  not 
affording  relief  to  the  wounded  barge  after  it  was  made 
known  to  the  tug  that  the  tow  was  in  a  sinking  condition, 
and  was  in  need  of  and  had  called  for  assistance  ;  and 
leave  was  accorded  the  libellants  to  move  the  court  for 
further  hearing  in  the  cause  upon  that  point. 
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No  proceeding  has  been  since  moved  in  the  case,  until 
the  present  term,  on  the  part  of  the  libellants,  and  leave  is 
now  asked  in  their  behalf  that  they  may  have  an  order  dis- 
missing the  cause  without  costs,  because  the  subject  matter 
of  the  suit  is  not  within  the  jurisdiction  of  the  court. 

The  counsel  for  the  claimants  oppose  that  application, 
and  on  their  side  move  that  the  cause  be  dismissed,  with 
full  costs,  upon  the  state  of  facts  before  the  court. 

I  do  not  consider  the  libellants  entitled  to  any  affirma- 
tive order  on  their  motion.  The  court  must  necessarily 
remain  passive  as  to  their  standing  in  the  case,  until  they 
attempt  some  positive  action  therein  prejudicial  to  the 
rights  of  the  claimants.  The  actor  in  a  suit  has  authority 
to  abandon  his  suit  at  his  discretion,  or  advance  in  it  until 
impeded  by  counteraction  on  the  part  of  his  adversary,  and 
accordingly  the  libellants  in  this  case  require  no  aid  from 
the  court  to  enable  them  to  withdraw  or  discontinue  the 
prosecution  pending  in  their  favor. 

Their  notice  to  the  claimants,  that  such  measure  is  con- 
templated, enables  the  latter  to  interpose  and  seek  a  man- 
date from  the  court,  that  if  the  act  be  performed  and  the 
libellants  discontinue  their  action,  they  be  ordered  to  pay 
all  taxable  costs  which  have  been  incurred  therein  on  the 
part  of  the  claimants. 

This  motion  is  made,  and  the  court  is  asked  to  adjudge 
the  libellants,  on  taking  an  order  for  the  dismissal  of  the 
cause  for  want  of  jurisdiction  over  it  by  the  court,  bound 
to  pay  claimants'  costs  therein. 

On  looking  into  the  subject,  I  am  satisfied,  if  the  cause  is 
treated  as  dismissed  because  not  within  the  jurisdiction  of 
the  court,  the  claimants  are  not  entitled  to  the  order  asked 
for,  because  the  whole  matter,  including  costs  with  the  gist 
of  the  action,  is  out  of  the  cognizance  of  the  court. 

There  is  no  inconsiderable  diversity  of  practice  and  deci- 
sion in  various  state  courts,  upon  the  point  whether  it  be 
competent  for  the  court,  when  a  cause  pending  therein  is 
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dismissed  for  want  of  jurisdiction  over  it,  to  adjudge  costs 
against  the  party  whose  case  is  so  disposed  of. 

It  is  not  important  to  collate  the  various  opinions  found 
in  the  books  upon  the  subjects,  for  however  the  rule  may 
be  in  the  state  tribunals,  it  is  found  to  be  so  definitely 
determined  in  the  federal  courts,  after  a  slight  wavering 
and  hesitancy,  that  it  cannot  be  longer  regarded  as  an  open 
question. 

The  first  case  in  which  the  point  came  up  formally  for 
consideration,  was  in  February  term,  1806,  Winchester  agt. 
Jackson,  (3  Cranch,  515.)  The  cause  was  dismissed  for 
want  of  jurisdiction.  The  prevailing  party  moved  for 
costs.  The  clerk  certified  that  it  had  not  been  the  prac- 
tice in  such  cases  to  give  costs.  But  the  court  directed 
that  the  cause  be  dismissed  with  costs.  No  reasons  were 
assigned  for  the  judgment. 

In  February  term,  1807,  Montalet  agt.  Murray,  (4  Crunch, 
47,)  the  point  was  reconsidered,  and  in  the  first  instance 
the  preceding  rule  was  followed,  but  on  the  closing  of  the 
term  the  court  directed  the  clerk  "  that  when  a  judgment 
is  reversed  for  want  of  jurisdiction,  it  must  be  without 
costs." 

In  December  term,  1824,  Mclver  agt.  Wattles,  (9  Wheat., 
630,)  the  question  was  again  moved,  and  Ch.  Justice  MAR- 
SHALL said  "  that  in  all  cases  where  the  case  is  dismissed 
for  want  of  jurisdiction,  no  costs  are  allowed." 

In  the  standing  rule  of  the  supreme  court,  (JVo.  45,) 
adopted  in  1838,  (1  How.  R.,  app.,  36,)  that  principle  is 
again  recognized,  in  withholding  costs  in  all  cases  where 
the  dismissal  of  a  cause  shall  be  for  want  of  jurisdiction. 

In  December  term,  1850,  Strader  agt.  Graham,  (10  How. 
R.,  82,)  the  cause  was  dismissed  without  costs  by  the 
supreme  court,  for  want  of  jurisdiction  ;  and  in  December 
term,  1855,  Mr.  CKITTENDEN  moved  the  court  to  amend  that 
judgment,  and  to  give  judgment  for  the  defendant  for  costs. 
The  court  denied  the  motion,  saying  "  that  this  court  can 
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not  give  a  judgment  for  costs  in  a  case  dismissed  for  want 
of  jurisdiction." 

Mr.  Justice  WOODBURY  looked  pretty  largely  into  the 
cases  touching  this  topic,  without  being  able  to  work  out 
any  satisfactory  harmony  in  the  practices  of  the  various 
judicatures  respecting  the  granting  or  refusal  of  costs  where 
the  case  the  court  was  dealing  with,  was  one  not  within 
its  jurisdiction.  It  is  clear,  however,  he  regards  it  no 
longer  a  point  depending  in  the  United  States  courts  of 
law  or  equity,  on  considerations  of  equities  or  demerits  in 
the  parties  or  causes  of  action.  His  general  statement  of 
the  result  of  his  examinations  seems  based  upon  the  prin- 
ciple that  the  rule  in  the  federal  courts  is  determinate  and 
inflexible. 

Notwithstanding  (he  says)  then,  the  equities  in  favor  'of 
costs  where  a  party  has  been  put  to  expense  in  a  case  dis- 
missed for  want  of  jurisdiction,  and  notwithstanding  the 
broader  discretion  in  courts  over  costs  in  chancery  than  at 
common  law, 'there  is  a  defect  of  power  to  adjudicate  or 
award  costs  to  either  side,  where  there  is  no  power  to  adju- 
dicate on  the  merits,  and  where  the  case  is  dismissed  on 
account  of  the  want  of  any  such  power.  The  case  is  not 
dismissed  for  the  want  of  equity  or  merits,  but  falls  for 
want  of  any  authority  over  it,  and  hence  over  its  incidents 
also.  It  is  coram  non  judice.  (Burnham  agt.  Rougeley,  2 
Woodbury  8f  Minot,  417  ;  id.,  Hathaway  agt.  Roach,  63.) 

This  case  stands  in  that  predicament,  and  the  applica- 
tion of  the  claimants  for  an  award  of  costs  against  the 
libellants,  the  cause  being  dismissed  for  want  of  jurisdic- 
tion, must  be  denied. 

Libel  dismissed  for  want  of  jurisdiction,  but  without 
costs. 
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SUPREME  COURT. 
HAVEMEYER  and  others  agt.  CUNNINGHAM  and  others. 

A  contract  (made  on  the  1st  of  May,  ]  856)  "  for  the  sale  of  an  invoice  of  sugar,  per 
Anna  Kimball,  seven  hundred  tons  more  or  less,  to  arrive  on  or  before  the  Jirst 
of  August)"  held,  to  be  an  absolute  sale,  although  the  vessel  did  not  arrive 
until  after  the  first  of  August,  and  the  sugars  were  in  a  damaged  state. 

That  is,  the  contract  was  for  a  sale  of  sugars  which  then  had  been  shipped,  and  the 
addition  of  the  words,  to  arrive  on  or  before  the  first  of  August,  did  not  make  it 
a  condition  precedent  to  the  performance  of  the  contract  that  the  vessel  should 
arrive  at  that  time  with  the  sugars  in  good  order. 

There  being  no  warranty  that  the  vessel  should  arrive  with  the  sugar  in  a  sound 
condition,  what  did  arrive  the  plaintiffs  were  entitled  to  under  their  contract ;  what 
was  lost  on  the  voyage  the  defendants  were  not  responsible  for,  and  of  course  were 
not  liable  for  damages  for  the  non-delivery. 

The  rule  of  damages  for  not  delivering  the  sugar,  was  the  difference  between  the 
price  to  be  paid,  and  the  market  value  on  the  day  of  delivery. 

JVeto  York  General  Term,  October,  1861. 

CLERKE,  INGRAHAM  and  LEONARD,  Justices. 

By  the  court,  INGRAHAM,  Justice.  The  contract  in  this 
case  is  an  executory  contract  for  the  sale  of  an  invoice  of 
sugar,  per  Anna  Kimball,  seven  hundred  tons  more  or  less, 
to  arrive  on  or  before  the  first  of  August,  and  sugar  to  be 
of  current  quality,  clayed. 

This  was  made  on  first  of  May,  1856.  The  sugar  had 
then  been  shipped  on  board  of  the  vessel,  and  was  on  its 
way  to  this  country,  but  did  not  arrive  until  after  the  first 
of  August.  Part  of  it  was  damaged  on  the  voyage,  and 
the  residue  the  defendants  refused  to  deliver,  upon  the 
ground  that  the  contract  was  at  an  end,  because  the  vessel 
did  not  arrive  within  the  time  specified.  Some  other  ques- 
tions arose  as  to  the  rule  of  damages  in  regard  to  the  value 
of  the  sugar,  and  the  liability  of  the  defendants  for  the 
portion  lost. 

The  terms  of  this  contract,  we  think,  are  such  as  to  make 
the  sale  absolute.  The  additional  clause,  to  arrive  on  or 
before  the  first  of  August  did  not  make  the  sale  condi- 
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tional,  depending  on  the  arrival  at  that  time,  but  only 
designated  the  time  before  which  the  defendants  could  not 
be  called  on  to  deliver.  The  quality  of  the  sugar,  and  the 
place  of  delivery,  were  also  absolutely  specified,  and  were 
without  condition.  There  are  two  classes  of  cases  in  which 
the  designation  of  the  time  of  arrival  in  such  contracts  has 
been  held  to  be  a  condition  precedent  to  the  obligation  to 
perform. 

One  of  these  classes  is  where  the  contract  is  to  take 
effect  on  arrival,  &c.  The  other,  where  the  article  sold  is 
not  known  to  be  on  board  of  any  vessel,  but  is  expected  by 
some  vessel  to  arrive  at  a  particular  time.  In  both  classes 
the  contract  is  held  to  be  conditional,  depending  on  the 
arrival  of  the  goods  at  the  time  stated. 

Of  the  cases  referred  to  by  the  defendants'  counsel,  Rus- 
sel  agt.  Nichol,  (3  Wend.,  172  ;)  Lovatt  agt.  Hamilton,  (5 
Mees.  #  W.,  644  ;)  Mwyer  agt.  Prior,  (Ryan  &  M.,  406 ;) 
Hawes  agt.  Hamble,  (2  Camp.  R.,  327,  W.  ;)  Boyd  agt. 
•Sifthin,  (2  Camp.,  326  ;)  and  Idle  agt.  Thornton,  (3  Camp., 
274,)  were  all  contracts  to  take  effect  on  arrival  of  the 
vessel.  In  Lovatt  agt.  Hamilton,  (5  Mees.  Sf  Wei.,  636,)  by 
the  contract  the  sale  was  to  be  void  in  case  of  non-arrival. 

In  Vanrede  agt.  Weber,  (1  Hen.  #  Mun.,  311,)  the  con- 
tract was  for  a  particular  kind  of  rice,  and  contained 
the  words  "  provided  the  same  be  shipped  for  seller's 
account,"  and  on  arrival  the  vessel  had  no  such  rice  on 
board.  In  Johnson  et  al.  agt.  Macdonald,  (9  Mees.  Sf  Wei., 
600,)  the  contract  was  to  sell  articles  to  arrive  by  the 
Daniel  Grant,  and  on  arrival  she  had  no  such  articles  on 
board,  and  the  defendants  were  held  discharged,  PARKE,  B., 
holding  the  true  meaning  of  the  contract  to  be  the  arrival 
of  the  vessel  with  the  goods  on  board.  The  contract  in 
this  case  is  to  be  distinguished  from  the  case  above  refer- 
red to,  in  being  the  sale  of  an  invoice  of  sugar  per  Anna 
Kimball,  which  had  then  been  shipped  and  was  on  its  way 
to  this  country.  The  sale  was  not  depending  on  the  con- 
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dition  that  the  goods  should  arrive  by  or  before  the  first 
of  August,  but  performance  could  not  be  demanded  before 
that  time. 

In  Simonds  agt.  Braddon,  (2  Com.  B.  J.  Scott,  JV*.  S.  Rep., 
324,)  the  contract  was  "  for  the  sale  of  rice  per  Severn, 
now  on  her  way,"  <fec.,  and  the  court  held  that  to  be  a  con- 
tract on  the  part  of  the  seller  that  he  had  put  such  a  cargo 
on  board  of  that  vessel. 

So  in  Gorisson  et  al.  agt.  Perrin,  (id.  p.  700,)  a  contract 
"  to  sell  goods  now  on  passage  and  expected  to  arrive  per 
vessel,"  &c.,  was  held  to  be  a  warranty  that  the  goods  were 
then  on  passage.  The  Ch.  J.  says :  "  We  are  of  opinion 
that  the  present  case  is  plainly  distinguishable  from  those 
referred  to,  by  the  statement  that  the  goods  were  on  board 
at  the  time  the  contract  was  entered  into.  We  are  of  the 
opinion  that  this  statement  amounts  to  a  warranty." 

The  sale  in  the  present  case  being  of  an  invoice  of  sugars 
shipped  on  board  the  Anna  Kimball,  was  for  a  sale  of 
sugars  which  then  had  been  shipped,  and  the  addition  of 
the  words  to  arrive  on  or  before  a  specified  time,  did  not 
make  it  a  condition  precedent  to  the  performance  of  the 
contract  that  the  vessel  should  arrive  at  that  time  with  the 
sugars  in  good  order. 

The  offer  by  the  clerk  to  take  the  sugar  at  another  price, 
after  the  first  of  August,  was  not  within  the  ordinary 
authority  of  a  clerk,  and  being  disavowed  by  the  formal 
notice  from  the  plaintiffs  on  the  first  of  August,  the  day 
fixed  for  its  arrival,  that  they  intended  to  claim  the  fulfil- 
ment of  the  contract,  was  not  in  law  an  abandonment  of 
the  first  contract.  It  might  have  been  a  circumstance  upon 
which,  with  other  facts,  the  defendants  could  have  submit- 
ted the  question  of  abandonment  to  the  jury.  Having 
decided  to  do  so,  they  cannot  claim,  as  matter  of  law,  that 
such  abandonment  is  proven. 

In  regard  to  the  sugar  that  was  destroyed  on  the  voyage, 
and  did  not  therefore  arrive  by  the  vessel,  the  plaintiffs 


90  NEW  YORK  PRACTICE  REPORTS. 

Havemeyer  agt.  Cunningham. 

were  not  entitled  to  damages.  They  agreed  to  buy  the 
invoice  of  sugar  which  was  then  shipped.  There  was  no 
warranty  that  it  should  arrive  in  a  sound  condition.  What 
did  arrive  they  were  entitled  to  under  their  contract ;  what 
was  lost  on  the  voyage  the  vendors  were  not  responsible 
for,  and,  of  course,  were  not  liable  for  damages  for  the  non- 
delivery. Having  agreed  to  sell  the  whole  invoice,  "  more 
or  less,"  they  were  only  bound  to  deliver  so  much  as  arri- 
ved ;  and  so  far  as  there  has  been  a  recovery  for  sugar 
which  did  not  arrive,  the  verdict  must  be  reduced  to  the 
sums  found  in  regard  to  the  sugar  which  arrived  here. 

The  rule  of  damages  for  not  delivering  the  sugar  was  the 
difference  between  the  price  to  be  paid  and  the  market 
value  on  the  day  of  delivery.  (  Dana  agt.  Fiedlia,  1  E.  D. 
Smith,  463  ;  S.  C.,  2  Kern.,  51.)  This  rule  of  damages 
could  not  be  varied  by  an  offer  of  the  defendants  to  sell  at 
a  price  below  that  value.  The  plaintiffs  had  a  right  to  a 
delivery  of  the  property  purchased  at  the  stipulated  price, 
and  the  defendants  could  not  relieve  themselves  from  the 
consequences  of  their  refusal  to  deliver  by  an  offer  to  sell 
at  a  higher  price,  although  less  than  the  subsequent  market 
value.  Such  an  offer,  if  accepted  by  the  plaintiffs  before 
the  time  of  performance  arrived,  might  have  exposed  them 
to  the  charge  of  having  abandoned  the  first  contract. 

In  regard  to  the  sugars  partially  damaged,  but  which 
were  received  at  the  port  of  delivery,  we  can  make  no  alter- 
ation in  the  amount  of  damages,  because  there  is  no  proof 
that  the  value  to  the  plaintiffs  was  reduced  thereby.  They 
demanded  it,  and  the  refusal  to  deliver  was  put  on  the  same 
grounds  on  which  they  refused  to  deliver  the  sound  sugar. 
We  have  no  evidence  to  show  us  that  such  damage  was 
more  than  the  corresponding  rise  of  the  sugar  in  the  mar- 
ket between  the  time  of  purchase  and  the  day  of  delivery, 
or  even  as  much. 

The  plaintiffs  are  entitled  to  judgment  upon  the  verdict 
for  the  damages,  as  found  by  the  jury,  for  not  delivering  all 
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the  sugar  which  arrived  in  the  vessel,  amounting  to  twenty 
thousand  five  hundred  and  eighty  dollars  and  ninety-eight 
cents.  The  interest  on  this  amount,  since  the  verdict,  to 
be  adjusted,  with  costs.  (§  310,  Code.) 

Judgment  for  plaintiffs  on  the  verdict,  to  the  amount 
above  stated. 

LEONARD,  J.     I  concur. 


NEW  YORK  SUPERIOR  COURT. 
J.  McCREERY  and  others  agt.  JAMES  C.  WILLETT,  sheriff,  <fec. 

It  teemt,  that  where  a  sheriff  has  become  bail,  (by  the  escape  of  a  prisoner,)  and 
has  failed  to  surrender  the  principal  in  his  exoneration  within  the  time  required 
by  the  Revised  Statutes,  (before  the  commencement  of  the  action  against  him  a* 
bail,)  but  within  the  time  required  by  §  191  of  the  Code,  (within  twenty  day* 
after  the  commencement  of  the  action,)  he  is  not  wholly  discharged  from  lia- 
bility. 

That  is,  the  191st  section  of  the  Code  is  not  a  substitute  of  the  Revised  Statutes,  as 
defining  the  whole  extent  of  the  sheriff 's  liability  in  such  cases.  (  The  decision 
in  this  case  reported  as  "McGregory,"  in  17  How.  Pr.  R.,  439,  materially 
modified.') 

Special  Term,  November,  1859. 

A.  MATHEWS,  for  plaintiff". 

A.  J.  VANDERPOEL,  for  defendant. 

HOFFMAN,  Justice.  Cohen  was  arrested  upon  an  execu- 
tion against  his  person,  and  committed  to  prison.  From 
this  he  escaped,  and  since  the  commencement  of  the  pre- 
sent action  has  been  retaken  and  committed  to  the  jail. 

Is  the  sheriff  amenable  under  sections  63  and  64  (81  and 
82)  of  2  R.  S.,  §  437,  or  may  he  be  fully  discharged  under 
section  191  of  the  Code  ?  If  his  liability  is  to  be  tested  by 
the  former,  the  surrender  was  too  late. 

The  question  is,  I  think,  a  nice  one.     The  201st  section 
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of  the  Code  contemplates  an  escape  where  the  party  has 
been  arrested  under  the  provisional  remedy  of  the  Code, 
known  as  "  arrest."  The  discharge  of  the  sheriff  as  bail 
may  be  obtained  before  process  against  the  person  of  the 
defendant  on  a  judgment,  by  giving  bail  as  prescribed  in 
the  193d  and  other  sections. 

And  section  191  may  be  understood  as  meaning  only  that 
the  sheriff  may  also  be  discharged  as  other  bail  would  be 
discharged  by  a  surrender  within  the  twenty  days,  in  the 
case  of  an  escape  under  an  order  of  arrest,  as  well  as  where 
bail  had  not  been  given. 

This  view  would  leave  the  point  of  the  sheriff's  liability 
in  cases  of  escape  after  commitment  upon  final  process, 
unaffected  by  the  Code/ 

Bail  not  having  been  given,  the  sheriff  became  bail,  and 
his  responsibility  extended  to  the  defendant's  rendering 
himself  to  respond  to  the  process  issued  to  enforce  a  judg- 
ment. 

Being  taken  and  imprisoned  on  execution  against  the 
person,  this  liability  would  seem  discharged  and  at  an  end, 
and  the  liability  of  the  sheriff  to  be  then  governed  by  the 
statute. 

In  this  view,  an  order  made  under  the  191st  section 
would  seem  supererogatory  at  least.  But  if  the  Code  is  the 
substitute  of  the  statute,  and  defines  the  whole  extent  of 
the  sheriff's  liability,  then  it  will  operate  as  it  is  worded, 
to  effect  his  full  discharge.  But  I  cannot  say  it  does  effec- 
tually do  so,  and  therefore  cannot  order  the  action  to  be 
discontinued. 

Order  amended. 
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NEW  YORK  SUPERIOR  COURT. 
CHARLES  J.  REILLY  agt.  BENJAMIN  F.  COOK. 

The  uncontroverted  allegations  in  a  complaint  of  a  sale  of  goods  by  the  plaintiff  as 
the  factor  or  agent  of  his  principal,  and  the  promise  of  the  defendant  to  pay  the 
plaintiff  for  them,  are  sufficient  to  Test  the  plaintiff  with  a  right  to  collect  and 
sue  for  the  price  in  his  own  name. 

Special  Term,  September  6,  1861. 

MOTION  to  strike  out  answer  of  defendant  as  sham,  irrel- 
evant and  frivolous. 

Facts  are  stated  in  the  opinion. 

GEORGE  OWEN,  for  plaintiff. 
A.  R.  DYETT,  for  defendant. 

WHITE,  Justice.  The  complaint  in  this  action  alleges 
that  the  plaintiff  as  the  agent  and  factor  of  one  Henry  Ste- 
phens, sold  and  delivered  to  the  defendant,  at  his  (the 
defendant's)  request,  goods  to  the  value  of  $293.18  ;  that 
the  defendant  agreed  to  pay  that  price  for  them  ;  that  said 
sum  was  due  at  the  time  of  the  commencement  of  this 
action  ;  that  since  it  became  due,  the  defendant  repeatedly 
promised  to  pay  it  to  the  plaintiff,  but  has  not  done  so,  and 
judgment  thereon  is  prayed,  &c. 

The  answer  is  formally  divided  into  first,  second  and 
third  defences,  but  it  all  consists  in  this  :  it  denies  that  the 
plaintiff  sold  the  goods,  and  alleges  that  Henry  Stephens 
owned  them,  sold  them  to  the  defendan't  upon  a  credit 
which  had  not  expired  when  this  action  was  commenced ; 
and  it  alleges  that  the  plaintiff  did  not  own  the  goods. 
This  is  the  whole  answer.  It  does  not  deny  the  allegation 
of  the  complaint,  that  the  plaintiff  sold  the  goods  as  the 
factor  or  agent  of  Stephens,  nor  the  allegation  that  the 
defendant  promised  to  pay  the  plaintiff  for  them.  The 


94  NEW  YORK  PRACTICE  REPORTS. 

Reilly  agt.  Cook. 

allegations  in  the  answer,  of  ownership  in  Henry  Stephens, 
and  that  he  sold  the  goods  to  the  defendant,  are  not  relevant 
statements,  nor  are  they  in  contradiction  with  any  of  the 
allegations  of  the  complaint,  which  plainly  avows  the  own- 
ership of  Stephens.  But  if  any  purpose  or  point  can  have 
been  intended  by  them,  and  it  must  be  presumed  that  some 
purpose  was  intended  by  them,  it  can  only  be  this,  that 
they  were  designed  to  qualify  the  previous  positive  denial 
in  the  answer,  that  the  plaintiff  had  sold  the  goods,  and  to 
indicate  that  the  denial  was  intended  only  to  raise  in  that 
manner,  as  a  supposed  defence,  the  point  that  the  plaintiff 
did  not,  as  owner,  sell  them,  and  had,  therefore,  no  right  to 
sue  for  their  price.  This,  I  think,  upon  a  consideration  of 
the  whole  context,  is  the  fair  construction  to  be  given  to 
this  answer  ;  and  the  point  which  it  presents  is  obviously 
no  defence. 

The  uncontroverted  sale  of  goods  by  the  plaintiff  as  the 
factor  or  agent  of  Stephens,  and  the  promise  of  the  defend- 
ant to  pay  the  plaintiff,  as  stated  in  the  complaint,  are  all 
sufficient  to  vest  the  plaintiff  with  a  right  to  collect  and 
sue  for  the  price,  as  he  has  done  in  this  action.  (Consid- 
erant  agt.  Brisbane,  in  the  court  of  appeals,  Dec.  1860,  22 
JV.  F.  R.,  389.) 

The  answer  must  therefore  be  stricken  out  as  frivolous, 
with  ten  dollars  costs ;  but  as  it  contains  an  intimation 
that  the  sale  had  been  made  upon  a  credit  which  had  not 
expired  when  the  action  was  commenced,  the  defendant 
will  have  leave  to  serve  an  amended  answer,  presenting 
that  defence  in  a  proper  form,  within  ten  days  after  service 
of  the  order,  to  be  entered  pursuant  to  this  decision  ;  the 
issue,  however,  in  case  of  such  amendment,  to  be  of  the 
same  date  that  it  now  is,  and  the  cause,  if  on  the  calendar, 
to  retain  its  present  place  there. 
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NEW  YORK  SUPERIOR  COURT 
LUDWIG  SACHS  agt.  CHARLES  H.  BERTRAND. 

Where  affidavits  upon  which  an  order  of  arrest  is  granted,  and  upon  which  the 
order  is  nought  to  be  sustained,  do  not  state  facts  within  the  plaintiff '»  know- 
ledge, which  being  uncontradicted,  would  establish  prima  facie  the  defendant'! 
guilt,  the  order  will  be  vacated  upon  contradictory  affidavits  by  the  defendant. 

New  York  Special  Term,  September,  1861. 
MOTION  by  defendant  to  vacate  an  order  of  arrest. 

WM.  B.  RANKEN  and  A.  H.  REAVEY,  for  defendant. 
MR.  SPARKS  and  MR.  LEVY,  for  plaintiff". 

BOSWORTH,  Ch.  Justice.  The  plaintiff  deposes  that  in 
1859,  the  defendant,  after  being  two  months  in  his  employ, 
seduced  and  took  away  deponent's  wife,  and  then  called 
himself  William  Muller.  He  subsequently  discovered  that 
he  went  to  No.  143  Forsyth  street,  where,  as  he  is  informed 
and  believes,  they  passed  as  man  and  wife  ;  that  they  con- 
tinued afterwards  to  cohabit  together  as  man  and  wife, 
until  a  very  recent  period,  at  No.  106  East  Twenty-second 
street. 

Frederick  Bauman  deposes  that  the  plaintiff's  affidavit 
is  true  of  his  own  knowledge  as  to  the  person  calling  him- 
self Charles  H.  Bertrand,  seducing  the  wife  of  said  Sachs  ; 
that  up  to  the  time  of  said  Bertrand's  taking  away  the  wife 
of  said  Sachs,  he  was  with  deponent. 

The  affidavits  on  the  part  of  the  plaintiff  do  not  aver 
that  he  lost  or  was  deprived  of  the  comforts,  society  or 
services  of  his  wife ;  nor  do  they  contain  any  allegation  of 
facts  relied  upon,  as  proving  what  the  plaintiff  calls  seduc- 
tion, or  explaining  in  what  sense  he  uses  that  word.  (Rob- 
inson's Prac.,  vol.  2,  pp.  553  and  556.) 

The  defendant  makes  affidavit  that   he  never    seduced 
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said  Mary  Sachs  away  from  said  plaintiff;  that  he  never 
lived  with  said  Mary  Sachs,  at  No.  143  Forsyth  street,  as 
man  and  wife  ;  that  he  has  not,  and  did  not  at  any  time, 
live  with  said  Mary  Sachs  as  her  husband  ;  and  defendant 
further  avers  he  never  cohabited  with  said  Mary  Sachs.  If 
the  gist  of  this  action  is  regarded  as  being  the  criminal 
conversation  of  defendant's  wife,  then  it  may  be  said  that 
no  one  testifies  to  the  wrong  as  a  matter  within  his  own 
knowledge,  nor  to  facts  within  his  knowledge,  which,  if 
true,  would  justify  the  conclusion  that  he  was-  guilty  of  the 
act  imputed.  The  defendant  denies  being  guilty  of  such 
misconduct. 

The  motion  was  argued  before  me  on  such  theory  and 
assertion,  that  the  affidavits  established  that  defendant  had 
induced  plaintiff's  wife  to  have  criminal  conversation  with 
him. 

I  do  not  think  the  plaintiff's  affidavits  have  established 
that  he  has.  They  do  not  state  facts  within  the  plaintiff's 
knowledge,  which  being  uncontradicted,  would  establish 
prima  facie  the  defendant's  guilt. 

At  all  events,  there  is  no  such  direct  proof  of  a  cause  of 
action  that  the  defendant's  affidavit  should  be  disregarded. 
It  is  not  the  case  of  a  cause  of  action  sworn  to  pointedly, 
which  per  se  gives  a  right  to  an  order  of  arrest,  and  of  an 
attempt  to  procure  a  discharge  from  arrest,  on  an  affidavit 
denying  the  existence  of  a  cause  of  action,  which  prima 
facie  establishes  guilt. 

Whether  the  defendant  deserves  to  be  incarcerated  or 
not,  upon  the  actual  facts  of  the  case,  the  affidavits  do  not 
enable  the  court  to  form  an  opinion. 

On  the  affidavits  on  which  the  motion  is  made,  and 
offered,  the  order  of  arrest  should  be  vacated,  on  the  defend- 
ant stipulating  not  to  bring  any  action  by  reason  of  bis 
arrest  under  it. 

Seven  dollars  costs  allowed  to  the  party  who  shall  ulti- 
mately be  adjudged  entitled  to  recover  costs  of  the  action. 
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NEW  YORK  SUPERIOR  COURT. 

ROGERS  agt.  ADRIANCE. 

The  doctrine  of  privity  has  never  been  carried  so  far  as  to  authorize  a  revivor  in  a 
suit  brought  by  a  party  in  interest,  who  dies,  and  the  appointment  of  an  execu- 
tor, no  revival  by  him  but  a  transfer  of  the  right  and  subject  of  the  action  and 
a  revivor  by  the  assignee. 

Special  Term,  May,  1861. 

MOTION  on  behalf  of  an  assignee  of  an  executor  to  revive 
an  action. 

HOFFMAN,  Justice.  The  court  of  chancery  adopted  a 
series  of  rules  for  continuing  a  suit  in  cases  of  death,  chan- 
ges in  the  relations  of  parties,  or  transfers  of  their  interest 
in  the  subject  matter.  An  abatement  was  treated  merely 
as  a  suspension  of  the  suit.  (1  Sumner,  173.) 

The  means  of  continuing  the  suit  were,  a  bill  of  revivor, 
an  original  bill  in  the  nature  of  a  bill  of  a  revivor,  a  sup- 
plemental bill  in  nature  of  a  bill  of  revivor,  and  a  bill  of 
supplement  and  revivor. 

The  distinctions  need  not  be  noticed,  except  that  a  mere 
bill  of  revivor  was  used  when  there  was  a  direct  devolution 
of  interest  upon  death  by  force  of  law,  as  to  an  executor 
or  an  heir.  So  if  a  female  marry  during  suit.  But  if  a 
new  party  takes  by  the  act  of  the  original  party,  as  by  a 
devise,  an  original  in  the  nature  of  a  bill  of  revivor  is 
appropriate.  (Lube,  295  ;  1  Comst.,  214  ;  2  Daniel's  Pr., 
1411,  1412.) 

There  must,  however,  have  been  a  privity  between  the 
original  party  and  the  proposed  new  party.  Thus,  a  devi- 
see continued  the  action  in  the  manner  stated  ;  but  if  there 
had  been  discovered  a  subsequent  will,  the  devisee  in  that 
new  will  could  not  avail  himself  of  the  bill  to  revive  filed 
by  the  other  devisee.  (Oldham  agt.  Eboral,  Cooper's  Sel. 
Cases,  27,  and  other  authorities  cited;  2  Daniel,  1402.)  If 
VOL.  XXII.  7 


NEW  YOEK  PRACTICE  REPORTS. 


Therasson  agt.  Peterson. 


the  bill  had  been  filed  by  the  devisee  for  himself,  the  second 
devisee  could  revive,  because  he  derived  title  from  the  devi- 
sor independently  of  the  first  devisee. 

It  has  been  determined  that  where  an  administrator  had 
sued,  and  died,  an  administrator  de  bonis  non  could  revive. 
(2  Eq.  Cas.  M.,  3  ;  Lord  Redesdale,  64  ;  2  Daniel,  1411  ; 
see  Brady  agt.  McCosker,  1  Comst.,  214.) 

I  have  searched  carefully,  and  cannot  find  anything  like 
a  case  of  a  suit  by  a  party  in  interest,  his  death,  appoint- 
ment of  an  executor,  no  revival  by  him,  but  a  transfer  of 
the  right  and  subject  of  action,  and  a  revivor  by  the 
assignee.  I  do  not  believe  that  the  doctrine  of  privity  has 
ever  been  carried  so  far.  (See  10  How.,  253  ;  1  Bosw.,  571.) 

The  Code,  it  seems  to  me,  does  not  in  this  particular 
authorize  what  would  not  have  been  allowed  before  its 
adoption. 


» 

v  SUPREME  COURT. 

Louis  F.  THERASSON  and  JOHN  A.  BRYAN  agt.  GEORGE  F. 
PETERSON  and  GEORGE  S.  HUMPHREY. 

Where  the  judge  at  the  circuit  allows  an  amendment  of  the  answer  to  meet  the 
proofs  in  the  case,  the  plaintiffs  cannot  demur  to  it  for  insufficiency  ;  that  advan- 
tage could  be  taken  of  it  on  the  trial. 

But  if  in  such  case  the  plaintiff  makes  affidavit  that  he  is  taken  by  surprise  by  the 
amendment,  and  can  not  then  safely  proceed  to  trial,  he  may  have  time  to  reply 
to  the  amended  answer,  and  the  progress  of  the  trial  will  be  stayed  for  that  pur- 
pose. 

New  York  General  Term,  June,  1861. 

CLERKE,  INGRAHAM  and  GOULD,  Justices. 

By  the  COURT.  In  this  case  the  judge  at  the  circuit,  and 
before  the  proofs  were  commenced,  allowed  an  amendment 
of  the  answer  to  meet  the  proof  in  case  that  proof  came  up 
to  the  statement  of  the  case.  This  he  was  authorized  to 
ido,  either  at  that  period  of  the  trial,  or,  having  heard  the 
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proofs,  he  could  allow  the  answer  to  be  conformed  to  the 
evidence.  And  this  amendment  would  not  delay  the  pro- 
gress of  the  trial,  unless  the  opposite  party  should  make 
affidavit  that  they  were  taken  by  surprise  by  the  amend- 
ment, and,  therefore,  could  not  safely  then  proceed  to  trial, 
and  that  they  needed  time  to  reply  to  the  answer.  Had 
they  done  this,  the  trial  would  not  then  have  proceeded, 
but  the  amended  answer  would  have  stood  as  the  answer. 

But  they  did  no  such  thing.  They  proposed  to  demur  to 
the  amended  answer  for  insufficiency.  Leave  to  do  so  was 
properly  refused,  as,  if  it  were  insufficient,  advantage  could 
be  taken  of  it  on  the  actual  trial  then  had,  by  claiming  (as 
the  plaintiffs  did)  that  the  judge  should  direct  a  verdict  in 
their  favor. 

As  to  the  other  grounds  taken  here  there  seems  to  be  no 
error  in  the  proceedings  at  the  circuit ;  unless,  indeed,  it  be 
in  not  non-suiting  the  plaintiffs,  upon  the  ground  that  the 
proposal  of  the  defendants,  its  acceptance  by  the  plaintiffs, 
and  the  transfer  and  delivery  by  defendants  of  their  pro- 
perty in  pursuance  of  the  arrangement,  made  a  full  and 
complete  accord  and  satisfaction  with  all  the  creditors  who 
signed  the  acceptance,  though  all  did  not  sign  it.  It  is 
very  questionable  whether,  upon  the  point  of  false  repre- 
sentations as  to  the  amount  of  property,  and  what  it  would 
probably  pay,  there  was  enough  to  take  the  case  to  the 
jury.  But  it  was  submitted,  and  the  jury  found  for  the 
defendants.  There  is  no  reason  for  disturbing  that  finding. 

The  judgment  should  be  affirmed. 


NEW  YORK  COMMON  PLEAS. 
In  the  matter  of  the  application  of  WILLIAM  MORRISON. 

A  minor  ton  coming  to  this  country  with  his  father,  an  alien,  and  the  father  becom- 
ing naturalized,  during  the  minority  of  the  son,  the  son  becomes  a  citizen  of  the 
United  States  on  arriving  at  the  age  of  twenty-one  years. 


100        NEW  YORK  PRACTICE  REPORTS. 


In  the  Matter  of  Morrison. 


New  York  Special  Term,  November,  1861. 

IT  appears  that  the  applicant  came  into  the  United 
States  with  his  father,  and  at  the  time  he  was  a  minor 
under  the  age  of  twenty  one  years.  That  subsequently, 
before  he  attained  his  majority,  and  while  he  was  residing 
with  his  father  in  the  city  of  New  York,  his  father  was 
duly  naturalized  as  a  citizen  of  the  United  States.  The 
question  propounded  by  the  applicant  is,  whether,  under 
these  circumstances,  he  is  now  a  citizen  of  the  United 
States,  he  having,  since  the  naturalization  of  his  father, 
arrived  at  the  age  of  twenty-one  years. 

HILTON,  J.  By  the  act  of  congress,  passed  April  14, 
1802,  and  which  is  still  in  force,  the  minor  children  of 
any  parent  duly  naturalized,  and  who,  at  the  time  of  such 
naturalization  of  the  parent,  reside  within  the  United 
States,  become  citizens,  and  entitled  to  all  the  privileges 
of  citizens,  immediately  upon  their  arriving  at  the  age  of 
twenty-one  years. 

It  was  so  held  by  the  late  chancellor  in  West  agt.  West, 
(8  Paige  JR.,  443,)  and  apart  from  the  fact  that  that  deci- 
sion has  never  been  questioned,  such,  I  think,  is  the  plain 
construction  and  intention  of  the  act  of  congress  referred 
to,  the  language  of  which  does  not  make  the  right  to  citi- 
zenship of  the  minor  children  of  an  alien,  who  are  born 
abroad,  depend  upon  their  residing  here,  for  any  particular 
period  of  time,  but  rests  solely  upon  the  fact  of  their  mino- 
rity and  residence  in  this  country,  at  the  time  of  the  natu- 
ralization of  their  parent. 

The  applicant  is,  undoubtedly,  vested  with  all  the  rights 
of  a  citizen  of  the  United  States. 
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SUPREME  COURT. 

JAMES  M.  TAYLOR,  appellant  agt.  ADAM  RENNIE  and  others, 
respondents. 

Where  a  letter  mailed  October  27th,  sent  by  a  creditor  in  the  city  of  New  York  to 
his  debtors  residing  in  Connecticut,  which  contained  a  promise  to  give  time  for 
the  payment  of  an  existing  debt  for  such  reasonable  length  of  time  as  would  allow 
a  draft  to  be  sent  for  its  payment,  and  requesting  an  answer  to  be  sent  by  return 
mail,  whether  the  proposition  would  be  accepted  or  not,  which  letter  was  received 
on  the  29th  of  October,  and  the  debtors  mailed  an  answer  containing  a  draft,  on 
the  3d  day  of  November,  and  the  creditor  before  the  receipt  of  the  draft  had  com- 
menced suit, 

Held,  that  the  plaintiff  having  waited  sufficiently  long  to  allow  the  terms  of  his 
proposition  to  be  met,  and  a  reasonable  time  having  elapsed  for  the  receipt  of  an 
answer  in  due  course  of  mail,  was  at  liberty  to  regard  his  proposition  as  rejected, 
and  to  proceed  at  once.  The  letter  of  the  plaintiff  regarded  as  a  mere  courtesy  to 
the  defendants  to  enable  them  to  pay  the  debt  in  a  manner  most  convenient  to 
them  before  suit  brought.  The  courtesy  called  for  immediate  and  prompt  action. 

New  York  General  Term,  November,  1861. 

CLERKE,  LEONARD  and  BARNARD,  Justices. 

APPEAL  from  judgment  at  special  term. 

By  the  court,  BARNARD,  Justice.  We  differ  with  the 
court  below  in  the  construction  of  the  letter  of  October  27, 
1858.  In  our  view  that  letter  required  an  acceptance  of 
the  proposition  contained  in  it  by  return  mail.  Conse- 
quently if  not  so  accepted  the  plaintiffs  were  at  liberty  to 
consider  it  as  rejected,  and  to  proceed  the  same  as  if  it  had 
never  been  made. 

The  letter  was  mailed  October  27.  ^y  due  course  it  was 
received  by  defendants  on  October  29th.  The  defendants 
did  not  mail  any  answer  to  it  till  November  3d.  Thus  at 
least  four  full  days  (one  of  them  being  Sunday  and  another 
general  election  day  throughout  the  state)  intervened. 
Plaintiff  before  receipt  of  the  draft  had  commenced  suit. 
Plaintiff  having  waited  sufficiently  long  to  allow  the  terms 
of  his  proposition  to  be  met,  and  a  reasonable  time  having 
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elapsed  for  the  receipt  of  an  answer  in  due  course  of  mail, 
was  not  bound  to  Avait  any  longer,  but  was  at  liberty  to 
regard  his  proposition  as  rejected  and  to  proceed  at  once. 
The  learned  judge  who  decided  the  case  in  the  court 
below  remarks  that  one  of  the  intervening  days  was  elec- 
tion day.  It  is  true  that  one  of  the  intervening  days  was 
election  day  in  this  state,  but  it  is  not  found  as  a  fact,  nor 
is  there  any  evidence  that  it  was  election  day  in  the  state 
of  Connecticut  ;  nor  can  the  court  take  judicial  cognizance 
of  the  fact,  even  if  it  existed.  He  also  intimated  that 
defendants  had  a  reasonable  time  to  purchase  the  draft. 
But  the  terms  of  the  letter  of  October  27th  did  not  contem- 
plate that  a  draft  should  be  sent  by  return  mail,  but  merely 
an  answer  whether  the  proposition  would  be  accepted  or 
not.  It  was  not  necessary  for  defendants  to  wait  to  pur- 
chase a  draft  before  they  mailed  an  answer  accepting  the 
proposition.  But  even  on  the  theory  that  a  draft  was  to 
be  sent  under  the  terms  of  the  letter  of  October  27th,  still 
the  draft  was  not  sent  within  a  reasonable  time.  That 
letter  was  received  on  Friday  the  29th  ;  defendants  had 
the  Avhole  of  Saturday  the  30th  to  purchase  the  draft.  The 
31st  was  Sunday.  Then  the  defendants  had  the  whole  of 
Monday  the  1st  of  November  in  which  to  mail  the  letter  ; 
and  assuming  that  the  2d  was  not  election  day  in  the  state 
of  Connecticut,  then  they  had  the  whole  of  the  2d.  The 
defendants  did  not  even  attempt  to  purchase  a  draft  or 
send  an  answer  till  November  3d.  It  is  apparent  that  a 
draft  could  have  been  purchased  and  mailed  in  one  day,  as 
in  fact  it  was.  We  see  no  reason  why  defendants  could 
not  have  made  the  purchase  and  mailed  the  draft  on  the 
30th  of  October,  the  day  after  receiving  the  plaintiff's 
letter.  Especially  in  this  case  did  it  behoove  the  defend- 
ants to  be  prompt  in  mailing  either  a  draft  or  an  answer, 
the  same  or  the  next  day  after  the  receipt  of  the  plaintiff's 
letter,  as  the  draft  was  to  pay  an  indebtedness  due  from 
defendants  to  plaintiff.  The  draft  was  clearly  not  remitted 
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within  a  reasonable  time  after   the  receipt  of  plaintiff's 
letter. 

The  most  favorable  construction  for  defendants  that 
can  be  given  to  the  letter  of  October  27th  is,  that  it  is  a 
promise  to  give  time  for  the  payment  of  an  existing  debt 
for  such  reasonable  length  of  time  as  would  allow  a  draft 
to  be  sent  for  its  payment. 

The  elementary  works  lay  down  the  following  principle  : 
"  A   promise  by  a  creditor  to   accept  less   than  the  full 
amount  of  his  demand,  or  to  give  time  for  the  payment  of 
an  existing  debt,  is  void  unless  there  be  some  new  consid- 
eration, such  as  an  undertaking  to  give  an  additional  or 
different  security,  or  to  pay  the  debt  in  a  manner  or  at  a 
time  more  beneficial  to  the  creditor  than  that  originally 
agreed  upon  ;  or  unless  an  uncertain  claim  be  reduced  to  a 
certainty ;  or  unless  the  creditor's  engagement  to  take  less 
than  his  demand,  or  give  time,  be  contained  in  a  composi- 
tion deed  or  agreement  entered  into  by  the  debtor  with  his 
creditors  generally.     In  the  latter  case  it  would  be  a  fraud 
on  the  creditors  to  sue  the  debtor  for  the  remainder  of  the 
claim."     The  payment  of  a  debt  by  a  draft  is  for  the  con- 
venience and  benefit  of  the  debtor  and  not  of  the  creditor. 
The  creditor  is  entitled  to  be  paid  in  specie  at  his  own 
door  ;  and  we  cannot  say  that  a  payment  of  a  debt  due,  by 
a  draft,  instead  of  in  specie,  is  a  payment  at  a  time  and  in 
a  manner  more  beneficial  to  the  creditor  than  that  origi- 
nally agreed  upon.     Nothing  appears  in  the  case  showing 
that  the  defendants  have  been  injured  in  consequence  of 
relying  on  the  letter  of  October  27th.     The  draft  has  been 
at  their  order.     We  are  consequently  of  opinion  that  the 
plaintiff  was  not  bound  to  wait  one  hour  after  the  mailing 
of  the  letter  of  October  27,  but  was  at  liberty  to  proceed 
at  once.     We  regard  the  letter  of  October  27  as  a  mere 
courtesy  extended  to  defendants  to  enable  them  to  pay  the 
debt  in  a  manner  most  convenient  to   them   before  suit 
brought.     The  courtesy  called  for  immediate  and  prompt 
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action.  If  defendants  did  not  sufficiently  appreciate  the 
courtesy  to  accord  that  action,  it  is  that  want  of  appre- 
ciation which  has  involved  them  in  litigation,  and  subjected 
them  to  costs. 

This  case  does  not  fall  within  the  exceptions  stated  in 
Edminston  agt.  McLoud,  (16  JV.  F.  R.,  543.) 

Judgment  reversed,  and  new  trial  ordered ;  costs  to 
abide  the  event. 

LEONARD,  Justice.  The  plaintiff  made  a  proposition  to 
defendants,  from  which  he  could  recede  if  he  pleased. 
Before  the  draft  came  to  hand  the  circumstances  under 
which  the  proposition  was  made  had  changed.  Expenses 
were  incurred.  The  plaintiff  had  receded  from  his  propo- 
sition. The  defendants  were  required  to  act  promptly  when 
the  plaintiff's  proposition  was  received. 

The  defendants  delayed  so  long  that  the  plaintiff  had 
incurred  expense  before  the  defendants'  draft  came  to  hand. 
The  plaintiff  was  not  guilty  of  any  misconduct  in  commen- 
cing suit. 

The  defendants  were  liable  for  the  costs  of  suit  when 
their  answer  was  put  in. 

Judgment  reversed,  &c.,  as  within  directed. 


SUPREME  COURT. 
MARTIN  WATERS  agt.  JOSIAH  G.  CLARK. 

In  an  action  to  recover  rent  for  the  use  and  occupation  of  premises,  it  is  not  neces- 
sary to  aver  in  the  complaint  how  the  relation  of  landlord  and  tenant  arose 
between  the  parties. 

If  there  is  an  omission  to  state  the  time  when  the  defendant  occupied  the  premises, 
and  the  rate  at  which  the  rent  is  claimed,  or  the  period  of  time  during  which  the 
rent  is  in  arrear,  such  defects  are  not  available  on  demurrer ;  they  can  be  cor- 
rected on  motion  to  render  the  pleading  more  definite  and  certain. 

New  York  Special  Term,  November,  1861. 
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DEMURRER  to  complaint. 

G.  0.  HULSE,  for  defendant. 

C.  P.  SCHERMERHORN,  for  plaintiff. 

LEONARD,  Justice.  This  case  comes  before  the  court  on 
a  general  demurrer  to  the  complaint  for  not  stating  facts 
sufficient  to  constitute  a  cause  of  action. 

The  complaint  states,  that  on  the  1st  of  May,  1861,  the 
defendant  became  indebted  to  the  plaintiff  in  $137.50,  for 
the  use  and  occupation  of  the  plaintiff's  premises,  situated 
at  126  Charlton  street,  in  the  city  of  New  York,  and  that 
no  part  of  that  sum  has  been  paid. 

The  defendant  is  here  informed  that  the  plaintiff  claims 
that  the  defendant  has  occupied  and  used  his  premises  in 
Charlton  street,  for  which  he  is  now  indebted  in  a  certain 
sum.  Such  is  the  reasonable  and  plain  intendment  of  the 
language  used. 

In  my  opinion,  a  contract  is  clearly  implied,  that  the 
defendant  requested,  or  consented  to  occupy  the  premises, 
and  promised  to  pay  therefor.  (Jlllen  agt.  Patterson,  3 
Seld.  R.,  476.)  The  plaintiff  asserts  that  the  premises  are 
his ;  he  is  therefore  the  landlord. 

No  one,  with  common  understanding,  can  doubt  that  the 
relation  of  landlord  and  tenant  existed  prior  to  May  1st, 
1861,  between  the  plaintiff  and  defendant,  ae  to  the  occu- 
pation of  these  premises. 

It  is  not  necessary  to  aver  in  pleading  how  the  relation 
of  landlord  and  tenant  arose  between  the  parties. 

The  plaintiff  can  prove,  under  this  complaint,  an  occu- 
pation under  a  written  or  parol  agreement  for  hiring,  or 
such  facts  as  will  raise  an  implied  promise  to  pay  for  the 
occupation  of  the  premises,  in  case  there  was  no  express 
agreement.  (Pierce  agt.  Pierce,  25  Barb.  R.,  243  ;  Morris 
agt.  Mies,  12  Mb.  Pr.  R.,  104  ;  Ten  Eyck  agt.  Houghtail- 
ing,  12  How.  Pr.  R.,  528  ;  Taylor's  Landlord  and  Tenant, 
§  636  ;  Com.  Landlord  and  Tenant,  pp.  141-2.) 
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There  is  an  omission  on  the  part  of  the  pleader  in  stat- 
ing the  time  when  the  defendant  occupied  the  premises, 
and  the  rate  at  which  the  rent  is  claimed,  or  the  period  of 
time  during  which  the  rent  is  in  arrear  ;  but  these  defects 
are  not  available  on  demurrer.  Such  defects  can  be  cor- 
rected on  motion  to  render  the  pleading  more  definite  and 
certain. 

Judgment  for  plaintiff  on  the  demurrer,  with  leave  to 
defendant  to  answer  in  ten  days,  on  payment  of  the  costs 
of  the  demurrer. 


SUPREME  COURT. 

SAMUEL  T.  SANBORN  and  others  agt.  THE  ELIZABETHPORT 
MANUFACTURING  COMPANY. 

An  application  by  defendant  to  discharge  an  attachment  under  §  §  240-41  of  the 
Code,  is  not  a  motion  of  which  the  plaintiff  is  entitled  to  notice,  or  of  which  he  is 
entitled,  as  a  matter  of  right,  to  appear  and  oppose. 

New  York  Special  Term,  November,  1861. 

APPLICATION  by  defendants  to  discharge  an  attachment. 

BARNARD,  Justice.  The  application  by  defendants  to  dis- 
charge the  attachment  under  sections  240  and  241  is  purely 
ex  parte.  Equally  so  with  the  plaintiff's  application  for  the 
warrant.  The  Code  nowhere  gives  the  plaintiff  any  right 
to  except  to  the  sureties  offered  by  the  defendants. 

The  defendants'  attorney,  in  his  affidavit,  says,  that  he 
gave  notice  because  judges  have  usually  required  the  de- 
fendant to  give  some  short  notice  to  the  plaintiff.  If  such 
requisition  has  been  made,  it  was  not  because  the  plaintiff 
was  entitled  thereto,  but  that  the  judge  desired  the  plain- 
tiff to  be  present  as  amicus  curia,  to  give  the  court  such 
information  as  he  may  have  respecting  the  sufficiency  of 
sureties,  so  that,  if  the  circumstances  require,  greater  cau- 
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tion  may  be  exercised  by  the  judge  in  testing  the  sufficiency 
of  the  sureties.  The  application  to  discharge  not  being  a 
motion  of  which  the  plaintiff  is  entitled  to  notice,  or  which 
he  is  entitled,  as  a  matter  of  right,  to  appear  and  oppose, 
he  has  no  right,  when  requested  to  appear  as  amicus  curia, 
to  move  for  and  take  a  dismissal  of  the  application,  with 
costs. 

If  the  judge  deems  it  proper  that  the  plaintiff  should  be 
present  as  amicus  curia,  and  gives  direction  that  he  should 
be  notified  to  be  present,  then,  if  the  applicant  is  not  pre- 
sent at  the  specified  time,  the  judge  may  direct  another 
notice  to  be  given  before  passing  on  the  application ;  but 
he  cannot  dismiss  the  application,  with  costs. 

As  the  plaintiff  is  only  to  attend  as  amicus  curia,  I  see 
no  objection  to  his  giving  his  views  to  the  judge,  in  the 
absence  of  defendant,  in  case  defendant  is  not  present  at 
the  specified  time  ;  and  when  the  defendant  appears,  the 
judge  will  be  possessed  of  all  the  information  he  requires, 
and  will  act  on  the  application,  without  the  presence  of 
plaintiff.  The  dismissal  of  the  application,  with  costs,  must 
be  vacated,  and  set  aside,  and  the  defendants  be  at  liberty  to 
present  their  application  ex  parte;  and  if  the  judge  to  whom 
the  application  shall  be  presented  shall  require  notice  to 
be  given  to  the  plaintiff  to  attend  as  amicus  curia,  then  the 
plaintiff  must  comply  with  such  directions  as  the  judge 
may  give. 


SUPREME  COURT. 

ANTHONY  MOWBRAY  agt.  JOHN  LAWRENCE  and  JOHN  KELLY, 

sheriff,  &c. 

An  injunction  will  not  be  allowed  to  restrain  the  sale  of  the  interest  of  one  partner 
in  copartnership  property  on  judgment  and  execution  against  such  partner,  to 
recover  a  debt  due  from  him  individually. 
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New  York  Special  Term,  November,  1861. 
DEMURRER  to  complaint. 

A.  J.  YANDERPOEL,  for  defendant  Kelly. 
NELSON  SMITH,  for  plaintiff. 

LEONARD,  Justice.  The  authorities  in  this  state  are 
adverse  to  the  interference  of  a  court  of  equity,  by  injunc- 
tion to  restrain  the  sale  of  the  interest  of  one  partner  in 
copartnership  property,  on  judgment  and  execution  against 
such  partner  to  recover  a  debt  due  from  him  individually. 
(Moody  agt.  Payne,  2  J.  Ch.  R.,  548  ;  Phillips  agt.  Cook,  24 
Wend.  R.,  389.) 

In  the  case  of  Phillips  agt.  Cook,  although  an  action  at 
law,  the  English  authorities,  upon  which  ours  are  founded, 
are  carefully  reviewed  by  Judge  COWEN,  and  he  comes  to 
the  conclusion  that  the  remedy  of  the  solvent  partner, 
where  he  has  been  injured  by  such  a  levy,  is  to  proceed  in 
equity  against  the  purchaser  at  the  sheriff's  sale,  for  the 
purpose  of  ascertaining  the  interest  which  the  purchaser 
has  acquired  or  which  the  debtor  owned  in  the  property  at 
the  time  of  the  sale,  and  that  the  creditor  has  an  absolute 
right  to  have  the  interest  of  his  debtor  in  partnership  pro- 
perty sold  on  execution,  which  neither  a  court  of  law  or 
equity  ought  to  restrain.  (  Vide  also  note  2,  to  §  831,  Colyer 
on  Partnership,  4th  Jim.  ed.) 

The  purchaser  acquires  only  the  interest  which  the 
debtor  has  in  the  partnership  property  after  the  payment 
of  partnership  liabilities,  and  the  protection  of  the  rights 
of  the  other  partners. 

In  the  present  case  there  are  no  averments  in  the  com- 
plaint to  show  that  the  debtor,  in  the  execution,  had  not 
some  interest  in  the  property  levied  on  after  the  satisfac- 
tion of  the  partnership  debts,  and  after  deducting  the  inte- 
rest of  the  plaintiff  from  the  partnership  estate. 

It  is  stated  that  the  liabilities  are  $18,000,  and  that  the 
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plaintiff  contributed  $11,000  to  the  joint  stock;  but  it  is 
not  stated  what  was  the  amount  or  value  of  the  contribu- 
tion of  the  debtor  Lawrence,  or  what  is  the  present  value 
of  the  partnership  estate. 

There  are  no  means  of  determining  from  these  averments 
that  the  debtor  has  not  an  interest  which  the  creditor 
should  be  allowed  to  reach  by  a  sale  on  his  execution. 

If  the  debtor  has  an  interest  in  the  assets  of  the  part- 
nership over  and  above  the  claims  of  partnership  creditors 
and  of  the  plaintiff,  there  is  no  reason  at  law  or  in  equity 
for  interfering  to  stay  the  sale. 

The  plaintiff  should  at  least  mate  it  appear  by  his  com- 
plaint that  there  was  no  such  interest  to  be  reached  by 
levy  or  sale.  (Story  on  Partnership,  §  264.) 

Judgment  for  the  defendant  Kelly  on  the  demurrer,  with 
costs. 


SUPREME  COURT. 

THE  PEOPLE  or  THE  STATE  OF  NEW  YORK,  DAVID  M.  EARL 
and  JAMES  R.  BARTHOLOMEW  agt.  GEORGE  LAW,  WILLIAM 
RADFORD,  JAMES  MURPHY  and  THE  NINTH  AVENUE  RAIL- 
ROAD COMPANY. 

The  title  of  an  owner  of  a  lot  of  land  in  the  city  or  country,  bounded  in  general 
terms  by  a  particular  street  or  highway,  extends  to  the  middle  of  the  street  or 
highway.  He  has  the  entire  property  in  the  land  subject  to  the  public  easement 
and  rights  in  that  portion  taken  for  the  street  or  highway. 

Such  a  right  of  property  in  the  street  the  courts  are  bound  to  protect,  and  it  cannot 
be  taken  from  the  owner,  except  for  public  use,  and  upon  full  compensation. 
Taking  it  for  the  purposes  of  a  railway  is  taking  it  for  public  use. 

Whether,  if  taken  in  part  for  railroad  use,  especially  where  horses,  and  not  steam, 
are  the  motive  power,  it  is  anything  more  than  the  devotion  of  it  to  the  same 
general  purposes  of  passage  and  locomotion  as  was  the  original  highway — quere? 

But  where  the  legislature  grant  the  right  or  power  to  construct  a  railway  or  other 
improved  mode  of  locomotion  upon  a  public  street,  and  provide  for  an  assessment 
of  damages  in  taking  the  title,  in  case  any  person  shall  own  any  private  right  or 
interest  in  the  street,  such  owner  is  entitled  to  compensation,  whether  it  be  great 
or  small,  for  the  contemplated  appropriation  of  his  interest  or  property  in  the 
street. 
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If  the  railway  company  neglect  or  refuse  to  make  such  compensation,  or  to  provide 
means  to  make  the  same,  an  injunction  is  proper  to  prevent  the  appropriation  of 
the  interest  of  the  owner  in  the  street,  until  compensation  is  provided. 

Where  the  people  unite  with  the  individual  owners  of  rights  of  property  in  an  action 
to  restrain  the  defendants  and  their  agents  from  entering  into  or  upon  a  public 
street  in  the  city  of  New  York,  for  the  purpose  of  establishing  a  railroad  thereon, 
Ac.,  they  have  no  property  which  is  traversed  or  touched  by  the  line  of  the  pro- 
posed railroad,  and  are  not  in  a  situation  to  require  an  injunction  on  that  ground. 
Nor  are  they  the  proper  representatives  of  the  property  rights  of  the  corporation 
of  the  city  of  New  York.  The  corporation  must  do  that  for  themselves. 

Held,  that  the  act  of  April  14,  1860,  not  only  confirmed  and  made  valid  the  grant 
or  permission  conferred  by  the  resolution  and  action  of  the  common  council  of  the 
city  of  New  York  in  reference  to  the  Ninth  Avenue  Railroad,  whether  that  con- 
sent was  regular  or  irregular,  and  whether  it  was  sufficiently  or  imperfectly  given  ; 
but  it  intended  to  confer,  and  did  actually  confer,  an  original  grant  of  power  to 
construct  this  railroad,  and  it  has  this  effect  independent  of  the  consent  of  the 
common  council. 

Held,  also,  that  the  act  was  not  unconstitutional  by  appropriating  the  public  mo- 
neys or  property  to  local  or  private  uses.  The  streets  are  not  public  property  in 
the  same  sense  intended  by  the  constitution.  But  the  act  in  not  providing  for 
compensation  to  the  city  in  case  any  of  their  property  is  taken,  as  it  does  in  case 
the  property  of  private  citizens  is  taken,  is  invalid  and  inoperative,  if  not  uncon- 
stitutional as  to  the  city,  provided  the  city  have  such  property.  But  in  this  case 
it  does  not  appear  that  the  corporation  of  the  city  object  to  the  grant,  and  do  not 
claim  compensation,  it  probably  being  assumed  that  they  had  given  their  con- 
sent, which  had  been  confirmed  by  the  aforesaid  act. 

New  York  Special  Term,  November,  1860. 

THIS  is  an  application  by  the  plaintiffs  against  the 
defendants  for  an  injunction,  and  comes  on  to  be  heard 
upon  an  order  granted  by  Justice  INGRAHAM,  requiring  the 
defendants  to  show  cause  why  an  injunction  should  not  be 
granted  as  prayed  for  in  the  complaint,  and  in  the  mean 
time  enjoining  the  defendants  and  their  agents  from  enter- 
ing into,  or  upon  that  portion  of  Greenwich  street,  in  the 
city  of  New  York,  which  lies  between  Fulton  street  and 
Vesey  street,  for  the  purpose  of  laying,  or  establishing  a 
railroad  therein,  or  from  digging  up  or  subverting  the  soil, 
or  doing  any  other  act  or  thing  in  said  streets  or  either  of 
them,  tending  to  encumber  the  free  and  common  use  thereof, 
as  the  same  has  been  heretofore  enjoyed,  until  compensa- 
tion has  been  made  therefor,  pursuant  to  the  provisions  of 
the  statute,  or  until  the  further  order  of  the  court  in  this 
action, 
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The  injunction  prayed  for  in  the  complaint,  and  sought 
to  be  obtained  on  this  motion,  is  broader  than  the  tempo- 
rary injunction  before  granted,  and  is  designed  to  enjoin 
the  defendants  and  their  agents  from  entering  into  or  upon 
or  laying  or  establishing  their  railroad  upon  any  part  either 
of  Greenwich  or  Washington  streets,  in  the  city  of  New 
York,  and  the  prayer  of  the  complaint  further  is,  that  by 
the  judgment  of  the  court,  the  injunction  may  be  made 
perpetual. 

The  plaintiffs,  Earl  and  Bartholomew,  claim  to  be  own- 
ers in  fee,  and  in  possession  of  lot  number  196  Greenwich 
street,  situated  with  the  building  thereon,  on  the  westerly 
side  of  Greenwich  street,  between  Fulton  and  Yesey  streets, 
and  extending  along  Greenwich  street  twenty-four  feet  and 
ten  inches.  Earl  and  Bartholomew  claim  title  by  a  deed 
from  the  mayor,  aldermen  and  commonalty  of  New  York, 
to  John  Salisbury  and  Isaac  Graham,  dated  the  8th  day  of 
March,  1813,  conveying  to  the  grantees  therein  the  lot 
aforesaid,  therein  described  as  "  situate,  lying  and  being  on 
the  westerly  side  of  Greenwich  street,"  and  the  easterly 
boundary  is  therein  stated  as  follows,  to  wit  :  "  bounded 
easterly  in  front  by  Greenwich  street  aforesaid."  It  is  fur- 
ther described  as  "  containing  in  front  on  Greenwich  street 
aforesaid,  twenty-four  feet  ten  inches,"  "  and  in  length  on 
the  northerly  side  sixty-one  feet  six  inches.". 

The  same  premises  were  subsequently  conveyed  to  the 
plaintiffs  Earl  and  Bartholomew.  It  is  claimed  on  the  part 
of  the  plaintiffs,  that  these  conveyances  give  title  to  the 
center  of  Greenwich  street,  subject  to  the  public  easement 
and  rights  in  the  street,  and  this  is  one  of  the  controverted 
points  in  the  case. 

A  resolution  of  the  common  council  of  New  York,  origi- 
nating in  1852,  and  passed  by  the  board  of  aldermen  on 
the  22d  of  March,  1852,  amended  and  passed  by  the  board 
of  assistant  aldermen  on  the  20th  of  December  in  the  same 
year,  and  passed,  as  amended,  by  the  board  of  Aldermen, 
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on  the  5th  day  of  January,  in  the  year  1853,  vetoed  by  the 
mayor  of  New  York  on  the  12th  day  of  January,  1853,  and 
again  passed,  over  the  mayor's  veto,  by  the  board  of  alder- 
men, on  the  14th  of  November,  1853,  and  by  the  board  of 
assistant  aldermen  on  the  18th  of  December,  1853,  said 
board  of  assistant  aldermen  being  in  1853  composed  of 
other  and  different  persons  than  in  1852,  granted  to  James 
Murphy,  "William  Radford  and  Minor  C.  Story,  and  their 
respective  assigns  and  associates,  the  right  and  privilege 
to  construct  a  railroad  from  Fifty-first  street  through  the 
Ninth  avenue,  and  Gansevoort,  Greenwich  and  Washington 
streets,  to  the  Battery  and  Battery  place,  with  certain  pro- 
visions, limitations  and  conditions  therein  contained,  one 
of  which  was  that  in  no  case  should  steam  power  be  used 
on  any  part  of  said  railroad.  Story  having  died,  the  de- 
fendant, George  Law,  became  his  executor  and  personal 
representative  ;  and  said  Law,  Radford  and  Murphy  are 
made  defendants,  as  claiming  rights  and  interests  under 
said  resolution,  and  also  under  an  act  of  the  legislature  of 
the  state  of  New  York,  passed  April  14,  1860,  to  confirm 
the  said  grant  or  resolution  of  the  common  council,  and  to 
authorize  the  construction  of  said  railroad. 

The  Ninth  Avenue  Railroad  Company  is  a  corporation 
created  by  the  laws  of  this  state,  and  is  made  defendant  as 
claiming  some  right  by  way  of  assignment  or  otherwise, 
under  the  said  grant  or  resolution,  and  under  the  act  of  the 
legislature  in  question  to  enter  upon  Greenwich  and  Wash- 
ington streets,  for  the  purpose  of  laying,  establishing  and 
operating  a  railroad  therein. 

In  an  action  brought  by  Apollos  R.  Wetmore  and  others 
against  George  Law,  executor  of  the  last  will  and  testa- 
ment of  Minor  C.  Story,  deceased,  and  against  others,  and 
reported  in  22  Barb.,  414,  the  before  mentioned  resolution 
and  grant  were  declared  inoperative  and  void,  and  mainly 
for  the  reason  that  the  common  council  of  New  York  were 
a  local  legislature,  and  could  not  pass  a  valid  act,  ordi- 
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nance  or  resolution,  unless  both  boards  gave  their  assent 
thereto,  during  the  same  year  in  which  the  same  originated. 

The  act  of  the  legislature  of  April  14,  1860,  before  men- 
tioned, purported  to  confirm  and  make  valid  and  effectual 
the  grant  or  permission  given,  or  intended  to  be  given,  by 
the  common  council  of  New  York,  by  the  resolution  afore- 
said, and  also  confirmed  all  powers,  privileges  and  rights 
thereby  granted  or  conferred,  or  intended  to  be  by  such 
grant  or  resolution,  notwithstanding  any  irregularities. 
And  said  act  further  authorized  and  empowered  the  before 
mentioned  persons  or  their  assigns,  to  lay,  construct,  ope- 
rate and  run  a  railroad  over,  upon  and  through  the  ave- 
nues, streets  and  places  in  said  resolution  mentioned,  toge- 
ther with  the  necessary  turnouts  and  switches  for  the  pro- 
per working  of  said  road.  The  act  further  provided,  that 
in  case  any  other  person  or  persons  than  the  mayor,  alder- 
men and  commonalty  of  New  York  should  own  any  private 
right  or  interest  in  any  of  said  streets  or  avenues,  and 
there  should  be  an  inability  to  agree  for  the  use  of  such 
right  or  interest  for  the  purposes  aforesaid,  the  right  to 
use  the  same  for  such  purpose  might  be  acquired  under  the 
provisions  of  the  general  railroad  act  of  April  2,  1850. 

Under  the  authority  of  this  act  and  of  the  resolution 
aforesaid,  the  complaint  alleged  that  the  defendants  entered 
upon  Greenwich  and  Washington  streets  aforesaid,  took  up 
the  pavements  and  subverted  the  soil  in  part,  and  were 
continuing  to  do  so,  and  had  taken  possession  of,  laid  down 
and  established  a  railroad  over  a  considerable  portion 
thereof,  and  threatened  further  to  continue  and  prosecute 
the  aforesaid  acts  and  proceedings,  and  to  establish  and 
operate  said  railroad  through  the  entire  length  of  said 
streets  (including  the  portions  belonging  to  Earl  and  Bar- 
tholomew as  aforesaid)  without  making  any  compensation 
therefor,  and  without  paying  or  providing  for  the  payment 
to  the  plaintiffs,  or  any  other  property  owners,  of  the  dam- 
ages resulting  to  them  and  their  property  from  the  taking 
VOL.  XXH.  § 
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of  their  land  and  the  laying  of  said  railway,  and  without 
instituting  any  proceedings  to  acquire  the  right  to  use  said 
streets  or  property  for  the  purposes  of  said  railroad,  and 
without  making  any  compensation  to  the  mayor,  aldermen 
and  commonalty  of  the  city  of  New  York,  for  the  benefit  of 
the  city  or  of  those  represented  by  them.  Wherefore  they 
pray  for  said  injunction  in  behalf  of  the  plaintiffs,  and  of 
all  other  property  owners  on  Greenwich  and  Washington 
streets,  and  of  all  other  citizens  and  tax  payers. 

They  found  their  application  for  the  injunction  on  sev- 
eral grounds  :  the  more  material  of  which  are,  the  alleged 
invalidity  of  said  resolution,  and  of  the  act  of  the  legisla- 
lature  ;  that  the  streets  are  under  the  control  of  one  of  the 
executive  departments  of  the  corporation,  known  as  the 
street  department ;  and  the  corporation  could  only  act 
through  such  department  in  making  the  contract,  or  con- 
ferring the  authority  in  said  resolution  mentioned  ;  that 
the  construction  of  said  railroad  would  materially  interfere 
with  the  use  of  said  streets  as  highways,  and  with  the  busi- 
ness purposes  of  the  adjoining  lot  owners  and  occupants, 
and  would  be  both  a  public  and  a  private  nuisance ;  that 
the  power  to  authorize  the  construction  of  said  railroad,  if 
possessed  by  the  corporation,  is  a  grant  of  a  franchise 
which  by  law  must  be  sold  and  disposed  of  at  public  auc- 
tion, and  to  the  highest  bidder  ;  or  if  not  so  required  to  be 
sold  by  law,  said  franchise  should  have  been  either  dispo- 
sed of  at  public  auction  to  the  highest  bidder,  in  order  to 
subserve  the  interests  of  the  tax  payers  and  travelers,  or 
else  granted  to  the  responsible  parties  who  made  voluntary 
offers  to  take  the  same  and  pay  a  liberal  compensation 
therefor  ;  that  the  grant  of  the  authority  conferred  by  said 
resolution  was  a  fraud  upon  the  plaintiffs,  the  citizens  and 
the  traveling  public,  and  the  passenger  fare  allowed  to  be 
charged  thereby  was  extravagant ;  that  the  consent  of  the 
mayor  was  necessary  to  said  grant  or  resolution,  and  that 
the  same  is  void  ;  that  the  people  of  the  state  have  a  public 
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property  and  perpetual  right  of  way  in  said  streets ;  and 
that  the  aforesaid  act  of  the  legislature  is  void,  inasmuch 
as  it  appropriates  the  public  property  in  said  streets  for 
private  purposes  without  having  received  the  assent  of  two- 
thirds  of  the  members  elected  to  each  branch  of  the  legis- 
lature. 

W.  ALLEN  BUTLER,  JOHN  VAN  BUREN  and  W.  CURTIS 

NOYES,  for  plaintiffs. 
CHARLES  O'CoNOR,  C.  L.  MONELL  and  H.  W.  ROBINSON, 

for  defendants. 

HOGEBOOM,  Justice.  This  application  for  an  injunction 
is  made  on  behalf  of  the  people,  and  also  on  behalf  of  the 
plaintiffs,  Earl  and  Bartholomew. 

The  reasons  upon  which  the  application  rests  are  differ- 
ent in  the  one  case  from  those  in  the  other.  I  will  first 
consider  the  question  as  to  the  plaintiffs,  Earl  and  Bartho- 
lomew. 

I  think  the  title  of  Earl  and  Bartholomew  to  the  lot 
claimed  by  them,  which  is  bounded  in  general  terms  by 
Greenwich  street,  extends  to  the  middle  of  the  street.  Such 
is  certainly  the  general  rule  as  applied  to  property  having 
similar  boundaries.  (3  Kent's  Com.,  433 ;  Jackson  agt. 
Hathaway,  15  John.,  447  ;  Hooker  agt.  Utica  Sf  Minden  Co., 
12  Wend.,  371  ;  Albany  st.,  11  Wend.,  19  ;  John  and  Cherry 
streets,  19  Wend.,  659,  675  ;  Heywood  agt.  The  Mayor,  3 
Seld.,  317  ;  Davis  agt.  Mayor,  4  Kern.,  506  ;  Williams  agt. 
Central  R.  R.  Co.,  16  JV*.  Y.  R.,  97  ;  Imlay  agt.  Union  Branch 
R.  R.  Co.,  26  Conn.,  249.)  And  this  is  so,  whether  the 
intervening  object  between  what  would  otherwise  be  adjoin- 
ing land  owners,  be  land  or  water,  a  street  or  a  highway, 
or  a  stream  of  water.  (Jackson  agt.  Hathaway,  15  John., 
447  ;  ^ams .agt.  Saratoga  fy  Washington  Railroad,  11  Barb., 
414  ;  Ex  parte  Jennings,  6  Cowen,  518  ;  Luce  agt.  Carley, 
24  Wend.,  451 ;  Demeyer  agt.  Legg,  18  Barb.,  14.) 
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It  is  conceded  to  be  the  rule  as  to  land  in  the  country, 
and  I  think  it  equally  applies  to  urban  territory.  (Ham- 
mond agt.  McLachlan,  1  Sand.  S.  C.  Rep.,  323  ;  Herring 
agt.  Fisher,  1  id.,  344  ;  Mams  agt.  Rivers,  11  Barb.,  390.) 

The  reason  is  substantially  the  same  as  applied  to  a  road 
in  the  country,  or  a  street  in  the  city  ;  that  is,  the  inter- 
vening strip  was  originally  taken,  or  supposed  so  to  be,  for 
public  purposes,  from  the  owners  on  opposite  sides  of  the 
street  or  highway,  taken  only  for  public  purposes,  and  only 
so  much  of  it  both  in  regard  to  the  quality  and  duration 
of  the  estate  as  was  supposed  to  be  required  for  the  public 
use,  and  is  to  be  returned  to  the  respective  proprietors 
when  the  public  have  no  further  use  for  it  ;  or  else  it  was 
founded  upon  principles  of  public  policy,  based  upon  the 
supposed  inconvenience  or  impropriety  of  having  so  long 
and  narrow  a  strip  of  land  or  body  of  water  the  subject  of 
a  distinct  and  separate  ownership  from  that  of  the  adjoin- 
ing territory  on  either  side.  In  other  words,  the  owners  of 
the  adjoining  lands  have  the  entire  property  in  the  land, 
subject  to  the  public  easement  and  rights.  It  may  be  true, 
that  as  regards  land  in  the  city,  the  use  of  the  public  is 
more  extended  and  comprehensive  than  in  the  country.  It 
is  wanted  not  only  as  a  road  for  purposes  of  passage  and 
transportation,  but  also  for  sewers,  for  vaults,  for  gas  pipes, 
for  water  pipes,  and  other  purposes.  But  the  essential 
characteristic  of  both  is  the  same,  to  wit  :  the  public  use 
or  necessity.  So  also  the  country  may  ultimately  become 
a  town,  the  town  may  become  a  city  ;  and  it  would  lead 
to  embarrassment  if  different  rules  of  construction  were 
applied  to  country  and  to  city  grants,  as  well  as  to  diffi- 
culty in  determining  when  the  actual  transmutation  from 
country  to  city  property  took  place.  Whether,  therefore, 
we  consider  the  question  as  one  of  naked  law  upon  the  con- 
struction to  be  given  to  a  legal  instrument,  or  as  a  rule  of 
evidence  to  be  applied  to  those  instruments  for  the  purpose 
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of  ascertaining  the  real  intentions  of  the  parties,  I  think  the 
result  will  be  the  same. 

In  determining  the  question  of  intention,  I  do  not  think 
the  measurement  of  the  lot  is  at  all  a  controlling  conside- 
ration. It  always  yields  to  the  more  certain,  marked  and 
prominent  boundaries  and  monuments.  (Adams  agt.  Sara- 
toga fy  Washington  R.  R.  Co.,  11  Barb.,  444  ;  Hammond  agt. 
McLachlan,  1  Sand.  S.  C.  Rep.,  337,  344,  348.)  Nor  do  I 
regard  the  fact  as  of  material  consequence  that  the  alleged 
lot  owners  apply  to  and  obtain  from  the  corporation  per- 
mission to  construct  vaults  under  the  streets,  and  pay  for 
such  permission.  At  most  it  would  indicate  the  mere  opin- 
ion of  the  lot  owner  as  to  the  extent  and  effect  of  his  deed, 
but  in  reality  it  merely  implies  that  the  owner's  right  is 
subject  and  subordinate  to  the  public  easement,  and  that 
the  latter  may  require  the  street  portion  of  the  lot  for  some 
of  the  subterranean  public  purposes  before  mentioned,  to 
avoid  which  the  previous  consent  of  the  public  authorities 
is  obtained  for  the  construction  of  the  vaults. 

This  being  so,  and  the  plaintiffs  Earl  and  Bartholomew, 
having  the  title  to  the  center  of  the  street,  subject  only  to 
the  public  easement,  they  have  a  right  of  property  in  the 
streets,  which  the  courts  are  bound  to  protect,  and  which 
cannot  be  taken  from  them,  except  for  public  use,  and  upon 
full  compensation.  That  taking  it  for  the  purposes  of  a 
railway  is  taking  it  for  public  use,  is  settled  by  repeated 
adjudications,  and  can  no  longer  be  regarded  as  an  open 
question.  (Bloodgood  agt.  Mohawk  Sf  Hudson  Railroad,  14 
Wend.,  51,  18  Wend.,  9  ;  Thatcher  agt.  Auburn  if  Syracuse 
Railroad,  25  Wend.,  462  ;  Presbyterian  Society  in  Waferloo 
agt.  Auburn  Sf  Rochester  Railroad,  3  Hill,  567  ;  Williams 
agt.  JV.  F.  Central  Railroad,  16  JV.  F.  Rep.,  97  ;  Buffalo  If 
JVeio  For/c  Railroad  agt.  Brainerd,  5  Seld.,  100.) 

Taking  it  also  for  railroad  purposes  has  been  adjudged 
to  be  a  new  and  distinct  use  from  that  of  an  ordinary 
street  or  highway,  and,  therefore,  is  not  supposed  to  have 
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been  embraced  in  the  award  of  damages  to  the  owner,  when 
the  same  was  appropriated  to  highway  purposes.  (  Wil- 
liams agt.  The  New  York  Central  Railroad,  16  JV*.  F.  Rep., 
97.)  It  is  not,  perhaps,  indispensable  to  discuss  the  pro- 
priety of  this  decision.  I  do  not  regard  it  as  absolutely 
binding,  except  within  the  range  of  the  facts  of  that  case. 
That  was  the  case  of  rail  cars  propelled  by  steam  ;  and  it 
has  been  very  gravely  debated,  and  is  now  the  subject  of 
much  discussion,  whether  the  appropriation  of  a  highway  to 
a  railroad  use,  especially  where  horses,  and  not  steam,  are 
the  motive  power,  is  anything  more  than  the  devotion  of 
it  to  the  same  general  purposes  of  passage  and  locomotion 
as  was  the  original  highway.  It  is  still  a  devotion  of  the 
street  or  road  to  highway  purposes  —  to  the  use  of  the 
public.  It  is  impossible  to  tell  precisely  to  what  extent  or  for 
what  precise  purposes  it  ought  to  be  assumed  that  com- 
pensation was  made  when  the  land  was  originally  taken.  It 
was  taken  for  public  use,  and  for  the  purposes  of  a  highway 
or  street  ;  and  yet  it  has  not  been  doubted  that  the  public 
authorities  might  subvert  the  soil,  and  lay  down  sewers, 
and  gas  mains,  and  water  pipes,  and  make  vaults  and  cess- 
pools. I  am  not  aware  that,  in  any  of  these  cases,  the 
public  authorities  make  any  additional  compensation  to 
private  property  owners  for  the  apparently  new  servitude 
to  which  the  street  is  thereby  devoted.  And  in  all  the 
statutes  to  which  I  have  referred,  incorporating  gas  or 
water  companies,  although  provision  is  made  in  most  of 
them  for  compensation  for  lauds  taken,  yet,  when  the  gas 
or  water  pipes  are  laid  in  or  under  a  public  street,  the  pro- 
vision generally,  if  not  universally,  is,  that  they  may  be  so 
laid  with  the  consent  of  the  municipal  authorities,  and  no 
provision  is  made  for  compensation  to  the  private  owners  ; 
and  yet  none  of  these  last  named  come  within  the  legiti- 
mate definition  of  strictly  highway  purposes.  And  when 
the  charters  of  railway  companies  allow  them  to  run  npon, 
cut,  or  intersect  the  ordinary  highways  of  the  country, 
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which  is  often  done,  provision  is  made  for  restoring  them, 
as  far  as  may  be,  to  their  former  grade  or  usefulness  ;  but 
not,  so  far  as  I  have  observed,  for  making  compensation  for 
any  interest  which  the  owner  of  the  fee  may  have  in  the 
highway. 

The  object  of  a  highway  is  to  furnish  accommodations 
for  the  passage  and  transportation  of  travelers  and  freight. 
But  it  has  never  been  said  what  precise  vehicles  shall  be 
employed,  nor  what  mode  of  locomotion  adopted.  It  is 
conceded  that  these  highways  may  be  used  by  foot  passen- 
gers, by  the  ordinary  carts,  wagons,  carriages  and  coaches, 
and  they  have  never  been  restricted  in  size.  May  they  not 
be  used  by  the  omnibus  and  the  railroad  car  ?  It  is  very 
true  the  "proper  use  may  be  regulated,  and  the  excessive 
size  may  be  restrained  by  the  public  authorities.  But  this 
is  a  matter  appertaining  to  the  police  or  good  government 
of  the  road,  and  not  a  matter  arising  under  the  question, 
whether  it  is  an  appropriation  of  private  property  to  new 
public  uses  requiring  additional  compensation.  It  is  wor- 
thy, at  least,  of  consideration,  whether  the  partial  control 
and  superintendence  which  the  local  and  state  authorities 
confessedly  have  over  the  public  and  private  vehicles  which 
occupy  and  traverse  the  streets  of  a  city,  and  which  they 
may,  undoubtedly,  exercise  for  the  public  convenience  and 
accommodation,  and  for  the  security,  also,  of  the  rights  and 
property  of  the  individual  citizen,  has  not  been  sometimes 
confounded  with,  or  mistaken  for  the  servitude  which  arises 
from  the  appropriation  of  the  street  or  highway  to  some 
novel  use,  demanding,  under  the  constitution,  new  compen- 
sation to  the  property  owner. 

A  railroad  car  drawn  by  horses,  is,  in  some  respects,  dif- 
ferent from  the  ordinary  vehicles  in  vogue  when  the  high- 
way was  laid  out, — that  is,  it  is  usually  larger  and  longer 
— travels  in  one  uniform  line  upon  a  grooved  surface — and 
cannot,  ordinarily,  turn  out  to  accommodate  other  vehicles 
which  it  may  meet.  At  the  same  time  it  occupies  the 
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center  of  the  street — is  ordinarily  out  of  the  way  of  such 
vehicles — and  its  track  may,  to  a  considerable  extent,  be 
conveniently  and  advantageously  used  by  the  latter.  Is  it 
quite  clear  that  this  is  such  a  radical  departure  from  the 
ordinary  use  of  a  highway,  and  productive  of  such  injuri- 
rious  and  unforeseen  results  to  property  owners  along  the 
street,  that  it  requires  a  new  assessment  of  damages  ?  May 
it  not  properly  be  considered,  in  regard  to  railroad  cars 
moved  by  horse  power,  as  in  the  present  case,  one  of  those 
incidents  in  regard  to  the  use  of  a  public  thoroughfare, 
which  must  be  regarded  as  within  the  original  contempla- 
tion of  the  parties  when  the  lands  were  devoted  to  public 
use,  one  of  those  gradual  changes  demanded  by  the  increas- 
ing wants,  prosperity  and  population  of  a  large  city,  which 
must  be  submitted  to  by  the  property  owner  in  deference 
to  the  demands  of  the  public  ?  This  is  not  inconsistent 
with  the  imposition  of  a  license  fee  by  the  public  authori- 
ties, or  with  any  other  reasonable  regulations  limiting  the 
use  of  the  street. 

It  is  quite  possible,  as  was  suggested  in  one  of  the  opin- 
ions in  the  Broadway  Railroad  case,  (14  JV*.  F.  R.,  520,  531,) 
that  a  horse  railway  might  be  chartered  with  authority  to 
the  private  citizen  to  run  his  own  car  upon  the  same ;  but 
whether  so  or  not,  it  is  not  perfectly  apparent  to  my  mind 
that  the  devotion  of  a  street  or  highway  in  part  to  the  pur- 
pose of  a  horse  railroad  is  such  a  new  or  additional  use  as 
requires  a  new  assessment  of  damages. 

The  case  of  a  steam  railway  is  stronger,  because  the 
speed  is  greater,  the  danger  more  imminent,  the  annoyance 
more  serious,  and  the  interference  with  the  general  use  of 
the  road  more  decided.  And  I  do  not  say  that  it  is  not 
such  a  new,  unusual,  and,  to  some  extent,  exclusive  appro- 
priation of  a  highway,  that  it  requires  a  new  consent  on 
the  part  of  the  property  owner,  or  a  new  compulsory  assess- 
ment of  damages.  It  is  difficult  to  lay  down  any  precise 
test.  Perhaps  it  would  be  wise  to  say,  that  in  all  cases 
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where  parties  are  obliged  to  appeal  to  the  legislature  for  a 
grant  of  the  right  or  power  to  construct  the  railway  or 
other  improved  mode  of  locomotion,  a  new  assessment  of 
damages  should  be  provided  for  and  made. 

In  the  case  under  consideration,  this  has  been  done. 
Provision  has  been  made  in  the  act  of  the  legislature  in 
question,  for  obtaining  title  in  case  any  person  (other 
than  the  corporation  of  New  York)  shall  own  any  private 
right  or  interest  in  any  of  the  streets  or  avenues,  over  or 
upon  which  the  railroad  is  authorized  to  be  laid.  The 
legislature  has  provided  this  mode  of  acquiring  title.  The 
defendants  have  accepted  the  grant  with  this  condition, 
and  must  be  deemed,  therefore,  to  have  conceded  that  the 
nature  of  the  improvement  called  for  a  new  assessment  of 
damages,  or  to  have  stipulated  to  make  the  same  in  consid- 
eration of  the  benefits  acquired  by  them  under  the  grant. 

I  must,  therefore,  hold,  that  the  plaintiffs  are  entitled  to 
compensation,  whether  it  be  great  or  small,  for  the  contem- 
plated appropriation  of  their  interest  or  property  in  Green- 
wich street  to  the  public  use  by  this  railway  company. 

If  this  is  so,  then  the  defendants  have  no  right  to  enter 
upon  their  premises,  and  take  their  property  without  first 
making  this  compensation  or  providing  means  to  make  the 
same. 

And  if  they  neglect  or  refuse  to  do  so,  then,  I  think,  an 
injunction  is  proper  to  prevent  such  appropriation,  until 
compensation  is  provided.  For, 

1.  It  is  the  usual  remedy,  or  one  of  the  usual  remedies, 
and  established  and  recognized  by  repeated  adjudications 
of  our  courts.  (Davis  agt.  The  Mayor  of  JVeto  York,  14  JV. 
Y.  R.,  526;  Williams  agt.  JV.  Y.  Central  Railroad,  16  JV. 
Y.  R.,  97  ;  Attorney  General  agt.  Cohoes  Company,  6  Paige, 
133  ;  Livingston  agt.  Livingston,  6  John.  Ch.  R.,  497  ;  Wet- 
more  agt.  Story,  22  Barb.  JR.,  415  ;  Corning  agt.  Lowerre,  6 
John.  Ch.  R.,  459  ;  Lawrence  agt.  The  Mayor,  £fc.,  2  Barb., 
587.) 
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2.  The  taking  of  this  property  without  compensation,  is 
a  palpable  act  of  usurpation,  a  violation  of  an  absolute  pro- 
perty right  without  pretence  of  justification,  serious  in  its 
consequences,  permanent  in.  its  duration,  and  in  a  certain 
sense  of  irreparable  injury  to  the  proprietors.     (Story's 
Com.  on  Eq.  Juris.,  ^  907,  908,  909  ;    Code,  §  219  ;  Benson 
agt.  Mayor  of  New  York,  10  Barb.,  226  ;  Davis  agt.  Mayor, 
14  JV.  F.  R.,  506  ;  Milhau  agt.  Sharp,  17  Barb.,  445.) 

3.  If  the  injunction  is  not  granted,  it  will  furnish  occa- 
sion for  numberless  trespass  suits,  and  involve  the  parties 
in  perpetual  litigation. 

4.  There  are  probably  other  parties  along  the  line  of 
Greenwich  and  Washington  streets  similarly  situated,  and 
having  similar  rights  of  property  with  the  plaintiffs  Earl 
and  Bartholomew,  and  the  preventive  remedy  by  injunction 
will  therefore  probably  save  large  expense,  as  well  to  the 
defendants  as  to  the  plaintiffs  and  others  similarly  circum- 
stanced. 

My  conclusion  therefore  is,  that  the  temporary  injunc- 
tion was  rightfully  awarded  so  far  as  it  applies  to  the  taking 
of  the  property  of  Earl  and  Bartholomew,  and  should  be 
continued. 

There  is  no  direct  evidence  before  me  that  it  covers  a 
larger  frontage  on  the  street  than  that  occupied  by  the 
plaintiffs  Earl  and  Bartholomew,  though  I  think  it  probable 
that  it  does  so.  It  is  suggested  to  me  that  the  general 
term  of  the  first  district  have  decided  that  in  a  similar  case 
the  injunction  might  rightfully  cover  sufficient  adjoining 
territory  to  protect  the  injured  property  owner  from  the 
inconvenience  and  annoyance  of  the  railroad  excavations 
and  operations  in  the  immediate  vicinity  of  his  premises  ; 
I  should  myself  prefer  to  restrict  it  to  the  property  propo- 
sed to  be  actually  taken,  treating  the  contemplated  action 
of  the  defendants  as  an  unwarrantable  invasion  of  a  pro- 
perty right,  but  in  deference  to  the  decision  of  the  general 
term  above  mentioned,  and  in  the  absence  of  evidence  of 


NEW  YORK  PRACTICE  REPORTS.  123 

People  agt.  Law. 

the  width  of  that  part  of  Greenwich  street,  which  lies  be- 
tween Fulton  and  Vesey  streets,  and  considering  also  that 
the  extension  of  the  injunction  over  a  few  feet  more  or  less 
of  ground,  cannot  be  very  material  to  the  defendants,  I 
shall  allow  the  injunction  to  stand  as  originally  ordered. 

The  question,  however,  is  a  very  different  one  with 
regard  to  the  other  plaintiff,  The  People.  Earl  and  Bar- 
tholomew have  no  interest  in  the  question  of  an  injunction 
beyond  the  protection  of  their  own  property  and  business. 
The  People  have  no  property  which  is  traversed  or  touched 
by  the  line  of  the  proposed  railroad  ;  they  are  not  there- 
fore in  a  situation  to  require  an  injunction  on  that  ground. 
The  people,  in  the  characters  in  which  they  sue  as  plain- 
tiffs in  this  action,  are  not  the  individual  citizens  of  the 
state,  but  the  aggregate  body  of  the  public.  Nor  is  the 
action  brought  for  the  benefit  of  such  other  persons  as  will 
come  in  and  contribute  to  the  expenses  of  the  action.  There 
are  therefore  no  private  property  rights  to  protect  beyond 
those  of  the  plaintiffs  Earl  and  Bartholomew,  which  have 
been  already  considered.  The  people  are  not  here  to  protect 
the  private  property  rights  of  individual  citizens  ;  such  citi- 
zens must  protect  their  own  rights.  They  do  not  complain. 

Nor  are  the  property  rights  of  the  corporation  of  New 
York  in  question  in  this  action.  The  people  are  not  the 
proper  representatives  of  those  rights.  The  corporation 
must  do  that  for  themselves.  They  are  not  parties  to 
this  suit.  If  they  are  aggrieved,  they  have  a  right  of 
action,  and  are  capable  of  prosecuting  in  their  own  behalf. 
It  is  not  for  the  people  to  do  so. 

For  the  same  reason,  it  appears  to  me  unnecessary  to 
consider  whether  the  grant  of  the  right  to  construct  this 
railroad  is  the  grant  of  a  franchise,  valuable  in  itself  as  a 
property  right,  and  attempted  to  be  disposed  of  without 
consideration,  or  for  an  insufficient  consideration,  and  in 
violation  of  the  provisions  of  the  charter.  To  an  action 
seeking  such  relief,  the  corporation  is  a  necessary  party 
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they  have  a  right  to  be  heard.  If  the  injury  is  done  to  the 
rights  of  the  corpration,  the  corporation  is  the  proper  party 
to  seek  redress.  If  done  by  the  corporation,  or  its  autho- 
rized agents,  the  one  or  the  other  should  be  made  parties 
to  the  action. 

The  same  argument,  I  think,  disposes  of  all  those  grounds 
of  relief,  based  upon  the  abuse  of  power  by  the  corpora- 
tion, or  its  agents  or  servants.  If  the  provisions  of  the 
charter  of  New  York  have  been  violated — if  the  common 
council  is  incapable  of  giving  a  valid  consent  to,  or  confer- 
ring a  legal  authority  upon  the  defendants  for  the  construc- 
tion of  this  road — if  the  franchise  should  be  sold  at  public 
auction,  or  disposed  of  for  a  more  adequate  consideration — 
if  the  assent  of  the  street  department  is  essential  to  the 
validity  of  the  grant — if  the  resolution  has  been  passed  by 
the  common  council,  without  complying  with  the  requisite 
formalities,  or  in  fraud  of  the  rights  of  their  constituents, 
or  if  in  any  other  way  abuses  or  irregularities  have  crept 
into  the  action  of  the  legislative  or  other  agents  of  the  cor- 
poration, these  questions  ought  not  to  be  disposed  of  with- 
out hearing  the  parties  whose  action  is  impeached  ;  and 
none  of  them  are  parties  to  this  suit.  I  regard  that  as  a 
sufficient  reason  for  not  giving  effect  to  these  objections. 

But  I  think  there  is  another  effectual  answer  to  these 
objections  :  it  is,  that  the  defendants'  authority  to  con- 
struct this  road  is  not  dependent  upon  the  consent  of  the 
corporation,  but  upon  the  act  of  the  legislature.  It  is  upon 
that  that  they  rely. 

The  true  and  important  question,  therefore,  to  be  dis- 
cussed is  the  validity  and  effect  of  the  statute  in  question, 
passed  on  the  14th  of  April,  1860. 

It  is  important  then  to  consider  what  this  act  purports 
and  is  intended  to  accomplish,  and  whether  the  power 
thereby  conferred  has  been  conferred  according  to  the 
forms  of  law,  or  is  liable  to  any  constitutional  objections. 

In  the  first  place,  I  think  it  was  intended  to  confirm  and 
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make  valid  the  grant  or  permission  conferred  by  the  reso- 
lution and  action  of  the  common  council,  whether  regular 
or  irregular — whether  valid  or  invalid — whether  the  con- 
sent was  sufficiently  or  imperfectly  given.  It  has  been  said 
that  the  consent  of  the  common  council  was  never  given 
according  to  the  forms  of  law,  and  that,  therefore,  it  is  not 
proper  to  assume  that  its  consent  was  ever  intended  to  be 
given.  But  I  think  this  is  a  fallacy,  and  that  the  effect  of 
the  act  in  question  is  a  legislative  declaration  and  adjudi- 
cation that  such  consent  was  intended  to  be  given ;  and 
that  their  confirmation  was  based  upon  that  assumption, 
and  the  action  of  the  common  council  intended  to  be  val- 
idated. This  the  legislature  had  the  power  to  do  ;  and  I 
think  they  have  effectually  ratified  the  action  of  the  com- 
mon council,  if  the  legislative  proceedings  are  free  from 
other  valid  or  constitutional  objections. 

Some  criticism  is  made  upon  the  effect  of  confirmation, 
in  a  legal  point  of  view ;  and  it  is  said  that  "  a  confirma- 
tion may  make  a  voidable  or  defeasible  estate  good,  but  it 
cannot  strengthen  a  void  estate."  (  Viners  Jlbr.,  Con.  Y.  pi. 
5,  Co.  Lit.,  295,  6.)  This  is  true ;  but  it  must  be  consid- 
ered in  reference  to  the  subject-matter.  If  the  common 
council  of  New  York  had  no  authority  to  give  their  con- 
sent in  any  way  to  the  construction  of  the  Ninth  Avenue 
Railroad,  a  mere  confirmation  of  an  act  thus  entirely  void 
and  unauthorized,  because  of  want  of  power  over  the  sub- 
ject-matter, would  probably  be  of  no  avail.  But  if  the 
common  council  had  authority  over  the  subject-matter  to 
express  their  consent,  provided  it  be  done  according  to 
established  forms,  I  think  the  supreme  power  would  have  a 
right  to  waive  or  correct  a  mere  irregularity,  and  by  con- 
firmation give  effect  to  an  act  in  other  respects  legally  done. 
I  am  inclined  to  think,  also,  that  there  is  something  of  sub- 
stance in  another  distinction  which  may  be  mentioned.  If 
a  resolution  of  the  common  council,  in  order  to  be  legally 
effective,  must  be  passed  in  a  particular  way — as  by  the 
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action  of  separate  boards  thereon  in  the  same  year — it  may 
be  that  the  resolution,  as  such,  is  still  defective,  notwith- 
standing its  confirmation  by  the  legislature  ;  but  if  the 
grant  or  permission,  which  is  the  subject  of  the  resolution, 
be  such  as  the  common  council  is  authorized  to  confer,  and 
such  grant  or  permission,  though  irregularly  given,  be  con- 
firmed by  the  legislature,  it  strikes  me  such  confirmation 
would  reach  back  of  and  beyond  the  mere  instrument  by 
which  the  grant  or  permission  was  conveyed,  to  the  sub- 
stance of  the  grant  or  permission  itself  and  make  it  effec- 
tive, if  the  exertion  of  such  a  power  would  be  within  the 
scope  of  the  powers  of  the  confirming  body. 

In  addition  to  this,  I  regard  the  act  in  question  as  in- 
tended to  confer,  and  as  actually  conferring,  an  original 
grant  of  power  to  construct  this  railroad  ;  and  that  it  has 
this  effect  independent  of  the  consent  of  the  common  coun- 
cil, and  that  it  is  effectual  in  form  to  accomplish  this  pur- 
pose. I  infer  this  from  the  tenor  of  the  act  itself.  The 
words  employed  are  comprehensive  enough  to  convey  this 
meaning ;  and  it  appears  to  have  been  the  legislative  inten- 
tion to  go  beyond  the  simple  act  of  confirmation,  and,  while 
preserving  to  the  grantees  of  the  common  council  all  the 
benefits,  and  subjecting  them  to  all  the  liabilities,  of  the 
arrangements  made  between  them  and  the  common  coun- 
cil, as  contracting  parties,  to  confer  positive  authority,  and 
give  legislative  sanction,  to  the  construction  of  this  rail- 
road. If  so,  it  comes  within  the  very  case  put  by  another 
elementary  writer  :  "  Confirmation  is  the  approbation  or 
consent  to  an  estate  already  created,  which,  as  far  as  it  is 
in  the  confirming  power,  makes  it  good  and  valid.  So  that 
the  confirmation  does  not  regularly  create  the  estate,  yet 
such  words  may  be  mingled  in  the  confirmation  as  may  cre- 
ate or  enlarge  an  estate — but  that  is  by  the  force  of  such 
words  that  are  foreign  to  the  business  of  confirmation,  and 
by  their  own  force  and  power  tend  to  create  the  estate." 
(Gilbert's  Tenures,  69,) 
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I  do  not  see  that  this  is  an  act  of  the  legislature  appro- 
priating the  public  moneys  or  property  to  local  or  private 
uses.  (Constitution,  art.  1,  sec.  9.)  It  is  not  an  appropri- 
ation of  the  public  moneys  or  property.  The  streets  are 
not  public  property  in  the  same  sense  intended  by  the  con- 
stitution— they  do  not  belong  to  the  state,  or  the  general 
public.  The  public,  whether  a  local  or  general  public, 
have  not  (if,  as  the  plaintiffs  contend,  the  right  of  soil  is  in 
the  adjoining  owners)  such  a  property  in  the  streets  as  was 
intended  by  the  article  of  the  constitution  in  question,  but 
only  an  easement  therein,  ( Gould  agt.  Hudson  River  Rail- 
road Co.,  2  Seld.,  547,)  nor  is  the  appropriation  to  local  or 
private  purposes.  Railroads  have  been  declared  to  be  pub- 
lic improvements,  and  taking  lands  for  them  it  is  settled  is 
taking  them  for  a  public  purpose.  (Bloodgood  agt.  Mohawk 
tf  Hudson  Railroad  Co.,  18  Wend.,  77.) 

Inasmuch  as  compensation  is  provided  for  in  the  act,  in 
case  the  property  of  private  citizens  is  taken,  I  see  no 
ground,  as  far  as  they  are  concerned,  for  saying-  that  the 
act  is  unconstitutional. 

The  act,  however,  does  not  provide  for  compensation  to 
the  city  in  case  any  of  their  property  is  taken.  If  they 
have  such  property,  I  think  the  act  is  invalid  and  inopera- 
tive, if  not  unconstitutional,  as  to  them.  It  does  not  appear 
in  this  case  whether  they  have  such  property  or  not.  If 
the  corporation  have  the  right  of  property  in  the  public 
streets,  then,  as  I  have  already  indicated,  in  the  case  of 
Earl  and  Bartholomew,  assuming  this  to  be  a  new  appro- 
priation of  the  highway,  I  regard  it  as  a  property  right,  for 
which  the  corporation  were  entitled  to  compensation,  and 
of  which  it  was  impossible  for  the  legislature  to  deprive 
them. 

This  raises  the  vexed  question,  whether  in  Greenwich 
and  Washington,  and  in  other  streets  in  the  lower  part  of 
the  city,  the  right  of  soil  is  in  the  corporation  of  New  York, 
or  in  the  adjoining  owners.  (Hoffman's  Treatise,  259  ;  Mil- 
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hau  agt.  Sharp.  15  Barb.,  193 ;  Bartow  agt.  Draper^  5  Duer, 
130.) 

In  the  view  I  take  of  the  law  in  question,  and  of  the  con- 
stitutional provision,  I  do  not  deem  it  necessary  to  decide 
that  question. 

So  far,  as  appears,  the  corporation  do  not  object  to  this 
grant.  They  do  not  claim  compensation.  It  is,  probably, 
assumed,  that  they  have  given  their  consent  to  the  grant 
to  Murphy  and  others.  The  validity  of  this  consent  de- 
pends (mainly  at  least)  upon  the  question,  whether  being 
attested  by  the  passage  of  the  resolution  in  question  by 
different  boards  of  the  common  council  in  different  years, 
it  is  valid  and  binding.  If  it  were  an  open  question,  I 
should  have  some  doubt  (though  I  do  not  express  any  defi- 
nite opinion)  whether,  regarding  the  board  of  aldermen  and 
the  board  of  assistant  aldermen,  as  mere  agents  of  a  corpo- 
ration, having  continual  succession  and  unending  life,  it 
was  essential  that  the  same  body  of  agents  should  continue 
to  be  the  exponents  of  its  will,  through  the  initiation,  pro- 
gress and  consummation  of  any  particular  measure,  espe- 
cially as  in  this  case  it  appears  that  both  boards  did  assent 
to  the  resolution  as  finally  passed  in  the  course  of  the  same 
year. 

But  it  is  not  an  open  question,  and  has  been  settled  in 
the  contrary  way  by  the  decision  of  the  general  term  of 
this  court,  in  the  case  of  Wetmore  agt.  Story,  (22  Barb.,  414.) 

But  assuming  that  they  have  not  given  their  consent,  I 
am  of  opinion  that  this  does  not  make  the  act  wholly  un- 
constitutional and  void,  and  incapable  of  confirmation.  The 
corporation  may  yet  give  their  consent,  or  they  may  waive 
their  claim  for  damages.  If  so,  I  think  the  error  is  cured. 
It  is  a  provision  exclusively  for  their  benefit,  and  they  may 
dispense  with  it  if  they  choose.  I  think  other  parties  not 
aggrieved  by  this  omission  have  not  a  right  to  object.  The 
corporation  may  never  claim  compensation,  and  if  they  do 
not,  I  do  not  see  that  any  other  person  is  injured. 
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It  seems  to  me  it  would  be  an  unsound  and  unauthorized 
interpretation  of  this  constitutional  provision  to  declare 
the  whole  act  void  for  such  an  omission.  The  act  is  not 
absolutely  prohibitory  in  its  terms  of  compensation  to  the 
corporation,  but  omits  to  make  provision  for  the  latter, 
doubtless  upon  the  idea  that  its  consent  to  the  grant,  though 
irregularly  conferred,  was  designed  to  be  effectually  given. 
It  does  not  seem,  therefore,  to  be  a  contemptuous  disregard 
on  the  part  of  the  legislature  of  the  vested  rights  of  the 
corporation.  I  think  the  erroneous  judgment  of  the  legis- 
lature in  this  particular  ought  not  to  nullify  the  whole  act. 

Even  if  it  be  conceded  that  the  people  are  the  legitimate 
parties  to  bring  to  the  notice  of  the  courts  the  unconstitu- 
tionally of  any  law  affecting  any  of  the  citizens  of  the 
state,  and  to  invoke  their  aid  to  prevent  its  execution  ; 
yet,  inasmuch  as  it  is  not  averred  in  the  complaint  that  the 
fee  of  the  public  streets  is  in  the  corporation  of  New  York, 
but,  on  the  contrary,  that  it  is  in  the  owners  of  the  land 
fronting  on  the  respective  sides  thereof,  I  think  it  would 
be  an  unwise  exercise  of  judicial  power  to  subvert  the  act 
in  question  on  account  of  the  mere  possibility  that  property 
rights  have  been  unconstitutionally  invaded,  without  any 
proof  of  the  fact. 

The  act  then  being  constitutional  and  valid,  as  to  all  the 
parties  to  this  suit,  it  must  be  sustained  and  enforced.  The 
railroad  in  question,  thus  sanctioned  by  the  highest  autho- 
rity in  the  state,  cannot  be  a  public  nuisance,  nor  is  it  a 
private  nuisance.  It  has  the  stamp  of  legislative  approba- 
tion. It  must  be  regarded  as  a  public  improvement.  The 
forms  of  law  being  complied  with,  and  no  constitutional 
provision  infringed,  neither  individuals  nor  courts  have  a 
right  to  dispute  its  binding  force. 

Nor  if  it  were  admissible  to  inquire  into  the  injurious 
character  of  the  proposed  structure,  should  I  feel  disposed 
upon  the  evidence  before  me,  and  in  this  stage  of  the  con- 
troversy, to  pronounce  it  a  nuisance.     In  a  general  point  of 
VOL.  XXII.  9 
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view,  whatever  may  have  been  the  opinion  heretofore,  rail- 
roads can  no  longer  be  regarded  as  possessing  that  char- 
acter. Public  sentiment  is  in  favor  of  their  authorization 
and  construction  to  a  reasonable  extent,  and  it  must  be  left 
to  the  legislature  to  declare  whether  the  public  exigencies 
demand  their  establishment. 

The  proper  disposition  of  this  application  seems  to  me 
to  be  to  continue  the  injunction  heretofore  granted,  and  to 
refuse  its  extension  beyond  the  limits  therein  prescribed. 

The  costs  of  the  motion  should  abide  the  event  of  the 
action. 


SUPREME  COURT. 

APOLLOS  R.  WETMORE  and  others  agt.  GEORGE  LAW,  execu- 
tor, &c.,  and  others. 

Where  facts  arising  after  judgment,  or  after  the  time  has  passed,  before  judg- 
ment, in  which  the  party  can  avail  himself  of  them  in  the  action,  are  of  such  a 
nature  that  the  judgment  ought  not  to  be  executed,  then  resort  may  be  had  by 
motion  to  the  court  to  vacate  or  stay  the  judgment. 

Where  premises  are  described  as  bounded  generally  on  or  by  a  street  or  highway, 
or  stream  of  water,  not  navigable,  this  description,  unexplained,  carries  the 
boundary  to  the  center  of  the  street  or  highway,  or  stream  of  water.  (See  to  the 
same  effect,  People  agt.  Law,  ante,  p.  109.) 

But  where  the  premises  are  described  as  bounded  "  beginning  at  the  corner  formed 
by  the  intersection  of  the  Easterly  line  of  Greenwich  street  with  the  Northerly 
line  of  Chambers  street,  then  follows  a  line  Southeasterly  along  the  line  of  Cham- 
bers street,"  &c. ;  such  a  description  bounds  the  premises  by  the  Easterly  and 
Northerly  lines  of  the  streets,  and  does  not  carry  the  owner  to  the  center  of  the 
streets. 

Therefore,  the  owner  whose  right  extends  to  the  center  of  the  street  is  entitled  to 
compensation  where  the  street  is  to  be  taken  for  the  purposes  of  a  railroad ;  but 
the  owner  whose  premises  are  bounded  by  the  line  of  the  street  is  not  so  entitled. 
(See  People  agt.  Law,  supra.) 

Whether  an  act  of  the  legislature  can  be  impeached  by  showing  by  affidavits  unfair 
and  improper  practices  by  parties  in  procuring  its  passage,  or  whether  it  can  be 
impeached  at  all,  other  than  by  a  direct  proceeding  for  that  purpose,  in  analogy 
to  the  mode  of  impeaching  a  patent — qucre? 

New  York  Special  Term,  November,  1860, 
MOTION  to  vacate  judgment, 
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W.  ALLEN  BUTLER,  JOHN  VAN  BUREN  and  W.  CURTIS 

NOYES,  for  plaintiffs. 
CHA'S  O'CoNOR,  CLAUDIUS  L.  MONELL  and  H.  W.  ROB. 

INSON,  for  defendants. 

HOGEBOOM,  Justice.  This  is  a  motion  by  defendants  to 
vacate  or  set  aside  so  much  of  the  judgment  entered  in  this 
action,  pursuant  to  the  direction  of  Judge  DAVIES,  as 
enjoins  the  defendants  from  entering  upon  those  portions 
of  Greenwich  and  Washington  streets,  in  New  York,  which 
lie  between  Reade  street  and  Cortlandt  street,  for  the  pur- 
pose of  laying  or  establishing  a  railroad  thereon,  and  from 
digging  up  or  subverting  the  soil  for  that  purpose,  or  oth- 
erwise encumbering  or  obstructing  the  free  and  common 
use  of  said  streets. 

The  motion  is  founded  principally  upon  an  act  of  the 
legislature,  passed  on  the  14th  day  of  April,  1860,  purport- 
ing to  confirm  a  certain  resolution  of  the  common  council, 
granting  permission  to  the  defendants,  or  some  of  them, 
to  lay  down  and  establish  a  railroad  in  said  streets  ;  and 
said  act  itself  also  purporting  to  authorize  the  defendants, 
or  some  of  them,  to  lay  down  and  establish  said  railroad 
therein. 

This  act  was  passed  since  the  judgment  in  the  above 
action  was  entered,  which  granted  the  injunction  com- 
plained of.  This  injunction  was  granted,  as  appears  by 
the  opinion  and  decision  of  the  court,  solely  upon  the 
ground  that  the  resolution  of  the  common  council  afore- 
said was  not  legally  passed  —  both  boards  of  the  common 
council  not  having  passed  the  same  during  the  same  year  ; 
and  hence,  that,  under  the  decision  of  this  court,  in  Wet- 
more  agt.'  Story,  (22  Barb.,  414,)  it  was  ineffectual;  and 
that  the  act  of  the  legislature,  of  April  4,  1854,  exempting 
railroads,  partially  constructed,  from  the  operation  of  that 
act,  and  authorizing  their  completion,  did  not  embrace  rail- 
roads partially  constructed  without  legal  authority.  The 
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requisite  legislative  authority  to  construct  this  road  having 
been  conferred,  as  claimed  by  the  defendants,  by  the  act 
of  April  14,  I860,  and  thus  the  sole  ground  removed,  upon 
which  Justice  DAVIES  rested  the  judgment  and  injunction 
in  question,  the  defendants  make  this  motion  before  the 
special  term  to  be  relieved  from  the  operation  thereof. 

1.  The  first  objection  taken  to  the  motion  is,  that  relief 
cannot  be  granted  in  this  summary  way  against  a  solemn 
judgment  of  the  court — that  resort  should  be  had  to  the 
writ  of  audita  querula — and  a  formal  issue  made  between 
the  parties  to  test  the  truth  of  the  matters  alleged,  and 
their  legal  bearing  upon  the  judgment. 

But  I  think  the  modern  practice  authorizes  a  resort  to 
this  motion — especially  if  the  facts  are  undisputed.  (Baker 
agt.  Judges  of  Ulster,  4  John.,  191  ;  Davis  agt.  Sturtevant, 
4  Duer,  148  ;  Clark  agt.  Rowling,  3  Comst.,  221,  222,  226, 
227.)  It  has  been  frequently  applied  for  the  benefit  of  a 
party  who  has  obtained  a  bankrupt's  discharge,  and  who 
has  had  no  opportunity,  before  judgment,  to  avail  himself 
of  that  defence.  (Lester  agt.  Mundell,  1  Bos.  fy  PuL,  227 ; 
Baker  agt.  Judges  of  Ulster,  4  John.,  191  ;  Thompson  agt. 
Hewitt,  6  Hill,  254  ;  Clark  agt.  Rowling,  3  Comst.,  226,  227.) 
And  if  it  be  clear  upon  the  facts  presented,  which  are  usu- 
ally, perhaps  always,  facts  arising  after  judgment,  or  after 
the  time  has  passed,  before  judgment,  in  which  the  party 
can  avail  himself  of  them  in  the  action — if  it  be  clear  that 
the  new  matter  is  of  such  a  nature  that  the  judgment  ought 
not  to  be  executed,  then  resort  may  be  had  to  this  sum- 
mary proceeding,  or  the  party  may,  at  his  peril,  take  the 
risk  of  disobeying  the  positive  directions  of  this  court,  con- 
tained in  the  judgment  itself.  Thus,  in  the  celebrated  case 
of  the  Wheeling  Bridge,  which  had  been  declared  a  nuis- 
ance, and  its  construction  enjoined,  and  removal  required 
by  the  supreme  court  of  the  United  States,  the  bridge,  after 
judgment,  was  legalized  by  an  act  of  congress,  establishing 
a  post  road  over  it,  and  thereafter  the  parties  who  were 
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enjoined,  having  resumed  its  construction,  were  proceeded 
against  for  a  contempt  for  violating  the  injunction  of  the 
court,  but  the  court  refused  to  punish  them,  upon  the 
ground  that  the  subsequent  action  of  congress  legalized  the 
defendants'  proceedings,  and  in  effect  nullified  the  judg- 
ment of  the  court.  (Pennsylvania  agt.  Wheeling  Bridge 
Co.,  18  How.  U.  S.  Rep.,  421.) 

But  it  is  the  safer  and  certainly  the  more  respectful 
course,  first  to  submit  the  question  to  the  court  itself,  and 
obtain  its  sanction  to  what  might  otherwise  be  regarded  as 
a  disrespect  of  its  authority.  The  defendants  were,  there- 
fore, justifiable  in  presenting  the  question  in  this  form. 

And  if  the  ground  on  which  Justice  DAVIES  placed  his 
decision,  to  wit,  the  absence  of  any  legal  sanction  either 
by  the  municipal  or  state  authorities  to  the  construction 
of  the  road,  has  been  removed  by  the  act  of  April  14,  1860, 
the  defendants  certainly  present  a  prima  facie  case  for  the 
application  of  the  rule. 

I  have  elsewhere  expressed  the  opinion  that  the  statute 
last  referred  to  was  a  legal  and  constitutional  exercise  of 
legislative  power,  except  in  a  particular  contingency  as  to 
the  corporation  of  New  York — that  it  was  intended  to  con- 
firm, and  had  the  effect  to  confirm  and  make  valid  the  reso- 
lution of  the  common  council,  whose  validity  is  impeached, 
and  to  confer  by  original  authority  the  right  to  make  and 
construct  the  railroad  in  question.  And  if  Judge  DAVIES 
was  right  in  the  conclusion  to  which  he  arrived,  that  the 
plaintiffs  did  not  establish  a  title  to  the  land  in  front  of 
their  lots  occupied  by  Greenwich  and  Washington  streets, 
to  the  center  of  the  street,  but  only  to  the  exterior  line 
thereof,  then  the  defendants'  motion  ought  to  be  granted, 
for  the  judgment  has  no  longer  any  solid  foundation  on 
which  to  rest. 

But,  after  the  best  consideration  which  I  have  been  able 
to  give  to  this  case,  I  have  come  to  the  conclusion  that  the 
plaintiffs  have  title  to  the  lots  mentioned  in  their  complaint, 
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at  least  to  some  of  them,  to  the  center  of  the  street.  I 
came  to  that  conclusion  after  examination  in  the  case  of 
The  People  and  Earl  and  Bartholomew  against  the  same 
defendants,  and  the  cases  appear  to  be  in  that  respect 
nearly  similar.  According  to  the  case  in  this  action,  the 
plaintiff  Wetmore  derives  title  under  a  deed  from  the  cor- 
poration of  New  York  to  Mangle  Minthorne,  dated  April 
20th,  1785.  The  premises  therein  described  are  bounded 
"  Westerly  by  a  street  or  wharf,  running  along  Hudson's 
river."  This  afterwards  appears  to  be  Washington  street. 
Mangle  Minthorne's  executors  afterwards  conveyed  the  pre- 
mises to  Apollos  R.  Wetmore  and  others  by  deed,  dated 
February  23d,  1825,  in  which  the  premises  are  described 
as  bounded  "  Westerly  and  Northerly  in  front  on  Washington 
street."  Two  subsequent  deeds  (the  last  of  which  vests  the 
whole  premises  in  the  plaintiff,  Apollos  R.  Wetmore,  alone,) 
dated  on  the  30th  of  October,  1834,  and  1st  February,  1843, 
describe  the  premises  as  bounded  "  Westerly  in  front  by 
Washington  street" 

As  I  understand  the  law,  this  description,  bounding  pre- 
mises generally  on  or  by  a  street,  or  highway,  or  stream  of 
water,  not  navigable,  unexplained,  carries  the  boundary  to 
the  center  of  the  street  or  highway,  or  stream  of  water. 
(Hammond  agt.  McLachlan,  1  Sand.,  323 ;  Herring  agt. 
Fisher,  1  Sand.,  344;  Jackson  agt.  Low,  12  John.,  252; 
Jackson  agt.  Hathaway,  15  John.,  447  ;  Adams  agt.  Saratoga 
&f  Washington  Railroad,  11  Barb.,  414;  Adams  agt.  Rivers, 
11  Barb.,  390  ;  Ex  parte  Jennings,  5  Cow.,  518  ;  People  agt. 
Seymour,  6  Cow.,  579  ;  Canal  Appraisers  agt.  People,  17 
Wend.,  571  ;  Commissioners  of  Canal  Fund  agt.  Kempshall, 
26  Wend.,  404  ;  Luce  agt.  Carley,  24  Wend.,  451  ;  Demyer 
agt.  Legg,  18  Barb.,  14.) 

On  the  other  hand,  the  premises  of  the  plaintiffs  R.  L.  & 
A.  Stuart,  are  described  in  deeds  to  them  from  the  Trus- 
tees of  Trinity  Church,  dated  January  14th,  1843,  and  June 
18th,  1849,  as  "  beginning  at  the  corner  formed  by  the 
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intersection  of  the  Easterly  line  of  Greenwich  street  with 
the  Northerly  line  of  Chambers  street,"  then  follows  a  line 
Southeasterly  along  the  line  of  Chambers  street,  then  a  line 
perpendicular  to  Chambers  street,  then  a  line  "  parallel  to 
that  of  Chambers  street,  one  hundred  and  nine  feet  to  the 
said  Easterly  line  of  Greenwich  street,  and  thence  South- 
wardly along  the  same  seventy-nine  feet  and  eight  inches 
to  the  place  of  beginning."  Other  premises  are  conveyed 
to  the  same  parties  at  the  corner  of  Greenwich  street  and 
Reade  street,  by  a  similar  description,  substituting  Reade 
street  for  Chambers  street. 

I  think  this  description  bounds  the  plaintiffs  Stuart  by 
the  Easterly  line  of  Greenwich  street,  and  does  not  carry 
them  to  the  centre  of  the  street.  (Child  agt.  Starr,  4  Hill, 
369  ;  Kingmans  agt.  Sparrow,  12  Barb.,  201 ;  Halsey  agt. 
McCormick,  4  Ker.,  296  ;  Jones  agt.  Carman,  2  Sand.  S.  C. 
R.,  234.) 

I  have  not  found  in  the  case  the  description  of  tho  pre- 
mises of  Howell  Hoppock,  and  am  not  therefore  in  a  condi- 
tion to  express  an  opinion  whether  those  premises  extend 
to  the  center  of  Washington  street,  as  claimed  in  the  com- 
plaint, or  not. 

If  I  am  right  in  my  construction  of  the  deed  to  Wetmore, 
he  owns  to  the  center  of  Washington  street,  subject  to  the 
public  easement,  and  therefore,  as  I  have  stated  in  the  case 
of  The  People  agt.  Law  and  others,  has  a  private  property 
in  the  street,  for  which,  by  the  act  in  question  and  by  the 
constitution  and  by  fundamental  principles  of  right,  he  is 
entitled  to  compensation,  and,  by  the  practice  in  equity 
cases,  to  an  injunction  until  this  compensation  is  made.  It 
would  not,  therefore,  be  proper  to  vacate  the  judgment  as 
to  him.  So  far  as  appears,  the  other  plaintiffs  have  not  a 
right  of  property,  and  are  not  entitled  to  compensation. 
But  it  cannot  be  a  matter  of  much  practical  importance  to 
the  defendants  to  have  the  injunction  dissolved  and  the 
judgment  vacated  as  to  the  Stuarts  and  Hoppock,  if  it  is 
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retained,  as  I  think  it  must  be,  to  Wetmore  ;  the  great 
object  being,  as  I  suppose,  to  test  the  question  whether  an 
injunction  properly  lies  to  protect  any  parties  whatever 
owning  property  on  or  along  the  line  of  these  streets.  I 
think  it  more  appropriate,  therefore,  to  preserve  the  injunc- 
tion and  judgment  intact  as  to  all  the  plaintiffs,  especially 
as  the  whole  subject  will  speedily  receive  a  more  deliberate 
and  careful  review  at  the  general  term,  upon  the  appeal  to 
that  tribunal. 

On  that  appeal  it  will  be  competent,  I  think,  for  the 
court  to  consider  the  whole  question  as  to  all  the  plaintiffs, 
whether  their  title  extends  to  the  center  of  the  streets,  and, 
if  satisfied  that  it  does,  to  affirm  the  judgment  of  Judge 
DAVIES,  notwithstanding  they  shall  be  of  opinion  that,  upon 
the  facts  found  by  him,  the  injunction  could  not  be  sus- 
tained. 

With  a  view  to  impeach  the  validity  of  the  act  of  1860, 
and  to  overcome  its  force,  the  plaintiffs  in  opposition  to  the 
motion  read  an  affidavit,  for  the  purpose  of  showing  unfair 
practices  on  the  part  of  Mr.  Law  and  other  parties  in  pro- 
curing the  passage  of  that  act.  The  defendants,  regarding 
portions  of  this  affidavit  as  scandalous  and  impertinent, 
have  moved  to  expunge  the  same.  Although  I  am  strongly 
inclined  to  think  the  matter  thus  presented  as  wholly  irrel- 
evant and  out  of  place  on  this  motion,  I  have  not  thought 
it  necessary  to  criticise  it  with  so  much  care  as  to  deter- 
mine whether  it  should  be  expunged,  particularly  as,  in  all 
probability,  my  decision  upon  the  whole  question  will  be 
subjected  to  review  upon  appeal.  I  therefore  deny  the 
motion  to  expunge.  As  to  the  merits  of  this  part  of  the 
application,  I  am  of  opinion  that  there  are  not  facts 
enough  stated  or  established  to  justify  the  court  in  imput- 
ing unfairness  or  fraud,  especially  to  the  extent  of  disre- 
garding the  act  as  void  for  that  reason.  Nor  should  I  do 
so  without  giving  the  defendants  an  opportunity  to  rebut 
these  statements,  if  material.  Nor  am  I  satisfied  that  an 
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act  of  the  legislature  can  be  thus  impeached  for  fraud,  not 
appearing  upon  its  face,  (Fletcher  agt.  Peck,  6  Cranch,  87,) 
or  that  it  can  be  impeached  otherwise,  if  at  all,  than  by  a 
direct  proceeding  for  that  purpose,  in  analogy  to  the  mode 
of  impeaching  a  patent.  (People  agt.  Mauran,  5  Denio,  389  ; 
People  agt.  Livingston,  8  Barb.,  253.)  I  have,  therefore,  in 
disposing  of  the  case,  laid  no  stress  upon  this  portion  of 
the  plaintiffs'  affidavits. 

The  defendants'  motion  must  be  denied,  but  with  liberty 
to  renew  the  same,  if  they  shall  be  so  advised,  after  the 
determination  of  the  defendants'  appeal  from  the  judgment 
in  question,  or  after  they  shall  have  consummated  the 
necessary  measures  for  making  compensation  to  the  plain- 
tiffs under  the  act  of  1860. 

Ten  dollars  costs  of  making  and  opposing  the  motion 
may  abide  the  event  of  the  action. 


NEW  YORK  COMMON  PLEAS. 

GEORGE  W.  WILLIAMS  agt.  ALEXANDER  HOLLAND,  Treasurer 
of  the  American  Express  Company. 

Where  an  express  company  or  common  carrier  carries  a  box  of  merchandize  deliv- 
ered to  it  for  transportation  to  the  place  of  destination,  and  there  tenders  it  to  the 
consignee  who  refuses  to  receive  it,  the  liability  of  the  company  or  carrier  is  dis- 
chaiged  by  placing  the  box  upon  storage  with  a  responsible  warehouseman. 

Under  such  circumstances  the  warehouseman  becomes  the  bailee  or  agent  of  the 
owner  in  respect  to  it. 

Where  the  premises  in  which  such  goods  are  stored  are  broken  into  by  robbers,  and 
the  box  and  its  contents  feloniously  taken,  the  warehouseman  is  not  liable  for 
the  loss. 

Whether  the  carrier  is  bound  to  notify  the  owner  of  the  goods  of  this  storage,  quere? 

When  the  owner  does  not  at  the  time  a  package  is  left  with  the  carrier  for  trans- 
portation, disclose  his  name  and  residence,  there  is  no  negligence  on  the  part  of 
the  carrier  in  not  giving  notice  of  the  storage. 

In  an  action  against  a  carrier  for  negligence,  the  onus  of  showing  negligence  is  upon 
the  plaintiff,  and  when  he  fails  to  prove  it  he  cannot  maintain  the  action. 
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General  Term,  November,  1861. 

Present,  DALY,  BRADY  and  HILTON,  Judges. 

ON  the  8th  day  of  April,  1858,  there  was  delivered  to 
the  American  Express  Company,  a  box  of  goods  for  trans- 
portation, marked  "  J.  H.  Scott,  Lyons,  Iowa,"  for  which 
the  company  gave  a  receipt,  expressing  their  undertaking 
to  forward  and  deliver  the  articles. 

The  receipt  does  not  disclose  the  name  of  the  shipper  or 
owner  of  the  package.  There  was  a  charge  upon  the  pack- 
age of  $167,  which  was  to  be  paid  by  the  consignee  on  the 
delivery  of  the  box  to  him.  The  package  was  duly  for- 
warded by  the  Express  Company  to  Lyons,  the  place  of  its 
destination,  and  was  there  tendered  to  the  consignee  in  good 
order,  who  refused  to  receive  the  box  or  pay  the  charges. 
Whereupon  the  box  was  stored  in  the  care  of  responsible 
parties  at  Lyons,  with  whom  the  company  was  in  the  habit 
of  storing  goods.  Within  a  short  time  after  such  storage, 
the  premises  upon  which  the  box  was  stored  were  entered  by 
robbers,  and  the  box  and  contents  feloniously  taken  away. 
The  contents  of  the  box  was  a  "  kit  of  gambling  tools." 

This  action  was  brought  by  the  plaintiff  on  the  ground 
of  the  alleged  neglect  and  refusal  of  the  company  to  deliver 
the  box  or  to  return  the  same  to  the  plaintiff.  The  court 
below  rendered  judgment  in  favor  of  the  defendant,  where- 
upon the  plaintiff  appealed  to  this  court. 

HENRY  A.  GRISWOLD,  for  appellant. 

I.  The  business  of  the  American  Express  Company  is 
that  of  common  carriers.  They  "  forward  goods  subject  to 
purchase  or  other  charges,  and  collect  the  same  on  delivery," 
throughout  the  different  states,  including  the  state  of  Iowa, 
the  place  where  the  goods  in  question  were  sent. 

Being  common  carriers,  they  are  liable  as  such  until  the 
full  and  complete  performance  of  their  contract.  (Russell 
agt.  Livingston  fy  Wells,  19  Barb.,  346  ;  Sherman  agt.  Wells, 
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Gen.  Term  Sup.  Court,  Sept.  '58,  DAVIES,  J.  ;  Door  fy  others 
agt.  JV.  J.  Steam  Nav.  Co.,  1  Ker.,  485 ;  Kemp  agt.  Cough- 
try,  11  John.,  107.) 

II.  A  common  carrier  cannot  limit  his  responsibility  by 
notice;  o.  special  agreement  to  that  effect,  between  the  par- 
ties, is  necessary.     (Door  and  others  agt.  JV.  J.  Steam  Nav. 
Co.,  cited.) 

III.  Even  though  the  company  could  limit  their  respons- 
ibility to  that  of  warehousemen,  and  supposing  they  have 
done    so  by  their  bill  of  lading  or  receipt,  or  are  to  be 
regarded  as  such  by  the  law,  still  they  are  responsible  in 
this  case,  on  the  ground  of  negligence. 

IV.  The  gambling  defence  amounts  to  nothing. 

It  is  not  shown  that  the  goods  were  tools  and  implements 
"  to  be  used  for  gambling ,"  or  were  "  used  only  for  gambling 
purposes;"  the  contrary  of  this  is  established  by  the  evi- 
dence. 

HOOPER  C.  VAN  VORST,  for  respondent. 

I.  The  American  Express  Company  faithfully  discharged 
its  whole  duty  to  the  plaintiff  under  its  agreement  with  him. 
The  box  was  safely  conveyed  to  the  place  of  destination, 
and  there  tendered  in  good  order  to  the  consignee,  who 
refused  to  take  it.     It  was  then  stored  in  the  care  of  "good 
and  responsible  parties."    (Jlngell  on  Com.  Carriers,  §  291.) 

II.  Where  goods  are  safely  conveyed  to  the  place  of  des- 
tination, and  the  consignee  is  dead,  absent,  or  refuses  to 
receive  them,  the  carrier  may  discharge  himself  from  fur- 
ther responsibility  by  placing  the  goods  in  store  in  the 
care  of  responsible  parties.     Then  the  risk  of  the  carrier 
ceases,  and  the  liability  of  the  warehouseman  commences. 
(Fislc  agt.  Newton,  1  Denio,  45  ;  JJngell  on  Carriers,  ^  295, 
and  cases  cited.) 

(a.)  Common  carriers  who  pursue  also  the  business  of 
warehousemen,  are  subject  to  the  strict  responsibility  of 
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carriers  only  while  the  goods  conveyed  by  them  are  "  in 
transitu."  When  the  goods  are  placed  in  their  warehouse 
they  are  simply  liable  as  warehousemen.  (Angell  on  Car- 
riers, §§  79.  302  ;  Story  on  Bailments,  §§  446,  449.) 

(b.)  When  the  consignee  of  goods  refuses  to  receive 
them,  the  carrier  may  hold  them  as  a  warehouseman  for 
the  owner,  or  lodge  them  with  suitable  persons  for  him ; 
and  such  persons  then  become  bailees  of  the  owners  of  the 
goods.  (1  Parsons  on  Cont.,  659  ;  Ostrander  agt.  Brown,  15 
John.,  39  ;  Angell  on  Carriers,  §§  291,  295.) 

(c.)  No  authority  can  be  found  making  it  a  duty  of  the 
carrier  to  notify  the  consignor  that  the  goods  have  been 
stored. 

If  it  is  a  duty  thus  to  notify,  the  presumption  is  that  it 
was  done. 

Plaintiff,  though  sworn  as  a  witness,  does  not  say  that 
he  failed  to  receive  notice  that  the  goods  were  stored.  It 
clearly  was  his  duty  to  call  at  the  express  office  and  inquire 
about  his  goods.  If  he  did  not,  he  is  himself  guilty  of 
great  negligence.  He  does  not  say  that  he  called  and 
inquired,  and  failed  to  learn  what  had  become  of  his  goods. 
The  fair  presumption  is.  from  the  facts,  that  he  knew  the 
goods  were  stored. 

The  plaintiff  in  this  case,  when  he  left  the  box,  neither 
gave  his  name  nor  residence. 

III.  A  warehouseman  is  not  liable  for  losses  by  fire  or 
burglars  in  cases  where  no  gross  negligence,  fraud  or  con- 
nivance can  be  imputed  to  him  or  his  servants.     He  is 
liable  only  for  ordinary  diligence.     (1  Parsons  on  Cont., 
617  ;  Platt  agt.  Hibbard,  7  Cow.,  497  ;  Knapp  agt.  Curtis, 
9  Wend.,  60  ;  Foote  agt.  Storrs,  2  Barb.,  326.) 

IV.  The  American  Express  Company  are  "  express  for- 
warders," and  not  common  carriers;  and  the  receipt  given 
to  plaintiff  restricts  their  liability  to  that  of  forwarders 
only.     (1  Parsons  on  Cont.,  703,  and  cases  cited.) 

V.  The  box  in  question  contained  a  "  kit  of  gambling 
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implements,"  which  being  liable  to  confiscation,  it  is  against 
the  policy  of  the  law  to  regard  as  being  of  any  "  actiona- 
ble value."  (2  R.  S.,  pp.  74,  75,  kth  ed.,  particularly 
®  23,  24.) 

By  the  court,  DALY,  F.  J.  The  defendants  carried  the 
box  to  the  place  of  destination,  and  tendered  it  to  the  con- 
signee, who  refused  to  receive  it.  It  was  then  safely  stored 
by  the  defendants  in  the  premises  in  which  they  were 
accustomed  to  store  merchandize  in  the  care  of  good  and 
responsible  parties  ;  and  while  thus  upon  storage  the  pre- 
mises were  broken  into  by  robbers  and  the  box  and  its  con- 
tents feloniously  taken. 

The  consignee  having  refused  to  receive  the  box,  the  de- 
fendants discharged  their  contract  as  carriers,  by  placing 
it  upon  storage,  and  the  warehouseman  became  thereafter 
the  bailee  and  agent  of  the  plaintiff  in  respect  to  it.  (Fisk 
agt.  Newton,  1  Denio,  45  ;  Ostrander  agt.  Brown,  15  John., 
39  ;  Cairnts  agt.  Robbins,  8  Mees.  #  Wels.,  258.)  As  the 
property  was  taken  feloniously,  the  warehouseman  was  not 
answerable  for  the  loss.  (Schmidt  agt.  Blood,  9  Wend., 
268.)  But  it  is  claimed  that  the  defendants  are  liable, 
because  they  did  not  notify  the  plaintiff  within  a  reason- 
able time  of  the  refusal  of  the  consignee,  and  that  they  had 
stored  the  box  with  a  warehouseman.  But  it  did  not 
appear  from  anything  in  the  case  that  the  defendants  knew 
who  was  the  owner  ;  and  unless  they  did,  they  could  not 
be  expected  to  notify  him  of  what  they  had  done  ;  or  if 
they  did  know,  it  may  have  been,  for  all  that  appears  in 
the  case,  that  he  was  duly  notified.  The  name  of  the  owner 
was  not  inserted  in  the  printed  receipt  given  by  the  defend- 
ants. The  space  in  which  the  consignor's  name  is  usually 
inserted,  was  left  blank,  and  the  address  of  the  consignee, 
or  person  to  whom  the  box  was  to  be  delivered,  was  the 
only  thing  contained  in  the  receipt  to  indicate  to  whom  the 
property  belonged.  Under  such  circumstances  there  could 
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be  no  presumption  that  the  defendants  knew  that  the  box 
belonged  to  the  plaintiff,  and  that  they  failed  to  notify  him. 

It  rested  with  the  plaintiff  to  make  out  a  case  of  negli- 
gence, and  all  that  was  necessary  to  show  it,  was  incum- 
bent upon  him  to  prove.  He  was  himself  examined  as  a 
witness,  and  if  he  had  communicated  his  name  and  address 
to  the  defendants  when  the  box  was  left  with  them  for 
transportation,  he  could  have  proved  it.  He  did  not  do 
so  ;  and  if  any  conclusion  is  to  be  drawn,  it  is  that  the 
defendants  had  no  knowledge  of  the  owner  until  after  the 
box  was  feloniously  taken  from  the  warehouse. 

As  the  contents  of  the  box  was  "  a  kit  of  articles  or  im- 
plements for  gambling,"  there  may  have  been  very  good 
reasons  for  concealing  the  name  of  the  person  in  the  state 
to  whom  it  belonged.  (2  R.  S.,  927,  §  25,  5th  ed.) 

It  is  sufficient,  in  conclusion,  to  say,  that  the  onus  of 
showing  that  the  box  was  lost  by  the  defendants'  negli- 
gence, was  upon  the  plaintiff,  and  that  he  failed  to  show 
anything  of  the  kind. 

The  judgment  should  be  affirmed. 


SUPREME  COURT. 
FREEMAN  WARREN  agt.  JOHN  G.  WARREN. 

On  an  appeal  from  a  judgment  on  the  report  of  a  referee,  where  it  appears  that  the 
referee  wrote  an  opinion  in  the  case,  but  it  is  not  printed  with  the  case  nor  pre- 
sented to  the  court,  the  argument  of  the  cause  will  be  postponed  until  the  next 
general  term,  that  the  opinion  may  be  properly  presented. 

Broome  General  Term,  November,  1861. 

BALCOM,  CAMPBELL  and  PARKER,  Justices. 

THIS  was  an  appeal  from  a  judgment  entered  upon  the 
report  of  a  referee.  It  appeared  that  the  referee  wrote  an 
opinion  in  the  cause,  in  which  he  assigned  his  reasons  for 
the  conclusions,  of  fact  and  law  contained  in  his  decision. 
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The  COURT  held  that  the  opinion  of  the  referee  should  have 
been  printed  with  the  case,  and  presented  to  the  court  by 
the  appellant's  counsel.  (See  Rule  43.)  And  for  the  rea- 
son, among  others,  that  it  had  not  been  printed  or  pre- 
sented, the  court  postponed  the  argument  of  the  cause 
until  the  next  general  term. 

G.  L.  SMITH,  for  plaintiff". 
H.  B.  SMITH,  for  defendant. 


COURT  OF  APPEALS. 

THE  PEOPLE  ex  rel.  THE  PARKER  MILLS,  appellants  agt.  THE 
COMMISSIONERS  OF  TAXES  AND  ASSESSMENTS  FOR  THE  CITY 
OF  NEW  YORK,  respondents. 

Manufacturing  corporations  of  another  stite,  who  send  a  portion  of  their  products 
to  this  state  for  market  and  sale  merely,  cannot  be  taxed  on  such  property, 
although  they  have  a  store  hired  and  an  agent  here  for  the  purposes  of  sale. 

The  statute  of  1855  does  not  apply  to  such  a  case,  for  the  reason  that  there  is  no 
sum  invested  or  used  for  the  purpose  of  carrying  on  a  continuous  business  in  this 
state. 

THIS  is  an  appeal  from  a  judgment  rendered  by  the 
supreme  court  in  the  first  district,  in  the  month  of  May, 
1860,  dismissing  the  certiorari  issued  in  this  matter  to  the 
commissioners  of  taxes  and  assessments  for  the  city  of  New 
York,  and  affirming  the  action  of  said  commissioners  in 
assessing  the  personal  property  of  the  appellants  for  the 
purpose  of  taxation. 

The  petition  is  presented  under  the  law  of  1859,  in  rela- 
tion to  the  assessment  and  taxation  of  property  in  the  city 
of  New  York. 

The  law  provides  that  the  "  tax  commissioners  shall 
assess,"  &c.,  (§  10.) 

If  any  person  feels  aggrieved  by  the  action  of  the  com.- 
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missioners,  he  shall  appear  before  them,  submit  to  exami- 
nation, <fcc.,  and  the  commissioners  shall  decide  upon  the 
application.  If  the  applicant  shall  be  dissatisfied  with  the 
decision,  he  may  apply  to  a  justice  of  the  supreme  court 
for  a  certiorari,  requiring  the  commissioners  to  certify  the 
proceedings  before  them  to  the  supreme  court.  (§  20.) 

In  February,  1855,  the  legislature  passed  a  law,  of  which 
a  copy  is  as  follows  : 

§  1.  "  All  persons  and  associations  doing  business  in  the 
state  of  New  York,  as  merchants,  bankers,  or  otherwise, 
either  as  principals  or  partners,  whether  special  or  other- 
wise, and  not  residents  of  this  state,  shall  be  assessed  and 
taxed  on  all  sums  invested  in  any  manner  in  said  business, 
the  same  as  if  they  were  residents  of  this  state,  and  said 
taxes  shall  be  collected  from  the  property  of  the  firms,  per- 
sons, or  associations  to  which  they  severally  belong." 

The  Parker  Mills  is  a  corporation  created  by  an  act  of 
the  legislature  of  the  state  of  Massachusetts  ;  the  said  cor- 
poration carries  on  the  business  of  manufacturing  nails  in 
the  states  of  Massachusetts  and  Rhode  Island  ;  the  whole 
amount  of  the  capital  of  said  corporation  is  invested  in  the 
said  states,  and  the  nails  manufactured  by  said  corporation 
are  there  entirely  completed  and  packed  for  market ;  none 
of  the  capital  of  said  corporation  is  invested  in  the  state  of 
New  York,  and  no  manufacturing  is  done  by  said  corpora- 
tion within  the  state  of  New  York,  but  said  corporation 
has  a  depot  in  the  city  of  New  York,  where  productions  of 
their  manufactories  in  Massachusetts  and  Rhode  Island  are 
received  and  sold,  the  proceeds  of  which  are  immediately 
sent  to  the  said  Parker  Mills,  in  Massachusetts. 

In  1859,  the  commissioners  of  taxes  and  assessments  for 
the  city  of  New  York  assessed  the  personal  property  of  the 
corporation,  "  The  Parker  Mills,'7  for  taxation  at  $25,000, 
although  the  corporation  was  located  in  Massachusetts,  and 
had  its  entire  capital  invested  there. 

After  the  examination  of  the  agent  of  the  corporation, 
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the  sum  assessed  was  reduced  to  $10,000,  and  the  tax  levied 
upon  that  sum  is  $179.21. 

On  the  28th  day  of  November,  the  appellants  obtained  a 
writ  of  certiorari,  requiring  the  respondents  to  send  to  the 
supreme  court  for  the  first  district  their  proceedings  in  said 
matter,  and  the  record  of  their  decision  therein,  with  all 
things  touching  the  same. 

To  this  certiorari  the  respondents  made  a  return,  stating 
that  they  reviewed  such  assessment,  and  reduced  the  same 
to  the  sum  of  $10,000,  and  found,  as  matter  of  fact,  that 
the  appellants  were  not  residents  of  this  state,  and  that 
they  were  conducting  business  in  said  city  of  New  York, 
and  were  liable  to  taxation,  <fea 


EDWARD  C.  DELAY  AN,  for  appellants. 

FIRST. — The  act  of  1855  was  passed  to  correct  an  abuse 
of  the  rule,  that  personal  property  should  be  taxed  at  the 
place  of  residence  or  domicil  of  its  owner. 

The  object  was  to  impose  a  tax  upon  capital  actually 
and  permanently  invested  in  business  in  this  state,  although 
its  owner  resided  in  another  state. 

It  did  not  contemplate  taxing  capital  which  is  in  ano- 
ther state.  Such  was  not  its  object. 

Although  it  is  true  that  all  property  within  the  state  is 
protected  by  its  laws,  and  should  contribute  to  its  mainte- 
nance, yet  there  are  exceptions  to  this  rule  or  reasons  of 
policy  why  it  should  not  in  every  instance  be  applied  ;  as 
where  persons  are  temporarily  within  the  state,  having 
their  property  with  them ;  or  for  the  purpose  of  encour- 
aging trade. 

SECOND. — They  have  no  capital  invested  in  business  in 
the  state  of  New  York. 

The  entire  capital  is  invested  in  manufacturing  property 
in  the  states  of  Massachusetts  and  Rhode  Island.     It  is 
permanently  out  of  New  York. 
VOL.  XXII.  W 
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That  which  comes  within  the  state  of  New  York  is 
simply  a  production  to  be  sold,  and  the  proceeds  immedi- 
ately sent  out  of  the  state ;  no  part  of  them  remain  for 
re-investment. 

A  "  sum  invested  in  business"  is  that  which  is  the  basis 
of  a  permanent  business  ;  it  is  re-invested  and  converted 
in  the  same  place  within  the  state. 

All  cases  on  this  subject  which  have  been  under  the  cog- 
nizance of  the  courts  have  dealt  with  capital  as  being  the 
"  sum  invested."  (28  Barb.,  p.  318  ;  17  How.  Pr.  R.,  201.) 

That  which  the  appellants  send  to  the  city  of  New  York 
for  sale,  is  not  to  be  "  invested"  there  ;  and  is  not  so  in- 
vested; it  is  sent  simply  to  find  a  market,  and  when  the 
market  is  found,  its  proceeds  are  sent  out  of  the  state. 

That  upon  which  the  commissioners  laid  the  assessment 
may  have  gone  from  the  state  before  the  assessment  was 
actually  made.  It  could  not  have  been  reached  to  pay  its 
own  tax. 

THIRD. — The  productions  so  consigned  are  exempt  by 
statute. 

"  The  products  of  any  state  in  the  United  States,  con- 
signed to  agents,  in  any  town  or  ward  in  the  state,  for  sale 
on  commission  for  the  benefit  of  the  owner  thereof,  shall 
not  be  assessed  to  such  agents."  (2  R.  S.,  1st  ed.,  p.  389.) 

FOURTH. — The  commissioners  of  taxes,  &c.  of  New  York, 
are  to  assess  the  value  of  personal  property  subject  to  tax- 
ation. (Laws  1859,  p.  680,  §  7.) 

There  is  no  power  to  act  in  cases  where  there  is  no  tax- 
able property  within  their  jurisdiction. 

"  Capital  subject  to  taxation  is  that  fund  upon  which 
the  corporation  transacts  its  business."  (4  Comst.,  p.  448.) 

RICHARD  MOTT,  for  respondents. 

SELDEN,  J.  This  case  depends  upon  the  construction  to 
be  given  to  the  act  of  February  27th,  1855,  amendatory  of 
the  several  acts  for  the  assessment  and  collection  of  taxes 


NEW  YORK  PRACTICE  REPORTS.  147 

People  ex  rel.  Parker  Mills  agt.  Commissioners  of  Taxes,  Ac.  of  New  York. 

in  this  state.  Section  1  of  that  act  is  as  follows :  "  All  per- 
sons and  associations  doing  business  in  the  state  of  New 
York  as  merchants,  bankers  or  otherwise,  either  as  princi- 
pals or  partners,  whether  special  or  otherwise,  and  not  res- 
idents of  this  state,  shall  be  assessed  and  taxed  on  all  sums 
invested  in  any  manner  in  said  business,  the  same  as  if  they 
were  residents  of  this  state ;  and  said  taxes  shall  be  col- 
lected from  the  property  of  the  firms,  persons  and  associa- 
tions to  which  they  severally  belong." 

I  have  no  doubt,  and  shall  therefore  assume,  that  the 
words  "  persons  and  associations,"  used  in  this  statute, 
should  be  construed  to  include  corporations  ;  but  the  words 
"  descriptive  of  the  property  in  respect  to  which  they  are 
to  be  assessed,"  are  among  the  most  indefinite  in  the  lan- 
guage. The  word  "  business"  embraces  everything  about 
which  a  person  can  be  employed ;  and  a  sum  is  invested, 
whenever  its  amount  is  represented  by  anything  but  money. 
No  conclusion  can  be  arrived  at  in  this  case  by  following 
out  the  precise  lexicographical  meaning  of  these  terms. 
The  statute  is  to  be  interpreted,  therefore,  by  the  light  to 
be  obtained  from  its  general  scope  and  tenor,  from  other 
statutes  in  pari  materia,  and  from  a  consideration  of  the 
evils  and  abuses  at  which  it  was  aimed. 

It  was  not  uncommon  previous  to  the  passage  of  the  act, 
as  the  history  of  our  legislature  shows,  for  foreign  corpo- 
rations, particularly  insurance  companies,  to  establish 
agencies  in  the  city  of  New  York,  and  perhaps  elsewhere 
in  this  state,  for  the  transaction  of  their  corporate  busi- 
ness. These  agencies  were  protected  by  our  laws,  and  car- 
ried on  a  profitable  business  within  this  state,  and  yet  con- 
tributed nothing  towards  the  expenses  of  government. 
They  came  in  direct  competition  with  domestic  corpora- 
tions, which  were  heavily  taxed.  It  was  certainly  just 
and  right  that  they,  or  the  corporations  by  which  they 
were  established,  should  be  made  to  contribute,  to  some 
extent,  to  the  public  burdens.  But  there  was  also  another 
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class  of  cases  which  called  for  special  legislation,  and 
which  the  legislature  had  probably  more  directly  in  view 
in  passing  the  act  of  1855.  Many  persons  engaged  in  busi- 
ness in  the  city  of  New  York  as  partners  of  commercial 
firms  or  otherwise,  resided  in  New  Jersey,  Connecticut,  or 
elsewhere  out  of  this  state.  These  persons  frequently  had 
large  amounts  of  property  in  this  state,  and  enjoyed  the 
fruits  of  a  profitable  business,  carried  on  under  the  protec- 
tion of  our  laws,  and  yet  by  reason  of  the  rule  that  per- 
sonal property  is  deemed  to  follow  the  person  of  the  owner, 
they  escaped  taxation  in  respect  to  this  property,  at  least 
in  this  state,  and  probably  in  most  cases  altogether. 

There  is  no  doubt,  that  to  provide  for  these  two  classes 
of  cases,  especially  the  last,  was  the  main  object  of  the  act 
of  1855.  That  it  was  never  intended  to  include  a  case  like 
the  present,  seems  to  me  clear.  In  the  two  classes  of  cases 
referred  to,  the  investment  of  funds  by  the  non-resident  has 
more  or  less  of  permanency.  It  is  not  the  mere  transit  of 
property  through  the  state,  for  the  purpose  of  a  market, 
but  the  funds  are  used  for  the  prosecution  of  a  continuous 
business.  Taxes  are  levied,  for  the  most  part,  annually. 
They  are  the  consideration  which  property  holders  pay  for 
the  protection  which  the  government  and  laws  afford  to 
them  and  their  property  for  the  year.  But  if  the  commis- 
sioners in  this  case  are  right ;  if  the  property  is  caught 
within  this  state  for  a  day,  while  the  assessors  are  engaged 
in  the  performance  of  their  duties,  its  owners  may  be  aa 
heavily  taxed  as  if  it  had  been  here  throughout  the  entire 
year. 

It  is  difficult  to  see  any  difference  in  principle  between 
the  present  case  and  that  of  a  drover  who  transports  his 
herds  of  cattle  by  railroad  to  the  city  of  New  York,  for 
sale,  and  yet  I  apprehend  no  one  ever  supposed  the  owner 
of  the  cattle,  if  a  non-resident,  to  be  taxable  in  such  a  case. 
It  may  be  said  that  the  Parker  Mills  had  a  store  and  an 
agent  in  the  city  of  New  York  ;  eo  the  drover  may  hire  a 
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field  or  a  yard  for  keeping  his  cattle,  and  his  herdsman  to 
take  care  of  them.  The  cases  are,  I  think,  parallel ;  and 
the  reason  why  the  statute  does  not  apply  to  either,  is, 
that  there  is  no  sum  invested  or  used  for  the  purpose  of 
carrying  on  a  continuous  business  in  this  state. 

That  it  never  was  the  policy  of  the  state  to  impose  taxea 
upon  property  sent  into  the  state  for  the  mere  purpose  of 
sale,  is  shown  by  the  course  of  legislation  on  this  subject. 
The  general  tax  law  provides  (1  R.  £,  389,  ^  5)  that  every 
person  shall  be  assessed  in  the  town  or  ward  where  he 
resides,  for  all  personal  estate  in  his  possession,  or  under 
his  control  as  trustee,  guardian,  executor,  <fec.  But  by  the 
amendatory  act  of  April  15th,  1851,  (Sess.  Laws  q/"  1851, 
ch.  176,)  agents  are  added  to  the  class  of  persons  named  in 
the  previous  statute ;  but  lest  the  clause  with  this  addition 
should  be  construed  more  broadly  than  the  legislature 
intended,  it  was  further  provided  that  "  the  products  of 
any  state  of  the  United  States  consigned  to  any  agents  in 
any  town  or  ward  in  this  state,  for  sale,  on  commission,  for 
the  benefit  of  the  owner  thereof,  shall  not  be  assessed  to 
euch  agents." 

The  present  case  does  not  come  strictly  within  the  terms 
of  this  exception.  The  word  "  products,"  as  here  used, 
means,  as  I  suppose,  the  natural  agricultural  products  of 
the  country ;  but  I  can  see  no  distinction  in  principle 
between  the  present  case  and  the  case  excepted.  In  both, 
the  commodity  is  produced  and  owned  in  other  states,  and 
is  brought  temporarily  into  this  state  for  the  mere  purpose 
of  a  market.  Every  reason  which  would  lead  to  exemption 
from  taxation  in  one  case,  applies,  as  I  conceive,  equally  to 
the  other.  The  exemption  is  to  be  considered  rather  as  in- 
dicative of  the  scope  intended  to  be  given  to  the  principal 
clauses,  than  as  founded  upon  any  reasons  specially  appli- 
cable to  the  natural  products  of  the  country  as  distinct 
from  other  property.  It  is  a  case  to  which  the  maxim, 
expressio  unius  exclusio  est  alterius,  does  not  apply. 
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The  exception  was  undoubtedly  inserted  from  abundant 
caution,  to  prevent  a  misconstruction  of  the  previous  clause 
authorizing  the  taxation  of  trustees  and  agents  for  the  pro- 
perty in  their  hands,  and  not  because  the  legislature  in- 
tended to  discriminate  between  the  products  of  agricul- 
tural and  other  kinds  of  labor.  It  shows  that  it  was  no 
part  of  the  policy  of  the  legislature,  when  that  act  was 
passed,  to  compel  the  citizens  of  other  states  to  contribute 
to  the  support  of  our  government,  simply  because  they 
send  a  portion  of  the  products  of  their  industry  to  this 
state  to  be  sold.  It  is  clear,  therefore,  that  the  property 
of  the  relators  could  not  have  been  taxed  to  their  agent 
under  the  law  of  1851,  and  I  see  no  reason  to  suppose  that 
it  was  intended  by  the  laAv  of  1855  to  adopt  a  different 
policy  in  respect  to  property  so  situated.  My  conclusion 
therefore  is,  that  the  judgment  of  the  supreme  court  should 
be  reversed,  and  that  the  proceedings  should  be  remitted, 
with  instructions  to  cause  the  name  of  the  relator  to  be 
erased  from  the  assessment  roll,  and  the  corresponding  tax 
to  be  cancelled. 


SUPREME  COURT. 
BUTTERFIELD  agt.  MACOMBER. 

An  action  on  a  promissory  note  brought  by  an  assignee  for  the  benefit  of  creditors, 
describing  himself  "  assignee  of  DeF —  A —  &  Co.,"  is  brought  by  the  plaintiff 
in  his  individual  capacity. 

It  is  now  settled  by  the  decision  in  The  People  agt.  McCumber,  (18  N.  Y.  R., 
315,)  that  an  answer  which  merely  denies  a  material  allegation  of  the  complaint — 
sets  up  no  new  matter,  may  be  stricken  out  as  sham,  although  verified. 

Where  the  plaintiff  alleges  in  the  complaint  that  he  is  "  the  owner  and  holder"  of 
the  notes  in  suit,  and  the  answer  puts  that  fact  in  issue,  and  it  appears  that  the 
plaintiff  holds  the  notes  as  assignee  of  the  payees,  under  a  general  assignment 
for  the  benefit  of  creditors,  he  is  to  be  deemed  in  law  the  holder  and  owner  so  Us 
to  entitle  him  to  maintain  the  action  in  his  own  name  as  plaintiff,  without  set- 
ting out  his  representative  character. 
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Clinton  Special  Term,  October,  1861. 

MOTION  to  strike  out  defendant's  answer  as  sham.  The 
motion  is  founded  on  complaint,  answer,  affidavits  and  let- 
ters therein  referred  to. 

MR.  HAVENS,  for  plaintiff". 
MR.  FINCH,  for  defendant. 

BOCKES,  Justice.  The  complaint  is  entitled  "  Fred.  But- 
terfield, assignee  of  DeForest,  Armstrong  &  Co.  vs.  Stephen 
H.  Macomber."  It  then  sets  out  two  causes  of  action  ;  the 
first  on  a  promissory  note  for  $283.93,  at  three  months, 
dated  May  6,  1860,  made  by  the  defendant  to  the  order  of 
DeForest,  Armstrong  &  Co.  ;  the  second  on  a  note  for 
$180.33,  at  six  months,  dated  July  3,  1860,  also  made  by 
the  defendant  to  the  same  firm.  The  complaint  also  sets 
up  a  transfer  of  the  notes  by  DeForest,  Armstrong  &  Co. 
to  the  plaintiff,  and  avers  that  he  is  the  lawful  holder  and 
owner  thereof. 

By  the  answer  the  defendant  denies  1st,  that  Butterfield 
is  the  owner  and  holder  of  the  notes  ;  2d,  denies  that  the 
notes  were  transferred  to  Butterfield  personally  ;  and  3d, 
denies  that  he  is  indebted  to  Butterfield  thereon. 

The  pleadings  are  verified.  The  motion  is  put  on  the 
ground  that  the  answer  is  false  —  hence  sham. 

Butterfield  swears  that  the  notes  were  assigned,  trans- 
ferred and  made  over  to  him  by  DeForest,  Armstrong  & 
Co.,  on  the  4th  March,  1861,  and  that  he  is  the  owner  and 
holder,  and  has  the  actual  and  exclusive  possession  of  the 
notes,  and  caused  them  to  be  sued  by  this  action.  Quinan, 
one  of  the  firm  of  DeForest,  Armstrong  &  Co.,  swears  that 
the  notes  were  given  his  firm  for  goods,  wares  and  mer- 
chandize sold  to  the  defendant  ;  that  on  the  4th  March, 
1861,  the  firm  transferred,  assigned  and  delivered  the  notes 
to  the  plaintiff,  and  that  the  firm  has  not,  nor  has  any 
member  thereof,  any  right,  title  or  interest  therein.  Mr. 
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Havens  swears  that  he  received  the  notes  from  the  plaintiff 
for  collection,  and  still  holds  them  as  attorney  for  tha 
plaintiff,  for  that  purpose. 

In  answer  to  the  motion,  the  defendant  reads  an  affidavit 
showing  that  Butterfield  holds  and  owns  the  notes  as  as- 
signee of  DeForest,  Armstrong  &  Co.,  under  a  general 
assignment  for  the  benefit  of  creditors.  Also  puts  in  an 
affidavit  of  merits. 

It  is  entirely  plain  that  the  action  is  by  Butterfield  in 
his  individual  capacity.  So  the  defendant  insists,  and  this 
the  plaintiff  concedes.  The  words  "  assignee  of  DeForest, 
Armstrong  &  Co.,"  inserted  in  the  title  of  the  cause  in  the 
complaint,  are  merely  descriptive.  On  this  motion  they 
may  be  considered  stricken  out  as  surplusage.  The  action 
then  is  by  Butterfield  as  holder  and  owner  of  the  notes 
described  in  the  complaint.  The  answer  denies  only  that 
he  is  holder  and  owner. 

The  first  question  is,  whether  an  answer  which  merely 
denies  a  material  allegation  of  the  complaint — sets  up  no 
new  matter — can  be  stricken  out  as  sham.  In  The  Far- 
mers' £f  Mechanics'  Bank  of  Rochester  agt.  Smith,  (15  How., 
329,)  it  was  held  that  it  could  not.  In  Gregg  agt.  Reade, 
(15  How*,  371,)  Judge  MASON  says,  when  the  answer  contains 
a  mere  denial  of  the  allegations  of  the  complaint,  or  of  some 
of  the  material  allegations,  and  is  verified  according  to  the 
requirements  of  the  Code,  I  think  the  answer  should  never 
be  stricken  out.  In  this  case  Judge  MASON  examines  the 
previous  decisions  on  the  point,  and  states  his  conclusion 
above  given.  His  conclusion  is  sustained  by  the  following 
cases  :  4  How.,  155  ;  6  How.,  312  ;  8  How.,  485  ;  10  How., 
455  ;  12  How.,  500  ;  14  Barb.,  393. 

In  Mier  agt.  Cartledge,  (8  Barb.,  75,)  it  was  held  at  gen- 
eral term,  that  an  unverified  answer,  which  amounted  only 
to  the  general  issue,  could  be  stricken  out  as  false.  It  was 
there  decided,  however,  that  a  different  rule  would  obtain 
in  case  the  answer  was  verified. 
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But  the  rule,  apparently  unsettled  before,  was  estab- 
lished by  the  court  of  appeals,  in  The  People  agt.  McCum- 
ber,  (18  JV*.  F.  R.,  315.)  It  was  there  decided  that  an  ans- 
wer denying  a  material  allegation  of  the  complaint,  although 
duly  verified,  might  be  stricken  out  as  sham.  The  court 
in  this  case  examined  the  subject  very  elaborately.  Judge 
STRONG  remarks  that  he  knew  "  of  no  better  right  to  ob- 
struct the  plaintiff  in  the  enforcement  of  an  honest  demand 
to  which  there  is  no  defence,  by  the  general  issue,  than  by 
a  special  plea" — and  he  adds — "  whatever  may  have  been 
the  reason  under  the  old  system,  for  limiting  the  exercise 
of  the  power  to  strike  out  false  or  sham  pleas  to  those  pre- 
senting affirmative  defences,  it  has  no  application  under 
the  new,  to  defences  in  denial  of  the  complaint,  or  of  mate- 
rial portions  of  it,  or  denying  any  knowledge  or  informa- 
tion thereof  sufficient  to  form  a  belief.  Such  denials  sim- 
ply put  in  issue  the  allegations  to  which  they  relate  ;  and 
they  may  be  false  or  sham,  and  abused  for  improper  pur- 
poses, as  well  as  a  defence  of  any  other  character." 

The  learned  judge  also  says  in  regard  to  the  verification 
of  the  answer,  that  the  Code  makes  no  distinction  on  the 
subject  of  striking  out,  between  answers  verified  and  unver- 
ified, and  remarks  that  there  is  none  in  principle. 

It  is  therefore  settled  by  the  highest  authority  in  the 
state,  that  an  answer  containing  a  denial,  merely,  of  the 
complaint,  or  a  material  allegation  thereof,  even  though 
verified,  may  be  stricken  out  as  false  and  sham. 

It  now  becomes  necessary  to  determine  the  question  of 
fact — whether  the  denial  in  the  answer — that  the  plaintiff 
is  the  holder  and  owner  of  the  notes,  is  true  or  false. 

It  is  very  apparent  from  the  papers  read  on  the  motion, 
that  Butterfield  is  such  holder  and  owner ;  and  it  is  con- 
ceded by  the  counsel  for  both  parties,  that  he  holds  the 
notes  as  assignee  of  the  firm  of  DeForest,  Armstrong  &  Co., 
under  a  general  assignment  for  the  benefit  of  creditors.  Is 
he  to  be  deemed  in  law  the  holder  and  owner,  so  as  to 
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entitle  him  to  maintain  the  action  in  his  own  name  as 
plaintiff,  without  setting  out  his  representative  character  ? 

On  this  point  I  had  supposed  there  could  be  no  possible 
question.  By  the  assignment  the  property  became  his  own, 
of  course  for  the  purposes  of  the  trust.  The  avails  of  the 
notes  he  must  account  for  to  the  beneficiaries  of  the  trust, 
but  they  are  nevertheless  his  own  for  the  purpose  of  being 
converted  into  money.  The  assignee,  under  a  general 
assignment  for  the  benefit  of  creditors,  is  an  assignee  of  an 
express  trust ;  has  the  entire  legal  title,  and  may  sue  in  his 
own  name  without  referring  to  his  character  as  assignee. 
He  makes  title  under  the  assignment  as  in  any  other  case 
of  sale  and  transfer.  Even  executors  and  administrators 
are  generally  allowed  to  sue  in  their  individual  names, 
without  declaring  in  their  representative  character.  (Mer- 
ritt  agt.  Leaman,  2  Seld.,  168.)  In  such  cases  they  are 
generally  charged,  of  course,  with  costs  in  case  they  fail  in 
the  suit.  (Woodruff"  agt.  Cook,  14  How.,  481.)  The  rela- 
tion which  the  plaintiff  holds  to  the  beneficiaries  under  the 
assignment,  (as  was  said  in  Davis  agt.  Garr,  (2  Seld.,  124, 
on  p.  133,)  does  not  affect  his  right  to  sue  in  his  own  name 
on  the  contracts.  It  is  plain,  I  think,  that  the  answer  in 
this  case  is  sham.  There  is  no  pretence  but  that  the  de- 
fendant justly  owes  the  amount  of  the  notes  described  in 
the  complaint,  nor  can  there  be  a  possible  doubt,  judging 
from  the  conceded  facts  stated  on  this  motion,  but  that  he 
owes  such  amount  to  the  plaintiff,  and  is  liable  to  him 
therefor  in  an  action  in  his  own  name,  without  reference  to 
his  character  as  assignee. 

The  cases  of  Gillett,  Receiver  agt.  Fairchild,  (4  Denio, 
80,)  and  White,  Receiver  agt.  Miles,  11  How.,  36,  3  Kern., 
83,)  are  quite  different  from  the  one  under  consideration. 
In  those  cases  the  plaintiff  could  only  recover  under  a  spe- 
cial statutory  right ;  and  although  a  receiver  has  power  to 
sue  in  his  own  name  (see  remark  of  Judge  BRONSON,  4  Denio, 
82,)  still  he  must  allege  in  proper  form  his  due  appoint- 
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ment.  He  is  the  agent  of  the  court,  and  derives  his 
authority  and  rights  from  the  court. 

Not  so  with  an  assignee  under  a  voluntary  assignment 
for  the  benefit  of  creditors.  He  acquires  his  title  by  a  bar- 
gain and  sale,  and  takes  title  as  in  any  case  of  sale  and 
transfer.  While  he  may  set  out  his  title,  it  is  not  neces- 
sary for  him  so  to  do  when  suing  negotiable  paper  ;  but  he 
may  aver  ownership  and  title,  the  same  as  if  he  acquired 
title  by  an  absolute  and  bonafide  purchase. 

The  motion  must  be  granted. 


SUPREME  COURT. 

MAJOR  THOMPSON  and  others  agt.  ROBERT  SHERRARD  and 

others. 

It  is  irregular  and  improper  in  an  action  to  recover  the  possession  of  real  estate, 
(formerly  ejectment,)  to  appoint  a  receiver  of  the  rente  and  profits  of  the  pro- 
perty described  in  the  complaint. 

New  York  General  Term,  October,  1861. 

CLERKE,  SUTHERLAND  and  BARNARD,  Justices. 

BEFORE  the  Code,  this  would  have  been  called  an  action 
of  ejectment.  It  is  an  action  to  recover  the  possession  of 
certain  real  estate  in  the  city  of  New  York,  and  damages 
for  the  wrongful  withholding  thereof. 

On  the  complaint  and  affidavits  before  answer,  and  on 
the  motion  of  the  plaintiffs,  an  order  was  made  at  special 
term  appointing  a  receiver  of  the  rents  and  profits  of  the 
property  described  in  the  complaint. 

The  case  comes  before  us  by  appeal  from  this  order.  * 

A.  R.  LAWRENCE,  JR.  for  defendants  and  appellants. 
GEORGE  STEVENS,  for  plaintiffs  and  respondents. 
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By  the  court,  SUTHERLAND,  Justice.  The  question  is, 
whether  the  order  appointing  a  receiver  was  regular  and 
proper. 

I  think  it  was  not,  and  that  the  order  should  be  reversed, 
with  costs. 

It  appears  from  the  affidavits  that  the  real  estate  claimed 
consists  of  a  lot  of  ground  with  a  tenement  house  thereon. 
That  at  the  time  of  the  commencement  of  the  action,  the 
defendants  Robert  Sherrard  and  wife  were  in  the  occupa- 
tion of  certain  rooms,  or  a  certain  part  of  the  house,  and 
that  the  other  defendants,  Lenathan,  the  Coulters,  Trans- 
quist,  Greenwood  and  Norwood,  were  in  the  actual  occupa- 
tion of  the  other  rooms,  or  parts  of  the  house,  as  tenants, 
paying  certain  specific  cash  rents  to  Robert  Sherrard.  It 
is  these  certain  and  specific  cash  rents  which,  by  the  order, 
I  suppose,  it  was  intended  the  receiver  should  be  made  the 
receiver  of. 

It  is  doubtful  whether  Sherrard  and  his  wife  could  pro- 
perly be  joined  as  defendants  with  the  tenants,  the  other 
defendants.  (The  People  agt.  Mayor,  fyc.  of  New  York,  17 
How.  Pr.  R.,  56  ;  opinion  at  p.  65,  and  cases  there  cited.') 

As  to  the  part  of  the  premises  actually  occupied  by 
Sherrard,  he  was  the  only  proper  defendant ;  perhaps  his 
wife  might  have  been  joined  with  him.  As  to  the  other 
parts  of  the  premises  actually  occupied  by  the  tenants, 
paying  rents  to  him,  he  could  at  his  election,  by  motion, 
be  made  a  defendant  under  the  provisions  of  the  Revised 
Statutes,  (2  R.  S.,  341,  342,  §  17 ;)  but  it  would  appear 
that  even  under  the  Code  he  could  not  properly  be  made  a 
defendant  at  the  election  of  the  plaintiff,  by  naming  him  in 
and  serving  him  with  the  complaint,  as  to  the  parts  of  the 
premises  actually  occupied  by  his  tenants.  (The  People 
agt.  The  Mayor,  4rc.,  above  cited,  and  the  cases  there  cited.) 

But  it  is  not  necessary,  in  disposing  of  this  appeal,  to 
decide  whether  Sherrard  could  properly  be  made  a  defend- 
ant with  his  tenants,  as  to  the  parts  of  the  premises  not 
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occupied  by  him,  but  actually  occupied  by  his  tenants  ;  or 
whether  a  joint  action  could  be  brought  against  him  and 
them  for  the  several  parts  actually  occupied  by  him  and  them. 

It  is  plain,  independent  of  these  questions,  that  the  ap- 
pointment of  a  receiver  in  the  action  was  irregular  and 
improper. 

Such  appointment  was  not  consistent  with  the  nature  of 
the  action  and  the  relief  sought,  or  with  the  provisions  of 
the  Revised  Statutes  (2  R.  S.,  309,  ^  36,  37,  38,)  declar- 
ing and  restricting  the  force  and  effect  of  judgments  in 
euch  actions,  even  as  between  the  parties. 

These  provisions  have  not  been  repealed  by  the  Code. 
(Lang  agt.  Ropke,  I  Duer,  701 ;  Chautauque  County  Bank 
agt.  White,  survivor,  #c.,  recently  decided  by  the  court  of 
appeals,  not  yet  reported.) 

If  the  plaintiffs  recover  a  judgment  in  this  action,  the 
defendant  or  defendants  against  whom  the  recovery  shall 
be  had,  will  be  entitled  of  course  by  section  37  of  the  sta- 
tute above  referred  to,  at  any  time  within  three  years 
thereafter,  to  have  the  judgment  vacated,  and  to  a  new 
trial  in  the  action. 

In  the  meantime  what  is  to  become  of  the  rents  and  pro- 
fits of  the  premises  in  the  hands  of  the  receiver  ?  To  whom 
do  they  belong,  and  what  is  the  receiver  to  do  with  them  ? 
If  paid  over  to  the  plaintiffs  on  their  obtaining  judgment, 
the  plaintiffs  may  have  to  pay  back  such  rents  and  profits 
either  to  the  receiver  or  the  defendants  on  the  termination 
of  the  second  trial.  I  do  not  see  why  the  defendants,  on 
the  judgment  which  the  plaintiffs  may  obtain  being  vaca- 
ted and  new  trial  ordered,  would  not  have  the  same  right 
to  have  a  receiver  appointed  on  their  motion  as  the  plain- 
tiffs had  on  commencing  the  action  on  their  motion,  and 
thus  the  rents  and  profits  might  shift  from  receiver  to 
receiver,  or  from  party  to  party,  until  the  second  judgment 
in  the  action  is  obtained. 

But  even  the  second  judgment  ia  not  conclusive  as  be- 
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tween  the  parties  as  to  the  title.  By  the  same  37th  sec- 
tion the  court  may,  within  two  years  after  the  second  judg- 
ment, grant  another  new  trial. 

Again,  the  appointment  of  a  receiver  in  this  action  must 
have  been  made  upon  the  theory  that  if  the  plaintiffs  reco- 
vered the  possession  of  the  premises,  they  would  also  be 
entitled  to  recover  as  of  course,  as  damages  for  the  unlaw- 
ful withholding  of  the  possession,  the  precise  rents  or 
amounts  of  the  rent,  paid  or  payable  by  the  tenants  to 
Sherrard.  But  this  is  all  a  mistake.  The  action  for  the 
possession  of  land,  under  the  Code,  is  brought,  as  eject- 
ment before  the  Code  was  brought,  against  the  defendants 
as  trespassers  ;  and  the  claim  against  them  for  mesne  pro- 
fits was,  and  is  still,  a  claim  against  them  as  trespassers 
for  the  wrongful  withholding  the  possession.  Can  it  be 
claimed  that  it  is  regular  and  proper  to  appoint  a  receiver 
to  receive  damages  to  be  recovered  in  an  action  of  trespass  ? 

I  again  refer  to  my  opinion  in  the  case  of  The  People 
agt.  The  Mayor,  fyc.,  on  this  point.  (See  opinion,  at  pages 
63,  64.) 


SUPREME  COURT. 
FOSDICK  and  others  agt.  GROFF. 

A  denial  in  an  answer  of  indebtedness  as  alleged  in  the  complaint,  is  a  denial  of 
legal  conclusions  deducible  from  admitted  facts,  and  is  therefore  frivolous. 

Although  it  is  now  settled  that  an  answer  may  be  stricken  out  as  false,  whether  it 
contains  a  mere  denial  or  sets  up  new  matter,  and  whether  it  is  verified  or  unver- 
ified, yet  the  power  of  striking  out  an  answer  duly  verified  as  false,  should  be 
carefully  exercised — exercised  only  in  a  case  clear  beyond  a  reasonable  doubt. 

An  averment  in  an  answer,  not  by  way  of  denial,  but  alleging  as  new  matter  that 
the  plaintiffs  are  not  the  real  owners  of  the  accounts  (or  notes,)  and  that  some 
third  persons  are,  tenders  no  issue  of  fact  or  law,  and  is  clearly  frivolous. 

On  a  motion  to  strike  out  part  of  an  answer  and  for  judgment  on  account  of  the 
frivolousness  of  the  remainder,  the  court,  under  §  244  of  the  Code,  may  direct  the 
defendant  to  satisfy  to  the  plaintiffs  the  amounts  admitted  by  the  answer  to  be 
just,  and  that  the  order  be  enforced  by  judgment  and  execution  against  the  pro- 
perty of  the  defendant;  but  without  prejudice  to  the  rights  of  the  parties  as  to 
fny  matters  properly  set  up  in  the  answer  ag  a  defence. 
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Saratoga  Special  Term,  August  6,  1861. 

MOTION  to  strike  out  the  third  defence  as  sham,  and  for 
judgment  on  account  of  the  frivolousness  of  the  remaining 
portions  of  the  answer,  and  for  general  relief. 

MclNTYRE  FRASER,  for  plaintiff". 
A.  McFARLiN.  for  defendant. 

BOCKES,  Justice.  By  the  complaint  the  plaintiffs  seek  to 
recover  the  amount  of  their  claims  against  the  defendant, 
to  wit :  1st,  the  amount  of  a  promissory  note  made  by  the 
defendant,  for  $1311.92.  2d,  a  claim  for  deer  skins  sold  to 
defendant  by  Austin  Kasson,  amounting  to  $1505.76.  3d, 
a  claim  for  goods  and  merchandize  sold  to  defendant  by 
Nathan  Littauer  and  Moses  Cohen  &  Co.,  amounting  to 
$363.21,  and  which  claims,  as  is  alleged,  were  duly  assigned 
to  the  plaintiffs. 

The  defendant,  by  his  answer,  first,  admits  that  there  is 
due  the  plaintiffs  on  the  note,  the  sum  of  $1311.92,  with 
interest,  as  claimed  in  the  complaint ;  secondly,  denies  that 
he  is  indebted  to  and  owes  the  plaintiffs  as  alleged ;  thirdly, 
sets  up  a  set-off  or  counter-claim  against  the  demand  as- 
signed by  Nathan  Littauer ;  and,  fourthly,  avers  that  plain- 
tiffs are  not  the  real  parties  in  interest  as  to  the  demands 
assigned  to  them  ;  that  the  demand  of  $1505.06  belonged 
to,  and  was  at  the  commencement  of  this  suit,  and  still  is, 
owned  by  Austin  Kasson  ;  and  that  the  other  demand  of 
$362.21  belonged  to,  and  was  and  still  is  owned  by  Nathan 
Littauer. 

The  first  statement  of  the  answer  admits  the  cause  of 
action  on  the  note  for  $1311.92,  as  alleged  in  the  com- 
plaint. This  part  of  the  answer,  therefore,  offers  no  imped- 
iment to  a  recovery  for  the  amount  claimed  on  the  note. 

The  second  defence  is  a  mere  denial  of  indebtedness  as 
alleged  in  the  second  and  third  counts  of  the  complaint. 

In  this  defence  there  is  no  denial  of  any  fact  alleged  in 
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either  of  those  counts  which  go  to  give  the  cause  of  action ; 
hence  those  facts  stand  admitted  of  record. 

The  denial  of  indebtedness  is  therefore  a  denial  of  tha 
legal  conclusions  deducible  from  admitted  facts.  (8  How., 
273 ;  16  How.,  34.)  There  are  other  decisions  to  the  same 
effect.  The  second  defence  is  clearly  frivolous. 

The  third  defence  sets  up  facts  which,  if  true,  entitles 
the  defendant  to  a  deduction  of  the  amount  of  the  note 
mentioned  therein,  from  the  claim  of  $362.21,  sought  to  be 
recovered  under  the  third  count  of  the  complaint. 

On  first  reading  the  answer,  I  supposed  that  by  this 
defence  the  defendant  claimed  a  deduction  of  $30.96  only, 
but  on  a  careful  examination  I  find  that  he  claims  a  deduc- 
tion  for  the  full  amount  of  the  note.  He  sets  up  that 
plaintiffs'  assignor  of  the  demand  for  $362.21  before  the 
alleged  assignment,  received  from  him  a  note  made  by  Mr. 
Harris,  dated  January  29,  1861,  for  $98.00,  payable  four 
months  from  date,  to  apply  on  the  assigned  account,  but 
that  the  full  amount  of  such  account  is  now  claimed,  not- 
withstanding such  transfer  and  application  of  the  note. 
His  allegation,  omitting  other  statements,  is  as  follows : 
"  Which  account  so  due  and  paid  by  said  note,  forms  a 
part  of  said  claim  so  assigned  to  said  plaintiff  and  claimed 
in  this  action ;  and  which  said  balance  of  $30.96  was  due 
and  is  a  proper  set-off  and  counter-claim  to  said  accounts 
assigned  and  claimed  in  said  third  cause  of  action,  as  well 
as  the  whole  of  said  note."  The  answer  is  somewhat  infor- 
mal, but  enough  is  stated  in  the  third  defence,  if  proved,  to 
authorize  the  deduction  of  the  entire  amount  of  the  Harris 
note.  This  defence,  therefore,  is  good  to  the  extent  of 
ninety-eight  dollars  and  interest  from  the  time  it  fell  due. 
To  avoid  this  defence,  the  plaintiffs  move  to  strike  it  out 
as  false — hence  sham. 

It  is  now  settled  that  an  answer  may  be  stricken  out  as 
false,  hence  sham,  as  well  when  verified  as  when  unverified, 
and  whether  it  contains  a  mere  denial  or  sets  up  new  mat- 
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ter.  (The  People  agt.  McCumber,  18  JV.  Y.  R.,  15.)  This 
case  overrules  The  Farmers1  3r  Mechanics1  Bank  of  Rochester 
agt.  Smith,  (15  How.,  329,)  and  Gregg  agt.  Reader,  (15 
How.,  371,)  also  several  of  the  cases  cited  in  Gregg  agt. 
Reader;  and  see  Butterfield  agt.  Macomber,  ante,  p.  150.) 

In  support  of  the  motion  on  this  point,  Mr.  Littauer 
swears  that  the  Harris  note  was  taken  by  him  of  the  defend- 
ant "  as  collateral,  and  to  be  allowed  to  said  Groff  if  the 
same  was  paid  when  due."  He  further  states  that  it  was 
not  paid  at  maturity,  and  still  remains  wholly  unpaid.  In 
answer  to  this  the  defendant  reiterates  the  averments  of 
the  third  defence  somewhat  more  in  detail,  and  declares 
that  it  was  taken  to  apply  absolutely,  and  not  on  the  con- 
dition stated  by  Littauer.  The  case  stands  on  this  motion 
and  on  this  point  on  the  affidavit  of  Littauer  on  the  one 
side,  contradicted  by  the  affidavit  of  Groff  on  the  other. 
Nor  can  I  discover  anything  in  the  papers  which  should 
give  a  preponderance  to  the  statement  of  the  one  over  the 
other. 

An  oral  examination  and  cross-examination  of  the  par- 
ties before  me,  might  leave  the  question  in  a  very  different 
light.  But  I  can  only  judge  from  the  papers,  and  to  me 
they  there  stand  equally  credible.  I  am  not  at  liberty, 
therefore,  to  say  and  adjudge  that  the  answer  is  false.  The 
power  of  striking  out  an  answer  duly  verified,  as  false, 
should  be  carefully  exercised  —  exercised  only  in  a  case 
clear  beyond  a  reasonable  doubt.  As  a  general  rule,  the 
truth  of  a  pleading  should  not  be  determined  on  affidavits, 
although  there  may  be  cases  when  the  falsity  of  the  aver- 
ment may  be  so  plain  that  the  due  administration  of  justice 
demands  the  exercise  of  this  power. 

I  do  not  deem  this  case  to  be  embraced  in  the  class  last 
alluded  to.  The  answer  is  verified,  and  when  its  integrity 
is  assailed,  the  truth  of  its  statements  is  reiterated.  The 
case  stands  oath  against  oath.  The  defendant  has  also 
sworn  that  the  answer  is  put  in  in  good  faith,  and  not  for 
VOL.  XXII,  U 
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delay,  and  presents  an  affidavit  of  merits.  In  such  a  case 
it  would  be  palpably  wrong  to  adjudge  the  pleading  false 
and  sham.  Still,  this  third  defence  leaves  a  balance  of  the 
$362.21  admittedly  due  to  the  plaintiffs,  which  result  will 
be  hereafter  considered. 

The  fourth  defence  is  directed  to  the  causes  of  action 
stated  in  the  second  and  third  counts.  It  does  not,  how- 
ever, deny  any  material  statement  in  either  of  those  counts, 
but  sets  up  affirmatively  that  the  plaintiffs  are  not  the  real 
parties  in  interest ;  and  further,  that  Austin  Kasson  is  the 
owner  of  the  $1505.06  demand,  and  that  Littauer  is  the 
owner  of  the  claim  for  $362.21.  The  motion  is  to  strike 
out  this  alleged  defence  as  frivolous. 

On  examining  this  defence  critically,  it  will  be  found  to 
contain  no  denial  of  any  allegation  of  the  complaint.  It 
may  seem  to  deny,  by  inference,  the  assignment  of  the  claim 
by  Kasson ;  also  the  assignment  of  the  other  demand  by 
Littauer.  But  on  careful  inspection,  it  will  be  found  to 
deny  neither.  The  complaint  avers  an  assignment  by  each, 
and  if  the  transfer  was  intended  to  be  litigated,  the  assign- 
ments should  have  been  denied  by  a  general  or  specific 
denial,  or  by  a  denial  of  all  knowledge  and  information  suf- 
ficient to  form  a  belief  in  regard  thereto.  Instead  of  this, 
the  transfers  to  the  plaintiffs,  with  the  other  averments  of 
the  complaint,  stand  admitted  by  not  being  denied,  and  the 
answer  is,  that  the  plaintiffs  are  not  the  real  parties  in 
interest  as  regards  those  demands.  But  the  facts  admitted 
of  record  show  that  they  are.  The  principle  involved  in 
this  point  has  been  repeatedly  established  by  adjudication. 
(2  Duer,  650,  653  ;  10  How.,  309  ;  10  How.,  19  ;  11  How., 
477  ;  15  How.,  266.) 

The  answer,  however,  goes  further,  and  avers  that  Kas- 
son is  the  owner  of  one  demand  and  Littauer  is  the  owner 
of  the  other.  But  this  does  not  make  the  answer  good.  In 
Witherspoon  agt.  Van  Dolar,  (15  How.,  266,)  the  answer  sets 
up  that  the  demand  on  which  the  action  was  brought  be- 
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longed  to  one  Meacham.  It  was  held  frivolous.  The 
defendant,  by  not  denying  the  allegations  of  the  complaint, 
admitted  the  transfer  to  the  plaintiffs,  and  in  order  to  show 
title  to  the  claims  in  Kasson  and  Littauer,  should  have  set 
up  a  re-transfer  from  the  plaintiffs,  or  facts  giving  Kasson 
and  Littauer  an  interest  in  the  demands. 

Then  the  plaintiffs  could  have  taken  issue  on  such  facts. 
But  an  averment,  not  by  way  of  denial,  but  alleging  as  new 
matter,  that  the  plaintiffs  are  not  the  real  owners,  and  that 
some  third  persons  are,  tenders  no  issue  of  fact  or  law,  and 
is  clearly  frivolous. 

Thus  it  is  found  that  what  is  denominated  the  first  de- 
fence, and  marked  "  first"  in  the  answer,  is  a  mere  admis- 
sion, and  was  not  intended  to  offer  any  defence  to  the 
action  ;  that  the  second  and  fourth  defences  are  frivolous  ; 
and  that  the  second  sets  up  a  defence  to  the  amount  of  the 
Harris  note.  On  the  whole  case,  therefore,  the  plaintiffs 
ought  to  recover  the  several  accounts  claimed,  deducting 
the  amount  of  the  Harris  note ;  on  the  facts  as  they  appear 
from  the  pleadings,  and  under  the  general  relief  asked  in 
the  notice  of  motion,  the  defendant  having  appeared  and 
been  fully  heard,  justice  may  be  dispensed  according  to  the 
clear  rights  of  the  parties. 

The  last  clause  of  section  244  of  the  Code  provides  that 
when  the  answer  of  the  defendant  expressly,  or  by  not 
denying,  admits  part  of  the  plaintiffs'  claim  to  be  just,  the 
court,  on  motion,  may  order  such  defendant  to  satisfy  that 
part  of  the  claim,  and  may  enforce  the  order  as  it  enforces 
a  judgment  or  provisional  remedy.  (18  How.,  411.)  Under 
this  section  the  plaintiffs  may  have  adequate  relief,  and  an 
order  may  be  entered  directing  the  defendant  to  satisfy  to 
the  plaintiffs  the  amounts  admitted  by  the  answer  to  be 
just,  and  that  the  order  be  enforced  by  judgment  and  exe- 
cution against  the  property  of  the  defendant,  but  without 
'rejudice  to  the  rights  of  the  parties  as  to  the  matters  set 
p  in  the  third  defence. 
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And  if  the  plaintiffs  will  give  a  stipulation  to  allow  the 
amount  of  the  Harris  note  as  claimed  in  the  third  defence, 
then  they  may  have  judgment,  final  and  absolute,  for  the 
balance  admitted  by  the  answer  to  be  due  them,  according 
to  the  construction  here  given  it. 

There  are  several  matters  set  up  in  the  affidavits  on  both 
sides,  which  have  no  pertinency  on  this  motion.  The  good 
faith  of  the  judgments  entered  against  the  defendant  in 
favor  of  Smith,  can  not  here  be  considered.  So,  too,  there 
are  some  matters  of  defence  stated  in  defendant's  affidavit, 
which  do  not  come  within  any  issue  raised  by  the  answer. 
For  instance,  it  is  insisted  in  the  affidavit  that  the  small 
demand  originally  owned  by  Moses  Cohen  &  Co.,  belongs 
to  one  My  res  ;  but  no  such  defence  is  interposed  by  the 
answer.  On  the  contrary,  it  is  there  stated  to  belong  to 
Littauer.  So,  too,  it  is  stated  in  the  defendant's  affidavit 
that  part  of  the  goods,  the  price  of  which  went  to  make  up 
the  item  of  $329.58  mentioned  in  the  third  count,  were  pur- 
chased on  a  credit  to  be  paid  for  January  1st,  1862.  But 
the  answer  contains  no  such  defence. 

Let  an  order  be  entered  in  accordance  with  the  views 
above  expressed. 


SUPREME  COURT. 

SAMUEL  TOWNSEND,  respondent  agt.  ZENAS  NEWELL, 
appellant. 

In  order  to  avoid  a  secret  agreement  made  between  the  debtor  and  one  of  the  cre- 
ditors who  signs  a  composition  deed,  it  is  not  necessary  that  the  agreement  should 
call  for  any  additional  security,  or  for  a  payment  above  the  amount  of  the  ori- 
ginal indebtedness;  but  it  is  sufficient  if  the  agreement  calls  for  a  payment 
greater  than  that  secured  to  the  creditors  by  the  composition. 

Where  the  action  was  brought  on  notes  given  by  the  debtor  to  two  of  his  creditors 
for  the  whole  amount  of  indebtedness,  in  pursuance  of  an  arrangement  made 
between  them  that  these  creditors  should  assist  him  in  procuring  a  compromise 
with  his  creditors, 

that  the  agreement  was  void  and  the  notes  given  under  it  were  void, 
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New  York  General  Term,  November,  1861. 

By  the  court,  BARNARD,  Justice.  From  the  specific  facts 
found  by  the  referee,  it  is  clear  that  the  arrangement  under 
which  the  notes  in  suit  were  given  was  fraudulent  as  to 
such  of  the  other  creditors  as  Barker  procured  to  sign  the 
instrument  of  release,  which  is  in  the  nature  of  a  composi- 
tion deed. 

All  the  cases  in  reference  to  composition  deeds  lay  it 
down  as  a  fundamental  principle,  that  all  private  agree- 
ments between  the  debtor  and  one  of  the  creditors  signing 
the  deed,  whereby  such  creditor  secures  or  seeks  to  secure 
an  advantage  over  the  other  creditors  so  signing,  are  void 
and  cannot  be  enforced  against  the  debtor. 

It  is  urged  that  the  above  principle  does  not  apply  to 
this  case,  because, 

I.  R.  L.  Crooke  and  Barker  never  agreed  to  accept  any 
compromise,  or  to  take  less  than  their  whole   debt,  but 
always  insisted  on  the  full  amount. 

II.  R.  L.  Crooke  and  Barker  were  not  to,  and  did  not 
receive  anything  in  addition  to  their  original  claim. 

We  do  not  perceive  that  these  circumstances  take  the 
case  out  of  the  principle  referred  to. 

In  no  one  of  the  cases  in  which  the  principle  was  asserted 
was  there  in  fact  any  agreement  by  the  creditor  to  accept 
the  terms  of  the  composition  deed,  or  to  assent  thereto  ; 
but  the  agreement  or  assent  was  always  conditioned  on  the 
creditor's  receiving  some  advantage  over  and  beyond  the 
terms  of  the  deed — in  some  cases  the  advantage  to  be 
the  payment  or  securing  of  the  balance  of  the  debt :  As 
instance,  the  case  of  Knight  agt.  Kent,  (5  Bing.,  432,)  where 
the  composition  was  for  ten  shillings  on  the  pound,  one  of 
the  creditors  refused  to  comply  with  the  terms  until  the 
brother  of  the  debtors  spontaneously  agreed  to  supply 
him  with  coal  equal  in  value  to  the  residue  of  the  debt. 
The  coal  was  supplied,  and  suit  was  afterwards  brought  on 
the  composition  note.  Held  that  the  agreement  was  a 
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fraud  on  the  other  creditors,  and  that  plaintiff,  having 
received  his  ten  shillings  on  the  pound  in  coal,  could  not 
recover  it  again  in  money. 

The  language  used  in  the  cases,  "  the  creditor  refused  to 
comply  with  the  terms  until,"  is  apt  to  mislead.  From  an 
examination  of  all  the  cases  it  will  be  seen  that  the  credi- 
tor not  only  refused  to,  but  never  did  comply  with  the 
terms.  What  he  did  comply  with  was  an  entirely  dif- 
ferent arrangement. 

It  is  true  that  in  each  case  he  signed  the  composition 
deed,  and  so  far  as  the  mere  act  of  signing  was  a  compli- 
ance, he  complied  ;  but  in  no  other  respect  was  there  a 
compliance. 

In  the  case  now  before  the  court  there  was  as  great  a 
compliance  with  the  terms  as  in  any  of  the  decided  cases. 

The  creditor  has  not  only  signed  the  instrument,  but 
went  around  and  got  others  to  sign  it  who  may  have  been 
induced  to  sign  solely  in  consequence  of  his  solicitations 
and  representations,  the  sincerity  thereof  being  tested  by 
his  having  himself  signed. 

It  is  true  he  never  consented  to  take  less  than  the  whole, 
and  insisted  on  having  the  whole  ;  so  did  the  creditor  in 
the  case  of  Knight  agt.  Hunt.  But  he  signed  the  instru- 
ment ;  so  did  the  creditor  in  that  case. 

The  only  difference  between  the  two  cases  lies  in  the 
means  employed  to  perpetrate  the  fraud. 

The  shapes  and  forms  which  fraud  assumes  are  ever 
varying,  so  as  to  meet  the  cases  as  they  shall  be  adjudged 
from  time  to  time. 

The  result  of  the  evidence  in  this  case  is,  that  the  credi- 
tor said  to  the  debtor,  "  You  must  pay  me  in  full,  and  then 
I  will  lend  you  the  sanction  of  my  name,  and  also  my  per- 
sonal influence  to  induce  the  other  creditors  to  take  less." 

This  is  substantially  what  was  said  by  the  creditor  in 
each  one  of  the  cases  where  the  agreement  was  adjudged 
fraudulent. 
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A  secret  agreement,  whereby  a  creditor  is  to  receive 
more  than  the  composition  deed  calls  for,  is  void,  although 
no  additional  security  is  given. 

In  order  to  avoid  a  secret  agreement,  made  between  the 
debtor  and  one  of  the  creditors  who  signs  the  composition 
deed,  it  is  not  necessary  that  the  agreement  should  call  for 
any  additional  security,  or  for  a  payment  above  the  amount 
of  the  original  indebtedness,  but  it  is  sufficient  if  the  agree- 
ment calls  for  a  payment  greater  than  that  secured  to  the 
creditors  by  the  composition. 

There  can  be  no  recovery  in  this  case,  unless  either  the 
4th  or  5th  of  the  respondent's  points  is  valid. 

The  4th  point  is,  that  the  instrument  in  question,  not 
being  signed  by  defendant,  is  not  a  mutual  obligation, 
but  is  a  mere  offer  to  such  creditors  as  were  willing  to 
accept ;  and  that  R.  L.  Crooke  &  Co.  never  accepted  it. 

The  instrument  in  question  is  a  release  in  prasenti  under 
seal.  The  consideration  for  the  release  was  the  giving 
of  two  notes  for  twenty  per  cent,  of  the  claims,  with  an 
indorser. 

It  was  not  necessary  for  the  re^.  ^  *o  sign  such  an 
instrument. 

The  instrument  does  not  contain  mutual  obligations  to 
be  performed  at  some  future  time,  but  for  a  present  consi- 
deration releases  and  discharges  Zenas  Newell  from  the 
debts  due  to  those  creditors  who  signed. 

If  these  creditors  did  not  get  the  consideration  before 
signing,  that  was  their  own  fault.  They  could  bring  an 
action  for  the  consideration,  if  the  consideration  was  not 
given  ;  and  perhaps  might  sue  on  the  original  indebted- 
ness, and  reply  to  an  answer  setting  up  the  release,  a  total 
failure  of  consideration. 

The  fifth  point  is,  that  the  composition  notes  have  never 
been  offered  or  tendered.  If  R.  L.  Crooke  and  Barker  had 
been  bona  fide  signers  of  the  release  without  any  outside 
arrangements,  then  this  fact  might  have  enabled  them  to 
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sue  on  the  original  indebtedness.  This  suit,  however,  is 
not  brought  on  the  original  indebtedness,  but  on  notes 
given  by  Zenas  Newell  in  pursuance  of  the  arrangements 
made  between  him  and  R.  L.  Crooke  and  Barker,  that  that 
firm  should  assist  him  in  procuring  a  compromise  with  his 
creditors.  This  agreement  was  void  and  the  notes  given 
under  it  were  void. 

Even  if  the  action  was  on  the  original  indebtedness,  still 
there  could  be  no  recovery.  The  omission  of  the  tender 
was  in  consequence  of  the  agreement  that  the  notes  for  the 
whole  amount  should  be  given  instead  of  the  compromise 
paper.  These  notes  were  so  given.  The  omission  being 
caused  by  the  fraudulent  agreement  made  by  R.  L.  Crooke 
and  Barker,  they  cannot  now  come  in  and  say  that  an  act 
done  or  omitted  in  pursuance  of  that  very  agreement  gives 
them  a  right  to,  in  effect,  enforce  it.  If  it  were  otherwise 
the  creditor  would  be  allowed  by  a  cunningly  devised 
arrangement  to  reap  the  fruits  of  an  agreement  made  to  pro- 
cure an  advantage  over  other  creditors  whom  he  had 
induced  to  accept  less  than  their  just  due  ;  which  credi- 
tors he  might  perchance  have  taken  pains  to  induce  to 
accept  the  less  so  as  to  enhance  his  chance  of  getting  the 
more. 

The  referee  says,  "  the  conduct  of  Barker  was  clearly 
fraudulent  as  to  some  of  the  creditors."  One  of  the  con- 
stituents of  this  fraud  was  the  design  that  the  compromise 
notes  should  not  be  given,  but  that  other  notes  to  a  much 
larger  amount  should  be  substituted.  These  were  substi- 
tuted, and  it  is  on  these  the  action  is  brought.  The  party 
should  not  be  allowed  to  take  advantage  of  this  fraud  to 
recover  a  larger  amount  than  he  had  induced  others  to 
accept. 

The  judgment  below  must  be  reversed,  and  new  trial 
ordered,  costs  to  abide  event. 

LEONARD,  J.  The  agreement  of  compromise  was  made 
with  other  creditors,  whom  Barker  procured  to  sign  it,  as 
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much  as  with  the  defendant.  It  was  a  fraud  upon  other 
creditors  to  receive  notes  for  a  larger  sum  than  they  were 
to  receive  from  the  defendant. 

The  notes  are  within  the  authority  cited  for  defendant. 
I  concur  in  the  within  decision.  There  should  be  a  new 
trial,  costs  to  abide  event. 


SUPREME  COURT. 
ELISHA  BURROWS  agt.  ADAM  STUMM. 

Where  a  testator  by  his  will  gave  a  life  estate  to  his  father  in  a  house  and  lot  in 
the  city  of  New  York,  and  charged  thereon  an  annuity  to  the  mother  of  the  plain- 
tiff (his  wife,)  and  then  devised  the  same  unto  the  plaintiff  (his  son,)  "  after  the 
decease  of  my  father,  and  when  the  said  child  shall  become  twenty -one  years  of 
age,  and  becomes  married  and  has  children,"  "  and  in  case  of  his  the  said  child's 
decease  before  that  period,  and  after  my  father's  decease,  then  the  said  real  es- 
tate" is  given  over  to  others, 

Held,  that  on  the  termination  of  the  life  estate,  the  estate  became  vested  in  the 
devisee,  and  he  was  entitled  to  the  absolute  possession  on  his  attaining  the  age 
of  twenty-one  years.  That  is,  the  devise  "  when  the  said  child  shall  become 
twenty-one  years  of  age,"  is  not  a  condition  precedent  to  the  vesting  of  the 
estate  in  him ;  but  "  in  case  of  his  the  said  child's  decease  before  that  period,  and 
after  my  father's  decease,"  is  a  condition  subsequent  on  which  the  estate  was  to 
be  divested. 

The  words  "  and  becomes  married  and  has  children,"  should  be  read  "  or  becomes 
married  and  has  children,"  to  effectuate  the  clear  intention  of  the  testator  from 
all  the  provisions  of  the  will ;  and  this  change  is  clearly  authorized  by  the  autho- 
rities of  this  state  and  in  England,  whenever  it  becomes  necessary  to  give  effect 
to  the  intentions  of  the  testator. 

JV"eu>  York  Special  Term,  March  14,  1859. 

W.  S.  SEARS,  for  plaintiff". 

MILLER,  FEET  &  NICHOLS,  for  defendant. 

DAVIES,  Justice.  Elisha  Burrows,  the  elder,  being  seized 
of  a  house  and  lot  in  Clinton  street,  in  this  city,  made  his 
last  will,  in  due  form,  wherein  he  gave  a  life  estate  therein 
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to  his  father,  John  Burrows,  and  charged  thereon  an  an- 
nuity of  $60  to  the  mother  of  the  plaintiff,  and  then  devi- 
sed the  same  unto  the  plaintiff,  "  after  the  decease  of  my 
father,  and  when  he,  the  said  child,  shall  become  twenty- 
one  years  of  age,  and  becomes  married  and  has  children," 
"  and  in  case  of  his,  the  said  child's  decease,  before  that 
period,  and  after  my  father's  decease,  then  the  said  real 
estate"  is  given  over  to  others.  It  seems  to  me  to  be  the 
clear  intention  of  the  testator  that  the  plaintiff,  on  the 
demise  of  John  Burrows,  should  take  the  estate  upon  his 
attaining  the  age  of  twenty-one.  It  was  also  to  be  his 
upon  his  marriage,  and  having  children.  It  vested  in  him 
on  the  death  of  the  tenant  for  life,  and  he  was  entitled  to 
the  possession  on  the  happening  of  either  of  those  events, 
subject  to  his  being  wholly  divested  on  his  dying  before 
his  attaining  the  age  of  twenty-one  years,  and  on  the  hap- 
pening of  which  event,  the  devise  over  took  effect,  and  it 
only  took  effect  on  his  dying  before  the  age  of  twenty-one. 
He  has  attained  the  age  of  twenty-five,  and  that  devise 
over  can  never  be  operative.  The  testator  has  therefore 
died  intestate,  or  the  fee  is  suspended  until  the  death  of 
the  plaintiff,  unmarried  and  without  issue,  or  the  fee  is  now 
vested  in  him.  The  life  tenant  died  in  1842,  and  the  annu- 
itant is  willing  to  release,  and  the  question  presented  for 
decision  is,  Can  the  plaintiff  convey  a  fee  in  the  land  thus 
devised  to  him  ?  He  has  made  a  written  contract  with 
the  defendant  thus  to  convey,  and  the  defendant  refuses  to 
perform.  The  complaint  is  filed  to  enforce  a  specific  per- 
formance, setting  forth  all  the  matters  suggested,  to  which 
the  defendant  demurs,  alleging  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

The  first  question  presented  is,  in  whom  is  the  estate 
vested  ?  Supposing  the  testator  had  stopped  with  the  lan- 
guage, "  when  he  the  said  child  shall  become  twenty-one 
years  of  age,"  it  cannot  be  doubted  that  the  estate  was 
vested  in  the  plaintiff,  and  on  his  attaining  the  age  of 
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twenty-one,  his  right  of  possession  and  title  would  have 
been  absolute,  the  devise  over  not  to  take  effect  if  he 
attained  that  age. 

A  devise  to  A.  in  fee,  if  or  when  he  attains  the  age  of 
twenty-one  years,  becomes  a  vested  remainder,  provided 
the  will  contained  an  intermediate  disposition  of  the  estate, 
or  of  the  rents  and  profits  during  the  minority  of  A.,  or  if 
it  directed  the  estate  to  go  over  in  the  event  of  A.  dying 
under  age.  (4  Kent,  234.)  In  the  present  case  there  is  an 
intermediate  disposition  of  the  estate,  and  a  direction  that 
the  estate  go  over  in  the  event  of  the  plaintiff  dying  under 
age.  The  proposition  laid  down  is,  therefore,  met  by  the 
facts  in  this  case,  and  the  authorities  cited  to  sustain  it 
will  be  referred  to.  They  will  elucidate  the  proposition 
sought  to  be  maintained.  (Bracton's  case,  3  Coke,  19.) 

In  that  case  the  will  was,  "  when  the  said  Hugh  shall 
come  to  his  age  of  twenty-one  years"  ;  there  the  estate  was 
given  to  him  and  his  heirs  forever,  and  it  was  held  that 
the  use  of  the  word  "  when"  was  a  demonstration  of  the 
time  when  the  remainder  to  Hugh  should  take  effect  in  pos- 
session, and  not  when  the  remainder  should  vest.  Hugh 
having  died  at  the  age  of  nine  years,  his  brother  became 
his  heir,  who  demised  the  premises  to  the  defendant.  It 
was  alleged  on  the  part  of  the  plaintiff  that  no  remainder 
was  vested  in  said  Hugh,  until  he  attained  the  age  of 
twenty-one  years,  and  that,  in  the  meantime  the  lands  did 
descend  to  the  daughters  of  the  elder  son,  who  were  the 
general  heirs  of  the  devisee,  and  through  whom  the  plain- 
tiff claimed  ;  and  that  inasmuch  as  Hugh  did  never  accom- 
plish his  said  age,  the  land  never  vested  in  him,  but  re- 
mained in  the  heirs  general.  But  so  the  court  did  not 
think,  and  gave  judgment  for  the  defendant. 

In  Goodtitle  agt.  Whitby,  (1  Burr.,  228,)  where  the  estate 
was  given,  "  when  and  as  they  shall  attain  their  respective 
ages  of  twenty-one,"  Lord  MANSFIELD  held  that  the  rule  is, 
that  that  shall  not  operate  as  a  condition  precedent,  but  as 
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a  description  of  the  time  when  the  remainder  man  is  to 
take  in  possession. 

In  Edwards  agt.  Hammond,  (3  Lev.,  132,)  a  copyholder 
surrendered  to  himself  for  life,  and  afterwards  to  the  use 
of  his  eldest  son  and  his  heirs,  if  he  should  live  to  the  age 
of  twenty-one  years,  provided  and  on  condition  that  if  he 
should  die  before  twenty-one,  then  it  should  remain  to  the 
surrenderor  and  his  heirs.  On  the  death  of  the  surrend- 
eror, the  youngest  son  entered,  and  the  eldest  son  being 
seventeen,  brought  an  ejectment,  and  the  question  was, 
whether  it  was  a  condition  precedent  or  subsequent  ?  and 
the  court  held  it  to  be  a  limitation  to  the  eldest  son,  imme- 
diately defeasible,  on  a  condition  subsequent. 

Broomfield  agt.  Crowdee,  (4  Burr.,  313,)  was  a  case  sent 
by  the  master  of  the  rolls  to  the  judges  of  the  common 
pleas  for  their  opinion.  In  that  case  the  testator  gave  all 
his  real  estate  to  the  plaintiff,  "  if  he  shall  live  to  attain 
the  age  of  twenty-one  years,"  "  but  in  case  he  die  before  he 
attains  that  age,  then  to  another  brother  ;  but  in  case  both 
should  die  before  attaining  the  age  of  twenty-one  years, 
then  to  his  god-son  John  Vale,  and  his  heirs  forever."  The 
testator  gave  a  life  estate  in  the  premises  devised,  after 
the  death  of  his  widow,  to  one  Joshua  Rose  ;  on  the  death 
of  his  widow,  Rose  entered  into  the  possession  of  the 
estates  and  enjoyed  the  rents  and  profits  till  his  death,  on 
the  27th  March,  1802.  The  plaintiff  was  then  an  infant 
under  the  age  of  twenty-one,  and  filed  a  bill  asking  that  his 
rights  in  the  estates  might  be  declared.  The  parties  de- 
fendant were  Crowdee,  the  heir  at  law ;  and  plaintiffs  But- 
ler and  John  Vale.  On  behalf  of  Crowdee,  the  heir  at  law, 
it  was  insisted  that  the  plaintiff  had  no  right  or  title  to 
the  estates,  for  that  the  devise  to  the  plaintiff  and  his  bro- 
ther, and  to  Vale,  were  contingent  remainders,  limited  upon 
the  estates  for  life,  and  that  inasmuch  as  the  preceding 
particular  estates  were  at  an  end  before  the  events  hap- 
pened on  which  the  said  premises  were  to  become  vested, 
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(the  attaining  the  age  of  twenty-one  years,)  such  remain- 
ders could  not  then  take  effect,  and  consequently  passed  to 
the  heir  at  law.  The  court  say,  in  rendering  their  opinion, 
that  the  fairest  construction  that  could  be  put  upon  the 
will,  independent  of  authority,  was,  that  the  plaintiff  took 
an  immediate  vested  estate  on  the  death  of  the  preceding 
devisees,  with  a  condition  subsequent,  and  they  certified 
their  opinion  to  be,  that  in  the  event  that  had  happened, 
the  plaintiff  took  a  vested  estate  in  fee  simple  in  the  estates 
of  the  testator,  determinable  upon  the  contingency  of  his 
dying  under  the  age  of  twenty-one  years.  It  would  appear 
from  the  remarks  of  ELLENBOROUGH,  Ch.  J.,  in  Roe  agt. 
Briggs,  (16  East,  411,)  that  a  decree  was  made  by  Lord 
Chancellor  ERSKINE,  in  accordance  with  the  opinion  of  the 
judges  of  the  common  pleas,  and  that  an  appeal  was  taken 
from  his  decree  to  the  House  of  Lords,  which  was  there 
affirmed. 

Doe  agt.  Moore,  (14  East,  600,)  is  even  more  like  the 
present  case  than  those  already  cited.  There  the  testator 
gave  to  John  Moore,  "  when  he  attained  the  age  of  twenty- 
one  years,"  all  his  estate,  &c. ;  but  in  case  he  should  die 
before  he  attains  the  age  of  twenty-one  years,  then  he  gives 
it  over.  The  testator  died,  leaving  the  lessees  of  the  plain- 
tiff his  heirs  at  law,  and  the  devisees  named  in  the  will 
were  all  under  the  age  of  twenty-one  years  ;  and  the  ques- 
tion reserved  was,  whether  the  lessees  of  the  plaintiff,  or 
any  or  either  of  them,  as  heirs  at  law  of  the  testator,  or 
otherwise,  took  any  and  what  interest  in  the  estates.  The 
case  was  argued  in  Hilary  term,  1807,  but  stood  over  for 
decision  till  Michaelmas  term,  1811,  awaiting  the  decision 
of  the  House  of  Lords  in  Broomfield  agt.  Crowdee.  In  this 
case  the  rule  is  held  to  be,  that  a  devise  to  A.  when  he 
attains  twenty-one,  to  hold  to  him  and  his  heirs,  and  if  he 
dies  under  twenty-one,  then  over,  does  not  make  the  devi- 
see's attaining  twenty-one  a  condition  precedent  to  the 
vesting  of  the  interest  in  him,  but  the  dying  under  twenty- 
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one  is  a  condition  subsequent,  on  which  the  estate  is  to  be 
divested.  In  the  present  case,  the  devisee  has  attained  the 
age  of  twenty-one,  and  if  there  was  nothing  else  to  the  will, 
it  would,  I  think,  be  clear  that  he  was  vested  with  the 
estate  absolutely  in  fee. 

But  it  remains  to  consider  the  effect  of  the  words  "  an d 
becomes  married  and  has  children."  If  the  first  "  and" 
may  be  read  "  or,"  there  is  no  difficulty  in  sustaining  the 
plaintiff's  title  in  fee  to  the  premises  devised  to  him. 

The  judges  of  the  common  pleas,  in  Broomfield  agt.  Crow- 
der,  (cited  supra,}  say  :  "  It  must  be  admitted  that  accord- 
ing to  repeated  decisions,  no  precise  words  are  necessary 
to  constitute  a  condition  precedent  in  wills.  They  must 
be  construed  according  to  the  intention  of  the  parties,  and 
it  would  be  absurd,  considering  the  various  circumstances 
under  which  wills  are  made,  to  require  particular  terms  to 
express  particular  meanings.  The  apparent  intention  as  col- 
lected from  the  whole  will  must  always  control  particular 
expressions"  Now,  what  is  the  apparent  intention  of  the 
testator,  from  the  provisions  of  this  will  ?  Clearly,  that 
his  father  should  enjoy  the  income  of  his  estate  during  his 
life  ;  that  on  his  decease  it  should  go  to  the  plaintiff,  his  son, 
to  be  vested  in  him  on  the  termination  of  the  life  estate,  and 
he  to  have  the  absolute  possession  thereof,  on  his  attain- 
ing the  age  of  twenty-one  years.  I  think  it  was  also  his 
-intention  that  he  should  have  the  estate  on  his  marriage, 
even  if  that  event  happened  before  he  attained  the  age  of 
twenty-one  years,  subject,  of  course,  to  be  divested,  if  he 
died  before  attaining  that  age.  It  cannot  be  argued  that 
it  was  the  intention  of  the  testator  to  deprive  the  plaintiff 
of  the  use  and  enjoyment  of  this  property,  after  he  arrived 
at  the  age  of  twenty-one  years,  until  he  got  married  and 
had  children.  The  estate  is  not  devised  over  on  any  such 
contingency,  and  it  may  .well  be  assumed  that  the  testator 
did  not  intend  to  deprive  his  son  of  the  enjoyment  of  it,  if 
neither  of  these  events  should  happen.  If  that  to  effectu- 
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ate  the  clear  intention  of  the  testator,  we  may  read  the 
word  "  and"  as  "  or,"  would  seem  to  be  entirely  settled  in 
this  state  and  in  England.  (Jackson  agt.  Blanshan,  6  John. 
R.,  54.)  The  rule  as  deducible  from  that  case,  and  those 
there  referred  to,  is,  that  the  words  or  and  and  are  not  in 
deeds  and  wills,  to  be  always  held  to  a  strict  grammatical 
sense,  but  or  is  to  be  taken  for  and,  and  and  is  to  be  taken 
for  or,  as  may  best  comport  with  the  intent  and  meaning 
of  the  grant  or  devise.  It  cannot  be  that  the  testator  ever 
intended  that  his  son  and  the  object  of  his  bounty,  was  not 
to  have  the  enjoyment  of  his  estate  until  all  of  the  events 
mentioned  in  his  will  should,  unitedly,  have  happened  ; 
namely,  attaining  the  age  of  twenty-one,  marrying  and  hav- 
ing children.  It  is  more  in  accordance  with  the  rules  of 
law,  well  established,  and  that  is  to  my  mind  the  clear 
intent  of  the  testator,  to  hold  that  we  may  read  the  word 
"  and "  before  the  words  "  becomes  married,"  "  or,"  and 
then  the  estate  has  become  absolutely  that  of  the  plaintiff, 
and  he  can  make  a  good  title  thereto. 

Judgment  for  the  plaintiff  on  demurrer,  with  costs. 


SUPREME  COURT. 
SARAH  T.  WHITNEY  agt.  WILLIAM  WHITNEY. 

A  motion  for  alimony,  in  an  action  for  divorce  by  the  wife,  may  be  made  upon  affi- 
davits, and  before  a  copy  of  the  complaint  has  been  served.  But  in  such  case  the 
affidavits  must  allege  in  substance,  all  the  facts  necessary  to  make  a  good  com- 
plaint in  the  action. 

Where  it  does  not  appear  that  the  laws  of  another  state  authorize  the  courts  therein 
to  grant  a  divorce  to  an  innocent  defendant — the  wife,  upon  proof  of  adultery 
of  the  plaintiff — the  husband,  the  pendency  of  such  action,  is  no  obstacle  to  grant- 
ing the  plaintiff — the  wife,  alimony  in  an  action  for  divorce  brought  by  her  in 
this  state  against  her  husband. 

Broome  Special  Term,  November  12,  1861. 
Present,  RANSOM  BALCOM,  Justice. 
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THIS  action  was  commenced  by  the  personal  service  of  a 
summons  upon  the  defendant,  on  the  13th  -^ay  of  Septem- 
ber, 1861.  The  defendant  appeared  by  attorney,  and 
demanded  a  copy  of  the  complaint ;  but  none  had  been 
served,  and  the  time  for  serving  it  had  been  extended.  The 
plaintiff  made  a  motion  for  alimony,  &c.,  upon  affidavits. 
The  plaintiff's  affidavit  showed  that  she  was  the  wife  of 
the  defendant,  and  was  married  to  him  in  this  state  in  1849, 
and  had  seven  children,  three  of  whom  were  living.  That 
this  action  was  commenced  by  her  "  for  a  divorce  from  the 
bonds  of  matrimony,  on  account  of  the  adultery  of  the 
defendant  with  divers  persons."  There  was  no  other  alle- 
gation in  the  affidavits  to  show  the  plaintiff  had  a  cause  of 
action  for  a  divorce. 

The  affidavits  showed  that  the  defendant  commenced  an 
action  for  a  divorce  against  the  plaintiff,  in  the  court  of 
common  pleas  of  Warren  county,  Pennsylvania,  in  January, 
1860,  for  adultery,  alleged  to  have  been  committed  by  the 
plaintiff  in  that  month,  in  the  said  county  of  Warren ; 
which  said  action  the  plaintiff  was  defending,  and  had 
been  allowed  therein  $500  for  expenses  and  support — all  of 
which  she  had  expended. 

The  plaintiff  stated  in  her  affidavit  that  she  was  not 
guilty  of  the  adultery  charged  upon  her  in  that  action  ;  but 
the  defendant  and  two  other  men  made  affidavits  that  they 
caught  her  in  bed  with  one  Luce,  in  Warren  county,  Penn- 
sylvania, on  the  23d  day  of  January,  1861. 

Objections  were  made  to  the  granting  of  alimony  to  the 
plaintiff  in  this  action,  which  are  sufficiently  noticed  in  the 
following  opinion  of  the  court. 

GEORGE  A.  NORTHRUP,  for  plaintiff. 
GILES  W.  HOTCHKISS,  for  defendant. 

BALCOM,  Justice.  It  is  provided  by  statute,  that  in  every 
suit  brought,  either  for  a  divorce  or  for  a  separation,  the 
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court  may,  in  its  discretion,  require  the  husband  to  pay 
any  sums  necessary  to  enable  the  wife  to  carry  on  the  suit, 
during  its  pendency.  (3  R.  S.,  5th  ed.,  p.  239,  §  72  ;  2  Barb. 
Ch.  Pr.,  265.)  The  discretion  conferred  by  this  statute, 
enables  the  court  to  require  the  wife,  when  plaintiff,  to 
show  that  the  action  is  brought  in  good  faith,  before  com- 
pelling the  husband  to  pay  her  money  to  enable  her  to  pro- 
secute the  action.  The  court  should  do  this  to  protect  the 
husband  against  vexatious  suits.  The  ad  interim  alimony 
and  money  to  sustain  the  expenses  are  given,  not  as  of 
strict  right  in  the  wife,  but  of  sound  judicial  discretion  in 
the  court.  (Bishop  on  Marriage  and  Divorce,  3d  ed.,  §  581.) 

1  think,  when  the  wife  is  plaintiff,  the  papers  on  which  her 
motion  for  alimony  and  money  to  enable  her  to  carry  on  the 
suit,  is  founded,  should  allege  facts  sufficient,  if  proved,  to 
entitle  her  to  a  divorce  according  to  the  statutes  on  the 
subject.     (See  3  R.  S.,  5//t  ed.,  p.  235,  §  51.)     If  the  motion 
be  made  after  the  complaint  is  served,  and  that  is  suffi- 
ciently defective  to  be  bad  on  demurrer,  it  will  be  denied. 
(Bis/top  on  Marriage  and  Divorce,  3d  ed.,  §  581.)     I  am  not 
prepared  to  hold,  upon  the  authority  of  Reese  agt.  Reese,  (2 
Code  Rep,,  81,)  that  the  motion  cannot  be  made  until  after  a 
copy  of  the  complaint  has  been  served,  (see  Longfellow  agt. 
Longfellow,  1  Clarke's  Ch.  R.,  345  ;)  nor  that  it  must  be  made 
upon  petition  according  to  the  old  chancery  practice,  (see 

2  Barb.  Ch.  Pr.,  268.)    I  think  the  motion  may  be  made  upon 
affidavits,  and  before  a  copy  of  the    complaint  has  been 
served.     But  in  such  case  the  affidavits  must  allege,   in 
substance,  all  the   facts  necessary  to  make  a   good  com- 
plaint in  the  action.     Such  allegations  are  not  contained 
in  the   affidavits  on    which  the  motion  in  this   action  is 
founded.     The  affidavits  are  defective,  because  they  do  not 
show  when  or  where  the  plaintiff  alleges  the  defendant  has 
committed  adultery,  and  also  in  other  respects,  as  will  be 
seen  by  looking  at  the  statutes  on  the  subject  of  the  resi- 
dence of  parties   in  actions  for  divorce.     And   in  conse- 
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quence  of  such  defects  in  the  affidavits,  I  cannot  now  make 
an  order  requiring  the  defendant  to  pay  the  plaintiff  any 
alimony  or  money  to  enable  her  to  carry  on  this  suit.  But 
as  the  motion  will  be  renewed  at  a  future  time,  it  is  proper 
I  should  say,  the  papers  before  me  do  not  show  that  the 
laws  of  Pennsylvania  do  authorize  the  courts  of  that 
state  to  grant  a  divorce  to  an  innocent  defendant  upon 
proof  of  the  adultery  of  the  plaintiff.  Hence  the  pendency 
of  the  action  brought  in  that  state  by  the  defendant  against 
the  plaintiff  for  a  divorce,  is  no  obstacle  to  granting  the 
plaintiff  alimony  in  this  action,  or  to  requiring  the  defend- 
ant to  pay  the  plaintiff  money  to  enable  her  to  prosecute 
this  action. 

The  plaintiff  may  renew  her  motion  in  this  action  at  the 
adjourned  special  term  to  be  held  at  the  court-house,  in 
Binghamton,  on  the  27th  instant,  or  at  any  subsequent 
term  in  the  district,  upon  the  affidavits  already  presented,  and 
such  others  as  she  can  make  or  procure  and  serve,  or  upon 
those  already  presented,  and  the  complaint  duly  verified, 
if  served  in  due  time. 


NEW  YORK  SUPERIOR  COURT. 

GEORGE  IRELAND,  JR.,  executor,  <fec.,  appellant  agt.  ELISHA 
C.  LITCHFIELD,  respondent. 

Where  a  plaintiff  dies  after  final  judgment  in  his  favor  and  before  execution  issued, 
his  executor  or  administrator  may  have  the  same  remedy  by  action,  to  enforce 
the  judgment,  as  was  obtainable  by  scirefacins  prior  to  the  Code. 

Before  BOSWORTH,  Ch.  J.  and  WOODRUFF,  J. 

Heard  JVov.  14M,  decided  JVov.  30th,  1861. 

THE  plaintiff,  in  his  complaint,  alleges  that  Edward  Cook, 
in  his  life  time,  and  on  the  13th  day  of  January,  1859, 
recovered  a  judgment  in  this  court  against  said  Litchfield, 
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for  $2,374.52  ;  the  docketing  of  it  and  filing  a  transcript 
thereof ;  the  issuing  of  an  execution  and  its  return  unsat- 
isfied, in  Cook's  life  time  ;  the  subsequent  death  of  Cook, 
leaving  a  last  will  and  testament,  which  has  been  duly- 
proved,  &c.  ;  that  the  plaintiff  is  his  sole  acting  executor; 
that  more  than  a  year  has  elapsed  since  Cook's  death  ;  that 
the  whole  amount  of  the  judgment  is  unpaid,  and  prays 
"  judgment  that  this  action  be  continued  in  his  name,  and 
that  he  may  have  leave  to  issue  a  new  execution  upon  such 
judgment,  and  to  continue  this  action  with  the  like  effect 
as  if  the  said  Edward  Cook  were  still  living,"  <fec.  An  ans- 
wer was  put  in  controverting  some  of  the  allegations  of  the 
complaint.  The  facts  stated  in  it  having  been  proved  at 
the  trial,  the  defendant  took  the  position  that  the  present 
action  is  not  authorized  by  law,  and  is  unnecessary  for  any 
purpose  ;  that  at  all  events  no  judgment  could  be  given 
beyond  simple  leave  to  issue  execution,  and  that  the  plain- 
tiff was  not  entitled  to  costs.  WOODRUFF,  J.,  before  whom 
the  trial  was  had,  gave  judgment  for  the  plaintiff,  with 
costs  of  the  action.  The  defendant  excepted  to  the  deci- 
sion and  appealed  from  the  judgment  to  the  general  term. 

CHARLES  TRACY,  for  appellant. 

ED.  RANDOLPH  ROBINSON  and  WM.  CURTIS  NOYES,  for 
respondent. 

By  the  court,  BOSWORTH,  Ch.  Justice.  By  the  laws  in 
force  when  the  Code  took  effect,  if  a  plaintiff  died  after 
final  judgment  in  his  favor,  but  before  execution  issued,  no 
execution  could  be  issued  on  the  judgment  until  it  had  been 
revived  by  scire  facias  at  the  suit  of  his  personal  repre- 
sentatives. (2  Saunders,  p.  6,  note  1,  and  id.,  p.  72,  m  ;  72, 
n,  and  72,  o ;  Gra.  Pr.,  806  ;  Troup  agt.  Wood,  4  John.  Ch. 
R.,  247-249  ;  Baldwin  agt.  Hale,  17  John.  R.,  271 ;  Murphy 
agt.  Cochran,  1  Hill,  339  ;  and  2  R.  S.,  576,  ^  2  and  3  ;  id., 
386,  §  2.) 
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Section  428  of  the  Code  abolishes  "  the  writ  of  scire 
facias,"  the  writ  of  quo  warranto,  &c. ;  but  it  declares  that 
"  the  remedies  heretofore  obtainable  in  those  forms,  may 
be  obtained  by  civil  actions  under  the  provisions  of  this 
chapter." 

As  this  section,  in  express  terms,  authorizes  an  action  to 
be  brought,  there  does  not  seem  any  basis  to  uphold  an 
argument  that  one  cannot  be  brought. 

Section  283  [238]  does  not  affect  the  question.  It  autho- 
rizes an  execution  to  be  issued  as  a  matter  of  course,  at 
any  time  within  five  years  after  the  entry  of  judgment.  By 
2d  R.  S.,  365,  §  1,  one  might  be  issued  as  a  matter  of 
course,  within  two  years  after  filing  the  record  of  judgment. 
But  in  either  case,  and  in  one  as  well  as  in  the  other,  if  the 
plaintiff  die  before  execution  issued,  it  is  essential  that  the 
judgment  should  be  revived  in  the  name  of  the  personal 
representative  of  the  deceased  party. 

Section  284  [239,]  which  provides  that  "  after  the  lapse 
of  five  years  from  the  entry  of  judgment,  an  execution  can 
be  issued  only  by  leave  of  the  court,  upon  motion,"  is  only 
applicable  where  the  parties  to  the  judgment  are  living. 
Under  any  other  construction  sections  284  and  428  would 
conflict  with  each  other.  This  construction  is  further 
favored  by  the  provisions  of  section  284,  which  require  that 
it  be  established  "  by  the  oath  of  the  party"  or  other  sat- 
isfactory proof,  that  some  part  of  the  judgment  is  unpaid, 
and  that  the  motion  be  made  "  upon  personal  notice  to  the 
adverse  party,"  unless  he  be  absent,  &c.  The  execution  to 
be  issued  as  a  matter  of  course,  under  section  283,  or  pur- 
suant to  leave  granted  under  section  284,  must  be  in  such 
form  as  section  289  prescribes.  Section  289  requires  that 
it  be  in  the  name  of  the*  party  plaintiff  of  record,  (if  the 
judgment  be  in  his  favor,)  and  against  the  persons  against 
whom  the  recovery  was  had. 

Such  an  execution  is  not  adapted  to  the  cases  provided 
for  by  2  R.  S.,  pp.  577,  578,  §§  5  fo  11  inclusive. 
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Section  471  [390]  declares  that  the  second  part  of  the 
Code  "  shall  not  affect  *  *  any  existing  statutory  provi- 
sions relating  to  actions  not  inconsistent  with  this  act,  and 
in  substance  applicable  to  the  actions  hereby  provided,"  &c. 
And  §  428,  while  it  abolishes  the  writ  of  scire  facias,  and 
other  writs  named  in  it,  enacts  that  the  remedies  hereto- 
fore obtainable  in  those  forms,  "  may  be  obtained  by  civil 
actions  under  the  provisions  of  this  chapter."  The  fact 
that  the  subsequent  sections  of  that  chapter  do  not  contain 
any  provision  in  respect  to  an  action  to  revive  a  judgment, 
does  not  restrict  the  remedy  by  action  under  it  to  those 
cases  alone,  which  are  specified  in  the  special  provisions 
found  in  that  chapter.  The  cases  thus  specified  are  to  be 
prosecuted  under  or  subject  to  those  provisions,  as  well  as 
subject  to  the  general  provisions  of  the  Code  in  relation  to 
actions  generally.  The  phrase,  "  under  the  provisions  of 
this  chapter,"  is  not  a  limitation  of  the  natural  and  ordi- 
nary meaning  of  the  words  immediately  preceding  it,  but 
is  merely  designed  to  declare  that  the  remedies  theretofore 
obtainable  by  scire  facias,  although  they  may  be  obtained 
thereafter  by  civil  action,  shall  be  subject  to  the  special 
provisions  of  that  chapter,  in  respect  to  the  cases  to  which 
such  provisions  relate. 

In  the  opinion  of  the  legislature  nothing  more  was  requi- 
site, while  abolishing  the  writ  of  scire  facias,  to  revive  a 
judgment  and  authorizing  the  remedy  previously  had  under 
it  to  be  obtained  by  action,  than  to  retain  by  enactment 
the  existing  statutory  provisions  relating  to  the  subject 
matter,  not  inconsistent  with  the  Code,  and  in  substance 
applicable  to  the  actions  provided  for  by  it.  It  can  hardly  be 
supposed  that  it  was  designed  the  Code  should  repeal  2  R. 
£.,  577,  §  3,  or  the  substance  of  sections  6,  7  and  9  of  the 
same  title.  To  allow  the  remedy  to  be  had  by  action 
which  before  the  Code  could  be  obtained  by  scire  facias 
alone,  is  merely  giving  to  the  language  of  section  428  a 
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construction  in  accordance  with  its  natural  and  obvious 
import. 

To  hold  that  section  428  gives  no  such  remedy,  and  that 
section  121  prescribes  the  course  to  be  pursued,  requires 
an  unnatural  construction  to  be  given  to  the  latter  section. 
The  latter  section  applies  to  the  cases  of  death,  marriage, 
or  other  disability  occurring  between  suit  brought  and 
judgment  recovered.  It  is  an  unnatural  use  of  language,  to 
speak  of  a  cause  of  action  which  has  been  prosecuted  to 
judgment,  as  surviving  or  continuing  after  the  death  of  a 
party  to  the  judgment. 

That  section  provides  for  the  several  cases  covered  by  2 
R.  S.,  title  1,  chap.  7,  part  3,  entitled  "  of  the  abatement  of 
suits  by  death,  marriage  or  otherwise,  and  of  their  revival," 
and  by  2  R.  S.,  pp.  184,  185,  ^  113-126  inclusive,  and 
meets  some  cases  which  the  new  system  of  practice  made 
it  expedient  to  provide  for,  and  which  were  not  reached  by 
the  Revised  Statutes ;  as  allowing  persons  succeeding  by 
actual  transfer  of  the  cause  of  action,  to  be  substituted  as 
parties,  as  well  at  law  as  in  equity. 

In  Joy  agt.  Martine.  (2  Duer,  654,)  it  was  held  that  an 
execution  upon  a  judgment  could  not  be  issued  upon  the 
application  of  the  executors  of  a  deceased  plaintiff,  upon 
motion.  Although  this  is  the  decision  of  a  single  judge,  it 
was  made  upon  consultation  with  other  judges  of  the  court, 
and  received  their  approbation.  (2  Duer,  607,  note  a.) 
The  decision  was  approved  by  Mr.  Justice  EMOTT,  in  Whee- 
ler agt.  Dakin,  (12  How.,  537.) 

Judge  MITCHELL,  in  Thurston  agt.  King,  (1  Abb.  R.,  126,) 
held  the  remedy  by  action  clear,  and  denied  a  motion,  made 
by  the  executor  of  a  deceased  plaintiff,  for  leave  to  issue 
execution. 

•  The  Code  has  not  unqualifiedly  prohibited  an  action  upon 
a  judgment  by  one  of  the  parties  to  it  against  the  other  ; 
and  as  this  court  has  construed  section  73,  a  bona  fide 
assignee  of  a  judgment  may  bring  an  action  upon  it  with- 
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out  obtaining  leave  of  the  court.  (  Tuffts  agt.  Braisted,  4 
Duer,  607  ;  and  see  Wheeler  agt.  Dakin,  12  How.,  540.) 

We  think  that  the  relief  sought  in  this  case,  and  which, 
prior  to  the  Code,  was  obtainable  only  by  scire  facias,  may 
now  be  had  by  action,  and  that  section  428  of  the  Code 
expressly  so  provides. 

But  it  is  insisted  that  the  court  had  no  power  to  award 
costs.  We  think  it  a  sufficient  answer  that  (assuming  the 
case  is  not  one  provided  for  by  section  304  [259]  of  the 
Code)  section  306  [261]  confides  it  to  the  discretion  of  the 
court,  whether  to  allow  costs  or  not.  With  the  exercise 
of  that  discretion,  even  if  we  have  the  power,  we  see  no 
occasion  to  interfere. 

The  judgment  must  be  affirmed.     Ordered  accordingly. 


YATES  COUNTY  COURT. 
MARY  CAMPBELL,  respondent  agt.  JOHN  MALLORY,  appellant. 

Although  the  statute  confers  jurisdiction,  in  a  general  sense,  upon  a  magistrate  in 
summary  proceedings,  between  landlord  and  tenant,  yet  this  jurisdiction  must 
be  taken  and  exercised  in  strict  conformity  to  the  statute,  and  in  no  other  way 
can  his  acts  be  recognized  as  valid. 

The  preliminary  affidavit  required  by  the  statute,  and  upon  which  the  magistrate 
is  authorized  to  issue  his  summons,  must  give  a  particular  description  of  the 
premises,  to  confer  upon  the  magistrate  jurisdiction  of  the  subject  matter. 

Nor  is  the  magistrate  authorized  to  give  a  more  specific  or  other  description  of  the 
premises  in  the  summons,  than  that  contained  in  the  affidavit.  Nor  can  juris- 
diction be  conferred  in  such  a  case  by  a  general  appearance  of  the  tenant  with- 
out taking  this  objection. 

Where  the  affidavit  described  the  premises  as  being  "  a  certain  house  and  lot  situ- 
ate in  the  village  of  Penn  Yan,  in  the  town  of  Milo  and  county  of  Yates,"  held, 
that  the  description  was  too  general,  and  did  not  meet  the  requirements  of  the 
statute. 

As  a  matter  of  good  practice  and  of  safety,  the  affidavit  should  also  state  that  the . 
tenant  holds  over,  and  continues  in  possession  of  the  demised  premises  after  the 
expiration  of  his  term,  without  the  permission  of  the  landlord. 

December,  1861. 
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THIS  is  an  appeal  brought  to  review  the  proceedings  and 
determination  of  a  justice  of  the  peace  in  summary  pro- 
ceedings between  landlord  and  tenant. 

D.  B.  PROSSER,  for  appellant. 
M.  J.  SUNDERUN,  for  respondent. 

BRIGGS,  County  Judge.  The  respondent,  under  §  29  of 
art.  second,  chap,  eight,  part  third  of  the  Revised  Statutes, 
made  and  filed  her  affidavit  with  a  magistrate,  therein  set- 
ting forth  among  other  things,  "  that  on  the  first  day  of 
April,  1860,  she  was  in  possession  of  a  certain  house  and 
lot  situate  in  the  village  of  Penn  Yan,  in  the  town  of  Milo 
and  county  of  Yates ;  that  she  was  entitled  to  the  rents, 
issues  and  profits  of  the  same  ;  and  that  on  or  about  the 
said  first  day  of  April,  1860,  she  leased  and  rented  said 
house  and  lot  unto  the  appellant  as  her  tenant,  for  one 
year  ,  that  appellant  took  and  entered  into  the  possession 
under  such  renting,  and  continued  to  occupy  the  same  down 
to  the  day  of  the  making  of  the  affidavit ;  that  the  term 
expired  on  the  first  day  of  April,  1861  ;  and  that  the  appel- 
lant refused  to  deliver  up  the  possession,  though  requested 
to  do  so." 

Upon  this  affidavit  the  magistrate  issued  a  summons 
directed  to  the  appellant,  such  tenant,  requiring  him  "  to 
remove  from  the  house  and  lot  on  Clinton  street,  in  the 
village  of  Perm  Yan,  occupied  by  him,  or  show  cause,"  &c. 

On  the  day  mentioned  in  the  summons  for  showing  cause, 
the  tenant  appeared  in  person  and  by  counsel,  before  the 
magistrate,  and  put  in  an  answer  under  oath,  in  substance 
denying  that  he  held  over  and  continued  in  possession  of 
the  premises  in  the  affidavit  after  the  expiration  of  the 
term  as  mentioned  in  the  affidavit,  therein  claiming  that  he 
was  a  tenant  under  the  respondent  for  an  unexpired  term, 
and  that  such  term  would  not  expire  until  the  first  day  of 
April,  1862.  Upon  this  issue  the  parties  went  to  trial 
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before  the  magistrate,  who,  after  hearing  the  proofs,  held 
and  decided  that  the  appellant  was  guilty  of  holding  over 
and  continuing  in  possession  of  the  premises  mentioned  in 
the  affidavit,  and  awarded  his  warrant  for  the  purpose  of 
removing  him  therefrom. 

There  were  several  points  raised  in  the  notice  of  appeal 
and  urged  upon  the  argument,  but  the  view  I  take  of  the 
case  renders  it  necessary  to  consider  but  one  question.  Did 
the  affidavit  upon  which  the  summons  was  issued,  give  the 
magistrate  jurisdiction  of  the  subject  matter  ? 

Section  28  provides  that  any  tenant  or  lessee  at  will,  or 
at  sufferance,  or  for  any  part  of  a  year,  or  for  one  or  more 
years,  of  any  houses,  land  or  tenements,  <fec.,  may  be  re- 
moved from  such  premises,  by  the  officers  therein  named, 
in  the  manner  thereinafter  prescribed  in  the  following  cases  : 

1.  "  Where  such  person  shall  hold  over  and  continue  in 
possession  of  the  demised  premises,  or  any  part  thereof, 
after  the  expiration  of  his  term,  without  the  permission  of 
the  landlord." 

2.  Where  such  person  shall  hold  over  without  such  per- 
mission as  aforesaid,  after  any  default  in  the  payment  of 
rent,  &c. 

3.  Where  a  tenant  or  lessee  of  a  term  of  three  years,  or 
less,  shall  have  taken  the  benefit  of  any  insolvent  act,  &c. 

4.  Where  any  person  shall  hold  over  and  continue  in 
possession  of  any  real  estate  which  shall  have  been  sold  by 
virtue  of  an  execution  against  such  person,  &c. 

Section  29  provides  that  "  any  landlord  or  lessor,  his 
legal  representatives,  agents  or  assigns,  may  make  oath  in 
writing,  of  the  facts,  which,  according  to  the  preceding 
section,  (28th,)  authorize  the  removal  of  a  tenant,  describ- 
ing therein  the  premises  claimed  ;  and  may  present  the 
same  to  one  of  the  officers  in  the  last  section  specified." 

Section  30,  among  other  things,  provides  that  "  on  receiv- 
ing such  affidavit,  such  officer  shall  issue  his  summons,  des- 
cribing the  premises  of  which  the  possession  is  claimed,  and 
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requiring  any  person  in  the  possession  of  said  premises,  or 
claiming  the  possession  thereof,  forthwith  to  remove  from 
the  same,  or  to  show  cause  before  the  magistrate,"  &c. 

The  affidavit  in  this  proceeding  was  evidently  prepared 
under  subdivision  one  of  §  28  ;  and  to  authorize  the  magis- 
trate to  issue  his  summons  under  §  30,  the  affidavit  should 
upon  its  face  bring  the  applicant  within  its  terms.  It 
should  in  substance,  if  not  in  direct  terms,  show  that  the 
tenant  holds  over  and  continues  in  possession  after  the  expi- 
ration of  his  term,  without  the  permission  of  his  landlord. 

This  affidavit  in  effect  states  that  the  tenant  went  into 
possession  on  the  first  day  of  April,  1860,  under  a  lease  for 
one  year,  and  that  he  continued  to  occupy  ever  since ;  that 
the  term  expired  on  the  first  day  of  April,  1861,  and  that 
he  refuses  to  deliver  up  possession,  although  requested  so 
to  do.  It  is  well  settled,  that  this  preliminary  affidavit 
should  make  out  a  plain  case  ;  that  the  landlord  should 
bring  himself  clearly  within  the  provisions  of  the  statute, 
and  leave  nothing  to  be  inferred.  (Hill  agt.  Stocking,  6 
Hill,  314.) 

Whether  this  affidavit  is  sufficiently  definite  and  certain 
to  meet  the  requirements  of  the  statute  in  this  regard, 
might  under  other  circumstances  become  material  to  inquire, 
but  as  there  is  another  objection  more  palpable,  and,  to  my 
own  mind,  fatal,  I  do  not  propose  particularly  to  examine 
the  force  or  weight  of  this  criticism,  and  upon  this  point 
will  only  add,  that  in  practice  it  would  be  much  safer  to 
state  that  the  tenant  holds  over,  and  continues  in  possession 
of  the  demised  premises  after  the  expiration  of  his  term, 
without  the  permission  of  his  landlord. 

As  before  stated,  §  29  provides  that  the  premises  of  which 
possession  is  sought,  shall  be  described  in  this  preliminary 
affidavit. 

By  reference  to  the  affidavit,  it  will  be  observed  that  the 
premises  are  therein  described  as  being  "  a  certain  house 
and  lot  situate  in  the  village  of  Penn  Yan,  in  the  town  of 
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Milo  and  county  of  Yates."  This  description  is  too  gen- 
eral, and  in  my  judgment  does  not  meet  the  requirement  of 
the  statute.  (24  Barb.,  438.) 

Looking  at  the  design  of  the  statute,  I  can  see  an  obvious 
reason  why  the  affidavit  should  describe  the  premises,  for 
it  is  upon  this  that  the  magistrate  predicates  his  jurisdic- 
tion and  action  in  issuing  his  summons  under  ^  30.  This 
summons  must  describe  the  premises,  and  from  the  neces- 
sity of  the  case,  this  description  can  be  none  other  or  dif- 
ferent than  that  contained  in  the  affidavit, 

The  magistrate  is  not  at  liberty,  nor  should  he  be  per- 
mitted to  go  outside  of  the  record  made  by  the  affidavit,  in 
his  recital  of  the  description.  In  this  case,  the  magistrate 
in  issuing  his  summons,  has  given  a  more  specific  descrip- 
tion than  that  contained  in  the  affidavit,  but  as  beiore 
observed,  this  cannot  aid  the  landlord,  nor  of  itself  confer 
jurisdiction  upon  the  magistrate.  Unless  he  acquired  juris- 
diction by  virtue  of  the  preliminary  affidavits,  his  subse- 
quent acts  were  without  authority,  and  must  be  so  declared. 
(4  Denio,  118.) 

This  view  of  the  insufficiency  of  this  description  is  sup- 
ported by  a  reference  to  the  thirty-third  section,  which  pro- 
vides that  if  no  good  cause  be  shown  on  the  return  day  of 
the  summons,  the  magistrate  issues  his  warrant  to  the  she- 
riff "  to  remove  all  persons  from  the  said  premises,  and  to 
put  the  landlord  into  the  full  possession."  It  is  the  said 
premises  —  the  premises  described  in  the  affidavit  —  that  the 
sheriff  is  to  restore  to  the  possession  of  the  landlord,  and 
none  other  or  different. 

Now,  a  warrant  to  this  officer,  commanding  him  to  remove 
the  tenant  from  "  a  certain  house  and  lot  in  Penn  Yan, 
town  of  Milo  and  county  of  Yates"  —  the  description  con- 
tained in  this  affidavit  —  would  be  altogether  too  indefinite 
to  impose  upon  that  officer  any  legal  obligation  ;  hence  the 
reason  and  the  necessity  of  the  statute  requiring  the  pre- 
mises to  be  described  in  the  affidavit. 
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The  statute  under  which  these  proceedings  were  institu- 
ted, is  in  derogation  of  the  common  law  ;  its  provisions 
must  therefore  be  strictly  complied  with.  (20  Wend.,  205  ; 
24  Barb.,  438  ;  6  Hill,  314.) 

It  was  well  said  by  Justice  COWEN,  in  Farrington  agt. 
Morgan,  (20  Wend.,  supra,)  "  that  summary  proceedings  are 
in  general  open  to  objection  for  technical  omissions,  imper- 
fections, or  defects  in  the  return ;  and  proceedings  under 
the  landlord  and  tenant's  act  are  not  an  exception.  They 
are  not  like  proceedings  in  a  justice's  court,  expressly 
required  by  statute  to  be  liberally  construed  so  far  as  form 
is  concerned  ;  but  the  magistrate  must  show  a  strict  compli- 
ance with  the  statute  at  every  step ;"  and  in  Deuel  agt.  Rust, 
(24  Barb.,  supra,)  the  description  contained  in  the  summons 
was,  that  the  tenant  "  should  show  cause  why  he  should 
not  leave  the  premises  now  occupied  by  him,  belonging  to 
Jay  Deuel,"  the  landlord  ;  and  the  court  well  remark  that 
"  the  premises  are  not  described"  It  may  be  said  in  answer, 
that  where  certain  facts  are  to  be  proved  to  a  court  of  spe- 
cial or  limited  jurisdiction,  as  a  ground  of  issuing  process, 
and  the  proof  produced  has  a  legal  tendency  to  make  out  a 
proper  case  in  all  its  parts,  for  issuing  the  process,  then, 
although  the  proof  may  be  slight  and  inconclusive,  the  pro- 
cess will  be  valid  until  it  is  set  aside  by  a  direct  proceed- 
ing for  that  purpose.  This  is  undoubtedly  true  ;  but  where 
there  is  a  total  defect  of  evidence  as  to  any  essential  fact — 
as  clearly  there  is  in  this  proceeding — the  process  will  be 
declared  void,  in  whatever  form  the  question  may  arise. 
In  one  case  there  is  a  defect  of  jurisdiction  ;  in  the  other 
there  is  only  an  error  of  judgment.  (Miller  agt.  Brinker- 
hoof,  4  Denio,  118.)  But  it  is  still  insisted,  that  though 
the  affidavit  was  insufficient  to  confer  jurisdiction,  the  ma- 
gistrate acquired  jurisdiction  notwithstanding,  by  the  ap- 
pearance of  the  tenant  before  the  magistrate,  without  taking 
this  objection  and  litigating  the  matter  upon  its  merits. 
Had  the  magistrate  acquired  jurisdiction  of  the  subject 
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matter,  so  as  to  have  authorized  him  to  issue  his  summons 
under  §  30,  and  had  there  been  any  defect  in  this  process, 
or  the  manner  of  its  service,  yet  the  tenant  appearing  in 
obedience  to  its  command,  and  not  pointing  out  such  defect 
by  objection,  I  am  of  the  opinion  that  he  would  be  too  late 
to  raise  an  objection  for  the  first  time  on  appeal,  and  for 
this  obvious  reason  :  jurisdiction  of  the  subject  matter  hav- 
ing been  acquired  under  the  statute  by  virtue  of  the  affida- 
vit and  of  the  person  by  appearance,  no  question,  not  raised 
before  the  magistrate,  could  be  considered  in  this  court. 

But  it  may  be  said,  that  the  statute  confers  this  jurisdic- 
tion. In  a  general  sense  the  statute  does  confer  upon  the 
magistrate  jurisdiction  of  proceedings  of  this  character ; 
yet  after  all,  this  jurisdiction  must  be  taken  and  exercised 
in  strict  conformity  to  the  statute,  and  in  no  other  way  can 
his  acts  be  recognized  as  valid. 

The  magistrate  not  having  acquired  jurisdiction  of  the 
subject  matter  for  the  reasons  stated,  he  could  not  take 
jurisdiction  of  any  of  its  consequences  or  incidents,  (9  John., 
239,)  nor  could  consent  confer  this  jurisdiction,  (Coffin  agt. 
Tracey,  3  Cat.,  129,)  though  it  will  of  the  person  when 
jurisdiction  of  the  subject  matter  has  been  previously  ac- 
quired. My  conclusion  is,  that  this  preliminary  affidavit 
was  totally  defective  in  the  regard  stated  ;  that  the  magis- 
trate, for  this  reason,  failed  to  acquire  jurisdiction  to  issue 
a  summons  under  §  30,  and  that  consequently  his  subse- 
quent acts  were  without  authority. 

The  judgment  must  be  reversed. 
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SUPREME  COURT. 
ANDREW  J.  MOLENAOR  and  others  agt.  HENRY  J.  KERNER. 

In  an  action  in  which  the  right  to  arrest  grows  out  of  the  extrinsic  facts,  and  does 
not  follow  from  the  nature  of  the  action  itself,  an  execution  against  the  person 
cannot  be  issued  unless  an  order  of  arrest  has  been  obtained  in  the  action  before 
judgment.  (Following  the  case  of  Kendenburg  agt.  Morgan,  18  How.  Pr. 
R.,  469.) 

Brooklyn  Special  Term,  December,  1861. 
MOTION  by  defendant  to  set  aside  execution  against  the 
person. 

JEROME  BUCK,  for  defendant. 
DEAN  &  LYONS,  for  plaintiffs. 

EMOTT,  Justice.  This  is  a  simple  action  on  contract  for 
the  price  of  goods  sold  by  the  plaintiffs  to  the  defendant 
between  the  first  of  October,  1860,  and  the  first  of  April, 
1861.  The  plaintiffs  obtained  an  order  of  arrest  on  an  affi- 
davit alleging  that  the  debt  was  fraudulently  contracted. 
This  order  was  vacated  on  motion,  but  with  leave  to  the 
plaintiffs  to  again  apply  for  an  order  of  arrest  after  the 
complaint  was  served.  The  grounds  upon  which  the  order 
of  arrest  was  set  aside  do  not  positively  appear,  nor  do  I 
distinctly  remember  what  they  were  ;  but  I  presume  the 
principal,  if  not  the  only  reason  was  that  the  facts  relied 
upon  to  show  fraud  were  stated  on  the  information  and 
belief  only  of  the  plaintiffs  or  of  the  persons  making  the 
affidavits,  and  without  giving  the  sources  of  information. 

There  was  no  further  application  for  an  order  of  arrest 
before  judgment,  and  the  complaint  was  simply  upon  con- 
tract containing  no  allegations  of  fraud.  Judgment  went 
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for  the  plaintiffs  by  default  for  the  amount  of  the  debt,  and 
having  issued  one  execution  against  the  defendant's  pro- 
perty, which  was  not  satisfied,  they  have  now  issued  one 
against  his  person,  which  the  defendant  moves  to  set  aside. 

The  defendant's  counsel  contends  that,  as  the  plaintiffs 
have  never  availed  themselves  of  the  privilege  afforded 
them  to  renew  their  application  for  an  arrest,  the  order 
vacating  the  first  arrest  is  conclusive  against  them  that  the 
action  is  not  one  in  which  the  defendant  might  have  been 
arrested.  There  is  much  force  in  the  suggestion,  but  I  do 
not  think  it  necessary  to  put  the  decision  of  the  present 
motion  on  that  ground.  There  are  other  reasons  why  I 
think  this  execution  must  be  set  aside. 

The  defendant's  counsel  further  contends,  that  no  execu- 
tion against  the  person  can  be  issued  in  an  action  in  which 
the  right  to  arrest  grows  out  of  extrinsic  facts,  (as  in  the 
present  instance,  where  the  debt  is  alleged  to  have  been 
contracted  by  fraud,)  and  does  not  follow  from  the  nature 
of  the  action  itself,  unless  an  order  of  arrest  has  been 
obtained  in  the  action  before  judgment.  That  is,  that  where 
the  plaintiff  sues  on  a  contract,  and  obtains  a  judgment  for 
his  debt,  and  has  obtained  no  order  to  arrest  against  the 
defendant  for  fraud  or  otherwise,  he  cannot,  after  judg- 
ment, issue  an  execution  against  the  person  of  the  defend- 
ant, and  justify  it  by  affidavits,  as  he  would  an  order  of 
arrest.  I  have  great  doubts  whether  a  contrary  result  does 
not  follow  from  the  reasoning  and  decision  of  the  court  of 
appeals,  in  Corwin  agt.  Freeland,  (2  Seld.,  560  ;)  but  the 
later  cases  have  not  deduced  such  a  conclusion  from  that 
authority,  and  I  shall  not  attempt  to  do  so  now.  In  Hum- 
phrey agt.  Brown,  (17  How.  Pr.  R.,  481,)  Judge  HOGEBOOM 
expresses  the  opinion  that  no  ca.  sa.  can  issue  in  an  action 
not  bailable  in  its  own  nature,  unless  an  order  of  arrest 
has  been  obtained  before  judgment.  In  Kendenburg  agt. 
Morgan,  (18  How.  Pr.  R.,  469,)  Judge  Bos  WORTH,  of  the 
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superior  court  of  New  York,  decides  the  very  point  now 
presented,  in  favor  of  the  construction  claimed  by  the 
defendant  here.  I  shall  follow  this  rule,  and  hold  for  this 
reason  this  execution  must  be  set  aside. 

There  is  also  a  difficulty  upon  the  facts  which  are 
relied  upon  by  the  plaintiffs.  The  credit  was  given  by  the 
plaintiffs,  and  the  goods  sold,  as  appears  by  the  complaint, 
at  various  times,  between  October  1,  1860,  and  April  1, 
1861.  The  representations  which  are  charged  to  be  fraud- 
ulent, were  made  in  January,  1861,  and  afterwards.  It  can 
hardly  be  said  upon  these  allegations,  that  the  whole  of 
the  debt  for  which  the  plaintiffs  have  recovered  judgment 
was  fraudulently  contracted,  and  it  would  not  be  sufficient 
to  justify  a  ca.  sa.  upon  this  judgment  that  part  of  it  was  so. 

The  execution  is  set  aside,  with  $10  costs,  to  be  deducted 
from  the  plaintiffs'  recovery.  The  plaintiffs  may  have  a 
stipulation  that  the  defendant  will  not  bring  an  action  for 
false  imprisonment,  as  a  condition  of  vacating  the  execu- 
tion, if  they  desire  it. 
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SUPREME  COURT. 
MCMAHON  agt.  ALLEN. 

On  appeal  to  the  court  of  appeals  from  an  order  of  the  general  term  granting  a  new 
trial,  and  the  appellant  gives  an  undertaking  in  the  sum  of  $250,  under  §  334  of 
the  Code,  the  proceedings  in  the  cause  in  the  court  below  are  not  stayed.  (Set 
to  the  same  effect  Valton  agt.  National  Loan  Fund,  19  How.,  515.) 

It  teem*,  that  a  motion  to  the  court  below  directly  for  the  purpose  of  a  ttay  it  th« 
only  mode  of  procuring  a  stay  of  proceedings  in  such  cases. 

New  York  Special  Term,  December,  1861. 

MOTION  by  plaintiff  to  strike  this  cause  from  the  calendar. 

INGRAHAM,  Justice.  The  general  term  in  this  case  rever- 
sed the  order  of  the  special  term,  and  ordered  a  new  trial. 
From  this  order  the  plaintiff  appealed  to  the  court  of  ap- 
peals, and  gave  an  undertaking  in  $250,  under  section  334 
of  the  Code.  The  defendant,  notwithstanding  such  under- 
taking being  filed,  noticed  the  cause  for  trial  again,  under 
the  order  of  the  general  term.  The  plaintiff  now  moves  to 
strike  the  cause  from  the  calendar,  upon  the  ground  that 
the  undertaking  filed  by  him  stays  all  proceedings  for  a 
new  trial  until  the  decision  of  the  court  of  appeals. 

There  is  no  provision  in  the  Code  providing  for  such  a 
case  as  the  present,  prescribing  directly  the  mode  in  which 
proceedings  in  the  court  below  are  to  be  stayed,  nor  does 
the  act  of  1857,  allowing  an  appeal  in  such  a  case,  make 
any  such  provision. 

Section  334,  under  which  this  undertaking  is  given,  how- 
ever, was  not  intended  to  give  a  stay  in  any  case  on  filing 
the  undertaking  in  $250.  It  is  not  given  as  a  security  for 
any  past  claims,  but  to  provide  for  the  costs  and  damages 
which  may  be  awarded  against  the  appellant  on  the  appeal, 
and  no  appeal  is  valid  without  it,  whatever  other  security 
may  be  given  for  the  claim.  In  Valton  agt.  National  Loan 
Fund  Life  Association,  (19  How.,  p.  515,)  Mr.  Justice  GOULD 
held  that  proceedings  on  such  an  appeal  did  not  stay  the 
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entry  of  judgment  in  the  court  below,  in  pursuance  of  the 
order  appealed  from,  and  the  common  pleas  adopted  a  sim- 
ilar rule  in  Tiers  agt.  Carnahan,  (2  Abb.  J?.,  p.  69.) 

All  the  other  sections  from  334  to  343,  which  apply  to  a 
stay  of  proceedings,  are  confined  to  cases  in  which  a  judg- 
ment is  recovered,  and  not  to  an  appeal  from  an  order. 

I  conclude,  therefore,  that  the  only  way  in  which,  in  such 
case  as  this,  the  proceedings  in  the  court  below  can  be 
stayed  after  an  order  for  a  new  trial  has  been  made  by  the 
court,  is  by  a  motion  directly  for  that  purpose  in  this  court. 
On  such  an  application,  the  court  can  impose  such  terms  as 
to  security  as  will  be  sufficient  to  protect  the  respondent 
against  loss,  if  in  the  court  of  appeals  there  should  be  a 
decision  adverse  to  the  decision  of  the  general  term.  Such 
is  the  practice  on  appeals  from  the  special  to  the  general 
term,  where  no  judgment  is  entered  ;  and  in  the  absence  of 
any  provision  in  the  Code  the  same  practice  should,  from 
analogy,  be  followed. 

The  motion  to  strike  the  cause  from  the  circuit  cal- 
endar must  be  denied.  Defendant's  costs,  $10,  to  abide 
the  event. 


SUPREME  COURT. 

FICKETT  agt.  BRICK. 

Where  the  contract  as  averred  in  the  complaint  was,  "  that  the  defendant  agreed 
with  the  plaintiff  to  manufacture  in  a  good,  skilful  and  workmanlike  manner,  and 
deliver  to  the  plaintiff  50,000  slats  and  4,500  frames,  for  which  the  plaintiff 
ngreed  to  pay  the  defendant  $470," 

Held,  that  the  contract  not  stating  any  time  within  which  the  work  was  to  be  done 
and  delivered,  nor  when  payment  was  to  be  made,  the  law  supplied  these  omis- 
sions— the  defendant  was  entitled  to  a  reasonable  time  within  which  to  manufac- 
ture and  deliver,  and  the  plaintiff  bound  to  pay  071.  delivery;  the  conditions  being 
mutually  binding. 

No  action  can  be  sustained  by  either  party  for  a  breach  of  such  a  contract  without 
averring  in  the  complaint  and  proving  on  the  trial,  (unless  admitted,)  perform- 
ance or  tender  of  performance  on  the  part  of  the  party  seeking  a  recovery. 


NEW  YORK  PRACTICE  REPORTS.  195 

Fickett  agt.  Brice. 

Saratoga  Special  Term,  November,  1861. 
DEMURRER  to  the  fourth  count  or  cause  of  action  stated 
in  the  complaint. 

DAVIS  &  HARRIS,  for  plaintiff". 

S.  BROWN  and  E.  RIGGS,  for  defendant. 

BOCKES,  Justice.  By  this  count  the  plaintiff  alleges  that 
the  defendant,  on  the  20th  July,  1859,  at  Glens  Falls,  pro- 
mised and  agreed  with  the  plaintiff  to  manufacture  in  a 
good,  skilful  and  workmanlike  manner,  and  deliver  to  the 
plaintiff  50,000  slats  and  4,500  frames  for  elliptic  spring 
beds,  at  the  price  of  $475,  for  which  the  plaintiff  agreed  to 
pay  the  defendant  $470.  That  defendant  did  manufacture 
under  said  agreement,  4,394^  frames,  and  37,580  slats  ;  but 
manufactured  them  in  an  unskilful  and  unworkmanlike 
manner,  to  his  damage  $339.70. 

The  defendant  demurred,  specifying  as  grounds  of  demur- 
rer :  first,  that  several  causes  of  action  were  improperly 
united,  and  were  not  separately  stated  and  numbered  ; 
second,  that  facts  were  not  stated  in  this  count  sufficient  to 
constitute  a  cause  of  action. 

The  first  ground  of  demurrer  is  not  now  urged ;  and, 
were  it  insisted  on,  is  clearly  untenable.  Only  one  cause 
of  action  is  attempted  to  be  set  forth  in  the  fourth  count ; 
nor  is  it  a  ground  of  demurrer  that  causes  of  action  are 
not  separately  stated  and  numbered.  (9  How.,  436  ;  9  id., 
123  ;  17  id.,  239.)  The  cases  holding  the  reverse  of  thia 
are  not  now  followed. 

Does  this  count  state  facts  sufficient  to  constitute  a  cause 
of  action  ? 

This  count  presents  a  discrepancy  in  the  sum  to  be  paid 
for  the  frames  and  slats.  It  is  first  alleged  that  the  defend- 
ant ageed  with  the  plaintiff  to  manufacture  and  deliver 
them  "  at  the  price  of  four  hundred  and  seventy-five  dol- 
lars" ;  and  then  further  alleges  that  "  the  plaintiff  agreed 
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to  pay  the  defendant  therefor  the  sum  of  four  hundred  and 
seventy  dollars." 

It  is  quite  probable  that  this  is  a  mere  error  of  the  copy- 
ist, and  undoubtedly  should  be  so  treated.  The  demurrer 
should  not  be  sustained  on  this  ground. 

The  defendant  insists  that  no  valid  contract  or  breach 
of  contract  is  stated. 

It  is  averred  that  the  defendant  agreed  with  the  plaintiff 
to  manufacture  in  a  good,  skilful  and  workmanlike  manner, 
and  deliver  to  the  plaintiff,  50,000  slats  and  4,500  frames, 
for  which  the  plaintiff  agreed  to  pay  the  defendant  $470. 

This  is  the  entire  contract  as  stated  in  the  count  of  the 
complaint  demurred  to.  No  time  is  stated  when  or  within 
which  the  slats  and  frames  were  to  be  manufactured  and 
delivered  ;  nor  is  it  stated  at  what  time  payment  was  to 
be  made.  But  the  law  supplies  these  omissions.  The 
defendant  had  a  reasonable  time  within  which  to  manufac- 
ture and  deliver ;  arid  the  defendant  was  entitled  to  pay- 
ment on  delivery.  When  no  time  is  fixed  for  the  perform- 
ance of  a  contract,  it  must  be  within  a  reasonable  time. 
(Story  on  Contract,  sec.  970.)  And  when  the  promise  of 
one  party  is  the  consideration  of  the  promise  of  the  other, 
the  promises  are  concurrent  and  mutual,  and  unless  other- 
wise determined  by  the  parties,  both  are  bound  to  perform 
at  the  same  time.  So  in  law  the  contract  stands  the  same 
as  if  it  had  been  expressly  stipulated  in  the  contract  that 
the  defendant  should  have  a  reasonable  time  within  which 
to  manufacture  and  deliver  the  slats  and  frames,  and  that 
the  plaintiff  would  pay  $470  on  delivery.  A  valid  contract 
is  therefore  stated  in  the  complaint. 

This  brings  us  to  the  question  whether  the  plaintiff  has 
averred  enough  to  authorize  a  recovery  on  this  contract. 

There  is  no  allegation  that  the  plaintiff  has  performed 
the  agreement,  or  tendered  performance  on  his  part ;  nor 
that  the  defendant  did  not  manufacture  and  deliver  the 
frames  and  slats  in  due  time.  But  the  only  breach  assigned 


NEW  YORK  PRACTICE  REPORTS.  197 

Fiokett  agt.  Brice. 

is,  that  he  manufactured  4,394£  frames,  and  37,580  slats, 
in  an  unskilful  and  unworkmanlike  manner. 

By  the  contract  the  parties  were  mutually  bound,  the 
defendant  to  manufacture  and  deliver  the  frames  and  slats, 
and  the  plaintiff  to  pay  therefor  on  delivery.  Delivery  and 
payment  were  to  be  concurrent  and  dependent  acts.  As 
was  said  in  Dunham,  agt.  Mann,  (4  Seld.,  508,  on  p.  513,) 
the  obligations  to  deliver  on  the  one  part  and  to  pay  on 
the  other,  were  mutual  and  dependent.  In  such  case 
neither  party  can  maintain  an  action  against  the  other  for 
a  breach  of  contract,  without  showing  performance  or  an 
offer  to  perform  on  his  part.  (12  John.,  209;  16  John., 
267  ;  20  John.,  130  ;  5  Cow.,  404  ;  11  Wend.,  67  ;  3  Denio, 
363  ;  12  Barb.,  502  ;  same  case  in  court  of  appeals,  1  Kern., 
453;  15  Barb.,  359,  on  page  362;  16  Barb.,  89  ;  21  Barb., 
324  ;  2  Comst.,  408  ;  4  Seld.,  508  ;  1  Sound.,  320  ;  2  Pick., 
155  ;  21  JV.  Y.  R.,  397 ;  20  JV.  Y.  R.,  423  ;  20  JV.  Y.  R.,  486.) 

RUGGLES,  J.,  in  Dunham  agt.  Mann,  (14  Seld.,  508,  page 
513,)  says  :  Whichever  party  seeks  to  enforce  the  contract 
against  the  other,  must  show  performance  or  tender  of  per- 
formance. Until  that  be  shown,  he  is  himself  in  default. 
DENIO,  J.,  in  Tipton  agt.  Feitner,  (20  JV.  Y.  R.,  425,  says — 
when  remarking  on  contracts  the  conditions  of  which  are 
concurrent  and  dependent — that  neither  party  can  sue  for 
a  breach  without  having  offered  performance  on  his  part. 

Several  of  the  cases  cited  were  on  demurrer  to  the  com- 
plaint. Such  was  Lester  agt.  Jewett,  reported  in  12  Barb., 
502,  afterwards  decided  in  the  court  of  appeals,  (1  Kern., 
453.)  In  this  case,  the  first,  second,  fourth  and  fifth  counts 
were  held  insufficient,  for  the  reason  that  they  did  not  con- 
tain any  allegation  of  an  offer  or  tender  of  performance  on 
the  part  of  the  plaintiff. 

An  averment  of  readiness  and  willingness  to  perform,  is 
not  sufficient  in  case  performance  of  the  conditions  are 
mutual  and  concurrent.  (See  cases  cited.) 

The  action  is  for  a  breach  of  the  agreement.     The  con- 
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ditions  of  the  agreement  were  mutual  arid  concurrent.  The 
cases  are  full  to  the  effect  that  no  action  can  be  sustained 
by  either  for  a  breach  of  the  agreement,  without  averring 
in  the  complaint  and  proving  on  the  trial,  (unless  it  be 
admitted,)  performance  or  tender  of  performance  on  the 
part  of  the  party  seeking  a  recovery. 

The  fourth  count,  to  which  the  demurrer  is  interposed, 
is  therefore  insufficient,  for  the  reason  that  it  contains  no 
averment  of  performance,  or  of  an  offer  to  perform  on  the 
part  of  the  plaintiff. 

The  defendant  is  entitled  to  judgment  on  the  demurrer, 
with  costs. 


SUPREME  COURT. 

WILSON  EYRE  and  LOUISA  his  wife  agt.  EDWARD  Y.  HIGBEE 
and  FANNY  his  wife. 

Letters  in  regard  to  matters  of  business  or  friendship,  although  they  pass  to  the 
executor  or  administrator,  are  not  assets  in  their  hands,  and  cannot  be  made  the 
subject  of  sale  or  assignment  by  them.  They  belong  to  the  widorv  and  u«xt  of 
kin  of  the  testator  or  intestate. 

New  York  General  Term,  October,  1861. 
GOULD,  MULLIN  and  INGRAHAM,  Justices. 
APPEAL  from  judgment  entered  for  plaintiffs  at  special 
term.     (Reported  15  How.  Pr.  R.,  45.) 

E.  W.  STOUGHTON,  for  defendants. 
H.  A.  CRAM,  for  plaintiff's. 

By  the  court,  MULLIN,  Justice.  The  letters  which  are 
the  subject  matter  of  this  litigation,  were  written  by  Gen- 
eral Washington  to  Colonel  Tobias  Lear,  his  private  and 
military  secretary. 

The  first  and  important  question  in  this  case  is,  what 
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property,  if  any,  Colonel  Lear  acquired  or  had  in  these  let- 
ters at  the  time  of  his  death. 

That  letters  written  by  one  person  to  another,  whether 
in  regard  to  matters  of  business  or  friendship,  (aside  from 
the  question  whether  they  have  any  literary  value,)  are 
property,  is  perfectly  well  settled.  (Gee  agt.  Pritchard,  2 
Swans.,  402 ;  2  Story's  Eq.,  §  945,  et  seq.;  Eden  on  Inj.,  2rf 
Jim.  ed.,  324,  325.) 

On  the  death  of  Colonel  Lear  these  letters  would  have 
passed  to  his  administrator,  had  one  been  appointed.  (Earl 
of  Granard  agt.  Dunlcen,  1  Rol.  &f  Beat.,  207  ;  Ex'rs  of  Lord 
Chesterfield  agt.  Stanhope,  Amb.,  737  ;  Pope  agt.  Curl,  2 
Jltk.,  342.) 

But  though  letters  pass  to  the  personal  representative, 
they  are  not  assets,  which  may  be  sold  in  the  course  of 
administration  to  pay  debts. 

The  property  which  the  receiver  of  a  letter  acquires  in 
it  is  not  such  a  property  as  the  holder  must  have,  in  order 
to  make  them  assets, 

In  2d  Williams  on  Executors,  it  is  said  :  "  The  absolute 
property  of  the  goods  must  have  been  vested  in  the  testa- 
tor, in  order  to  make  them  assets  in  the  hands  of  the  exec- 
utor." Hence  it  has  been  held,  that  property  held  by  the 
testator  or  intestate  in  trust  is  not  assets. 

The  same  author,  at  page  1,510,  says :  "  If  the  patron  of 
a  church  grants  to  the  testator  the  next  avoidance,  ami 
the  church  becomes  void,  and  the  testator  dies  before  IK? 
presents,  and  after  his  death  his  executor  presents,  and  has 
the  benefit  of  preferring  his  son  or  his  friend,  yet  this  shall 
make  no  assets  in  his  hands,  because  he  could  not  lawfully 
take  money  to  present." 

Totten,  in  his  Law  of  Executors  and  Administrators,  118, 
says  :  "  But  to  give  the  executor  title  or  to  constitute 
assets,  the  absolute  property  of  such  chattels  must  have 
been  vested  in  the  testator ;  therefore,  if  A  take  a  bond  in 
trust  for  B,  and  die,  it  shall  form  no  part  of  the  assets  of 
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A.  So  if  the  obligee  assign  a  bond,  and  covenant  not  to 
revoke  the  assignment,  the  bond  shall  not  be  included 
amongst  his  assets.  Nor  shall  goods  bailed  or  delivered  for 
particular  purposes — as  to  a  courier  to  convey  to  London, 
or  to  an  innkeeper  to  receive  in  his  inn — be  assets  in  the 
hands  of  their  respective  administrators.  Nor  shall  gooda 
pledged  or  pawned  in  the  hands  of  the  executor  of  the 
pawnee,  nor  goods  distrained  for  rent,  or  other  lawful 
cause,  be  considered  as  the  assets  of  the  party  distraining. 
Nor  if  the  testator  were  outlawed  at  the  time  of  his  death, 
shall  his  effects  be  so  considered." 

It  was  held  in  Pope  agt.  Curl,  (2  Jltk.,  342,)  that  the 
writer  of  letters,  addressed  and  sent  to  another,  does  not 
part  wholly  with  his  property  in  the  literary  compositions, 
nor  give  the  receiver  the  power  of  publishing  them  j  that 
at  most  the  receiver  has  only  a  special  property  in  them, 
and  possibly  may  have  the  property  of  the  paper.  But  this 
does  not  give  a  license  to  any  person  whatsoever  to  publish 
them ;  and  at  most  the  receiver  has  only  a  joint  property 
with  the  writer. 

Lord  ELDON,  in  Gee  agt.  Pritchard,  (2  Swanst.,  402,) 
speaking  of  the  property  which  the  receiver  of  a  letter  has 
in  it,  says  :  "  The  property  is  qualified  in  some  respects, 
that  by  sending  the  letter  the  writer  has  given,  for  the  pur- 
pose of  reading  it,  and,  in  some  cases,  of  keeping  it,  a  pro- 
perty to  the  person  to  whom  it  is  addressed  ;  yet  that  the 
gift  is  so  restrained  that  beyond  the  purposes  for  which  the 
letter  is  sent,  the  property  is  in  the  sender.  Under  such 
circumstances  it  is  immaterial  whether  the  intended  publi- 
cation is  for  the  purpose  of  profit  or  not.  If  profit,  then 
the  party  is  selling,  if  not  for  profit,  he  is  then  giving  that, 
a  portion  of  which  belongs  to  the  \vriter." 

Although  the  Lord  Chancellor  was  speaking  in  the  case 
cited,  of  letters  which  were  of  some  literary  value,  yet  the 
English  court  of  chancery  had  extended  its  protection  by 
means  of  injunction  over  letters  on  matters  of  business  or 
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friendship,  and  for  the  reason  that  the  writer  had  an  inte- 
rest therein,  and  it  would  not  permit  a  breach  of  his  confi- 
dence by  allowing  their  publication* 

Chancellor  WALWORTH,  in  Hoyt  agt.  Mackenzie,  (3  Barb. 
Ch.  jR.,  320,)  follows  the  English  court  of  chancery  in  pro- 
tecting letters  as  literary  property,  but  refuses  to  restrain 
the  publication  of  letters  that  have  no  literary  value. 
Whether  the  chancellor  was  right  in  refusing  to  enjoin  the 
publication  of  such  letters  is  not  now  important  to  inquire. 
But  I  do  not  understand  him  as  holding  or  intimating  that 
the  receiver  of  such  letters  has  any  higher  or  greater  rights 
of  property  in  them  than  in  those  which  are  of  literary 
value. 

At  all  events,  the  property  of  the  receiver  of  a  letter  is 
not  absolute — the  writer  has  for  some  purposes  an  interest 
in  it,  and  such  a  property  is  not  assets  in  the  hands  of  the 
executor  or  administrator. 

I  cannot  find  that  in  any  instance  in  this  country  or  in 
England  has  it  ever  been  attempted  to  make  letters  received 
by  a  person  in  his  lifetime  assets  on  his  death,  and  become 
the  subject  of  sale  to  pay  debts  and  legacies.  If  such  a 
right  has  existed,  all  classes  and  descriptions  of  men  have, 
until  now,  elected  to  waive  it,  and  have  left  the  sanc- 
tity of  private  confidence  uninvaded,  and  the  letters  of 
affection  and  friendship  to  remain  in  the  custody  of  those 
relatives  and  friends  who  were  best  calculated  to  guard 
them,  and  most  likely  to  respect  them. 

But  this  universal  acquiescence  evidences  something  more 
than  a  mere  waiver  of  a  right  through  respect  for  either 
the  living  or  the  dead  ;  it  demonstrates  that  no  such  right 
has  ever  existed  ;  that  such  property  is  not  the  subject  of 
sale,  but  like  the  remains  of  the  dead  are  sacred  from  the 
rapacity  of  creditors  or  the  avarice  or  malice  of  surviving 
friends  or  enemies. 

It  would  be  a  disgrace  to  the  age  in  which  we  live  and 
to  the  government  whose  laws  we  administer,  if  the  letters 
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from  a  testator's  or  intestate's  wife  or  child  could  be  made 
the  subject  of  sale  at  auction,  and  the  peace  of  families,  the 
character  of  individuals,  the  secrets  of  governments,  pub- 
lished to  the  world,  in  order  that  a  few  pence  might  be 
realized  in  order  to  pay  a  debt  or  legacy.  Such  things  I 
trust  cannot  be  done.  In  no  imaginable  contingency  can 
I  be  induced  to  give  my  sanction  to  such  monstrous  doc- 
trines. 

At  common  law  the  property  in  the  coffin,  shroud  and 
other  apparel  of  the  dead  was  in  the  executor.  (Totters 
Ex'rs,  118.)  But  were  these  things  therefore  assets,  and 
the  subject  of  sale  ?  And  yet  I  do  not  perceive  Avhy  it 
would  not  be  as  high  an  evidence  of  civilization  and  refine- 
ment to  sell  them  as  the  letters  which  the  dead  man  had 
received  from  those  who  loved  and  trusted  him,  and  which 
may  have  been  to  him  as  dear  as  the  apple  of  his  eye. 

It  seems  to  me,  therefore,  that  letters,  notwithstanding 
they  pass  to  the  executor  or  administrator,  are  not  assets  in 
his  hands,  and  cannot  be  made  the  subject  of  sale  by  him. 

Col.  Lear  left  heirs  surviving,  his  widow,  and  Benjamin 
Lincoln  Lear,  his  only  son  and  heir  at  law.  These  letters 
were  at  the  time  of  Col.  Lear's  death  in  his  house,  and 
thereafter  during  the  life  of  his  widow  in  her  possession. 
The  son  and  widow  lived  together  in  the  same  house  till 
her  death  in  1856.  The  widow,  then,  had  the  custody  of 
the  letters  for  a  period  of  forty  years,  with  the  knowledge 
of  the  son,  as  it  clearly  appears.  Other  letters  from  Gen. 
Washington  to  Col.  Lear  were  in  the  custody  of  the  son, 
and  by  the  evidence  of  Mr.  Rush  it  wrould  seem  that  the 
son  recognized  the  possession  of  his  mother  as  lawful  and 
right  as  between  them.  It  would  seem  also  that  Mrs.  Lear 
exercised  acts  of  ownership  over  these  letters,  giving  some 
to  Mr.  Rush,  and  through  him  one  to  President  Polk, 
and  making  at  one  time  arrangements  to  transfer  all  that 
remained  to  the  state  of  Virginia. 

In  1857  letters  of  administration  were  taken  out  in  the 
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city  of  New  York,  by  Wilson  Eyre,  one  of  the  plaintiffs, 
who  afterwards  sold  the  letters  in  question  to  one  Hays, 
without  consideration,  who,  without  consideration,  trans- 
ferred them  to  Mrs.  Eyre,  the  other  plaintiff. 

The  residuary  legatee  of  Benjamin  L.  Lear  has  also  con- 
veyed to  Mrs.  Eyre  whatever  interest  she  may  have  had  in 
the  letters  in  question. 

The  referee  finds  the  defendant  Mrs.  Higbee  took  the 
papers  into  her  custody  during  the  last  illness  of  Mrs.  Lear, 
and  has  had  their  custody  ever  since,  and  no  other  title  or 
right  to  the  letters  is  shown  by  the  defendants. 

As  already  suggested,  it  is  doubtless  true  that  the  letters 
would  have  passed,  on  the  granting  administration,  to  the 
person  appointed  administrator,  and  that  he  might  have 
maintained  an  action  for  the  recovery  thereof.  But  during 
the  forty  years  that  Colonel  Lear  was  without  a  represent- 
ative, the  letters  were  in  the  actual  custody  of  the  widow, 
with  whom  the  son  and  heir  of  the  intestate  lived. 

It  is  not  shown  what  share  of  the  estate  of  an  intestate 
passed  on  distribution  to  his  widow,  by  the  laws  of  the 
District  of  Columbia.  We  must  presume,  therefore,  that  the 
common  law  which  was  in  force  in  this  country  at  the  time 
of  our  separation  from  Great  Britain,  was  in  force  there,  at 
the  time  of  the  death  of  Colonel  Lear. 

By  the  law  of  England  the  widow  was  entitled  to  one- 
third  part  of  the  personal  estate  after  the  payment  of  debts, 
and  the  next  of  kin  to  the  residue.  The  widow  and  Ben- 
jamin L.  Lear,  then,  were  the  parties  solely  entitled  to  the 
personal  estate  of  Colonel  Lear,  and  they  owned  it  as  ten- 
ants in  common,  subject  to  the  payment  of  debts.  (  Wooden 
agt.  Bagley,  453,  456.)  But  as  widow  and  next  of  kin  they 
could  maintain  no  suit  for  its  recovery.  But  being  in  the 
actual  possession  they  could  defend  their  interest  in  it 
against  all  the  world,  except  the  administrator. 

In  this  case  the  administrator  has  asserted  his  title,  sold 
the  property,  and  the  purchaser  brings  this  suit. 
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If  I  am  right  iu  supposing  that  the  letters  are  not  assets, 
then  the  administrator  could  not  sell.  He  could  only 
acquire  the  possession  for  the  purpose  of  transferring  them 
to  the  widow  or  next  of  kin.  While  at  law  he  might  main- 
tain an  action  against  the  latter  for  the  recovery  of  the  pos- 
session, would  a  court  of  equity  permit  the  administrator  to 
come  into  that  court  and  recover  the  possession  from  the 
widow  or  next  of  kin,  when  immediately  upon  its  delivery 
to  him  they  would  be  entitled  to  demand  it  back  ?  The 
plaintiffs  cannot  claim  that  their  title  to  these  letters  shall 
be  protected,  as  bnnafide  purchasers  from  the  administrator. 

If  the  letters  were  not  assets,  the  administrator  had  no 
power  of  sale,  and  the  purchaser  from  him  knew  it,  or  is 
presumed  to  have  known  it.  But  if  they  did  not  know 
they  were  not  assets,  neither  the  first  purchaser  nor  the 
plaintiffs  have  paid  value,  and  thus  the  very  foundation  of 
their  title  fails. 

If  I  am  right  in  supposing  that  the  widow  and  next  of 
kin  could  lawfully  hold  possession  of  the  letters  as  against 
all  the  world,  except  the  administrator,  and  as  against  him 
in  equity,  as  the  letters  are  not  assets,  the  question  recurs 
whether  any  exclusive  right  is  shown  in  Mrs.  Lear,  from 
whom  defendant  Mrs.  Higbee  obtained  the  possession. 

It  seems  to  me  the  evidence  of  Mr.  Rush  shows  Mrs.  Lear 
in  the  exclusive  possession  and  exercising  acts  of  ownership 
over  the  letters  for  many  years  with  the  knowledge  and 
assent  of  Benjamin  L.  Lear,  as  against  him  and  his  personal 
representatives.  We  must,  after  so  great  a  lapse  of  time, 
presume  a  grant  of  the  letters  from  him  to  her. 

In  1st  C.  and  H.,  (Notes  to  Phillips'  Ev.,  302,)  it  is  said 
long  acquiescence  by  one  in  the  adverse  enjoyment  of  a 
right  by  another,  leads  to  an  inference  that  the  former  has 
parted  with  it  in  a  legal  form,  and  in  time  may  lead  to  the 
presumption  of  the  necessary  instruments  of  assurance,  or 
of  the  requisites  to  make  existing  assurances  valid  against 
him. 
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It  is  alleged  in  the  complaint  that  the  defendant  Mrs. 
Higbee  acquired  the  possession  of  the  letters,  not  only 
without  the  knowledge  or  assent  of  Mrs.  Lear,  but  against 
her  will.  These  allegations  are  denied  by  the  answer,  and 
the  plaintiffs  have  introduced  a  servant,  who  resides  in 
their  family,  to  establish  the  truth  of  the  averment. 

The  referee,  very  properly  I  think,  has  neglected  to  find 
the  allegations  proved,  but  he  does  find  that  during  Mrs. 
Lear's  last  illness,  Mrs.  Higbee  took  the  letters  into  her 
custody,  and  the  defendants  have  ever  since  detained  them. 
The  referee  further  finds  that  defendants  did  not  prove  any 
title  or  right  of  possession,  or  both  or  either  of  them,  as  to 
said  papers. 

This  finding  does  not  show  the  possession  of  the  defend- 
ants unlawful,  or  that  the  acquisition  of  their  possession 
was  wrongful.  The  referee  merely  found  that  the  defend- 
ants were  in  the  actual  possession  of  the  letters,  and  that 
they  were  obtained  from  the  possession  of  Mrs.  Lear.  As 
against  every  person  but  Mrs.  Lear's  personal  repre- 
sentatives, this  possession  of  the  defendants  is  lawful,  and 
will  enable  them  to  assert  their  interest  in  the  property 
against  every  person  not  clothed  with  the  rights  of  Mrs. 
Lear  : 

My  conclusions,  then,  are  : 

1.  That  the  letters  in  question  were  not  assets  in  the 
hands  of  the  administrator  of  Col.  Lear. 

2.  Not  being  assets,  they  could  not  be  sold,  but  belonged 
to  the  widow  and  next  of  kin. 

3.  That  the  widow  in  her  lifetime  acquired  the  interest 
that  Benjamin  L.  Lear  had  in  the  letters,  and  became  thus 
the  legal  owner  of  them. 

4.  That  the  plaintiffs  acquired  no  title  to  the  letters  by 
their  purchase  ;    first,  because  the  administrator  had  not 
authority  to  sell  them,  and,  second,  because  they  were  not 
bonajide  purchasers  for  value  paid. 

5.  That  the  defendants  being  lawfully  in  possession  of 
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the  property,  have  the  right  to  retain  that  possession  as 
against  all  the  world,  except  the  legal  representatives  of 
Mrs.  Lear,  and  they  are  not  parties. 

In  my  opinion,  therefore,  the  plaintiffs  cannot  maintain 
this  action,  and  the  judgment  should  be  reversed. 

GOULD,  J.  For  the  purpose  of  deciding  this  case,  it  is 
not  necessary  to  pass  on  the  question  whether  the  letters 
which  are  the  subject  of  the  controversy  are,  or  are  not,  pro- 
perty— at  least  in  the  view  I  take  of  the  case. 

The  first  difficulty  in  the  plaintiffs'  case  seems  to  me  that 
it  appears  from  undisputed  proof  that  an  administrator 
has,  without  consideration,  and  for  the  sole  purpose  of  put- 
ting title  (to  what  he  calls  property)  out  of  the  estate  he 
is  to  administer,  assigned  the  letters  to  a  stranger;  who, 
thereupon,  and  without  consideration,  reassigns  them  to 
the  wife  of  the  administrator  ;  and  then  this  administrator, 
not  in  his  representative  capacity,  but  as  an  individual, 
joins  his  wife  in  the  suit  to  recover  the  letters.  It  is  a 
fraud  on  the  estate ;  and  the  law  cannot  sanction  it,  by 
allowing  a  representative  so  to  avoid  his  trust,  and  assign 
property  for  his  own  benefit.  If  the  letters  are  property 
at  all,  the  title  remains  in  the  administrator,  and  these 
plaintiffs  cannot  recover. 

Again,  granting  the  claim  that  the  letters  are  property, 
it  would  be  unheard  of  that  forty  years'  possession  and  con- 
trol, as  owner  (plainly  so,  by  all  the  testimony,)  did  not 
constitute  a  bar,  under  the  statute  of  limitations,  in  favor 
of  Mrs.  Lear  and  her  estate. 

But  the  proofs  are  so  abundantly  strong,  as  to  the  whole 
course — acts  and  declarations — of  Benjamin  Lear  in  regard 
to  these  letters,  that  there  can  be  no  doubt  that,  as  between 
him  (and  his  estate)  and  Mrs.  Frances  Lear,  these  letters 
were  by  their  joint  understanding  and  agreement  hers — 
hers  by  such  an  agreement  as,  accompanied  by  actual  and 
continued  possession,  would  of  itself  make  full  title  to  them. 
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Then,  if  they  are  to  be  treated  as  part  of  any  one's  estate, 
they  are  part  of  her  estate  ;  and,  in  the  absence  of  any  dis- 
position by  her,  either  during  life  or  by  will,  they  would 
go  to  her  next  of  kin.  And  Mrs.  Higbee  is  one  of  those  ; 
while  the  plaintiffs  not  only  claim  by  a  different  and  adverse 
title,  but  are  strangers  in  blood  to  Mrs.  Lear. 

The  plaintiffs'  claim  seems  to  me  utterly  without  foun- 
dation. 

Upon  the  question  of  any  property  in  these  letters  :  The 
right  of  publication,  as  one  of  literary  property,  would  for 
a  reasonable  length  of  time  (to  allow  its  assertion  by  pub- 
lication) remain  in  the  writer  and  his  personal  representa- 
tives. After  such  a  period  had  elapsed  that  there  ceased 
to  be  a  probability  that  this  right  to  publish  was  treated 
as  a  legal  right,  any  one  might  publish  who  could  procure 
copies.  Before  publication,  however,  and  after  it,  and 
during  all  the  time,  the  right  to  the  papers  themselves — as 
separate  from  publishing — would  remain  in  the  person  to 
whom  the  letters  were  addressed.  Whether  that  right 
could  be  treated  as  so  far  having  value,  as  to  constitute 
property  in  the  letters,  and  render  them  assets  in  the  hand 
of  an  executor  or  administrator,  is  a  very  different  ques- 
tion. And  as  it  is  one  which,  if  settled  at  all,  must  be  so 
settled  as  to  be  applicable  to  all  classes  and  kinds  of  cor- 
respondence, of  every  individual  in  society,  including  the 
most  confidential  communications  as  well  as  the  most 
trivial,  it  seems  to  me  very  dangerous  to  hold  a  rule,  by 
which  rude  hands  and  strange  eyes  might  invade  every 
secret  of  domestic  life,  and  destroy  the  happiness  of  half  the 
families  of  the  land.  It  is  far  safer  to  leave  such  matters 
to  be,  as  they  have  been,  controlled  by  family  considera- 
tions and  family  arrangements.  The  few  cases  where  (as 
here)  even  the  lapse  of  sixty  years  gives  a  pecuniary  value 
to  the  papers,  do  not  offer  a  reason  of  force  sufficient  to 
risk  all  the  other  evils  of  a  different  rule.  They  should 
not  be  called  property,  in  the  eye  of  the  law. 
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INGRAHAM,  J.  I  do  not  think  that  it  is  necessary  for  the 
decision  of  this  case,  that  we  should  express  any  opinion 
upon  the  question  whether  the  receiver  of  letters  has  any 
property  in  them  which  would  pass  to  his  executor,  but  I 
do  not  wish,  by  a  mere  concurrence  in  the  decision  of  this 
case,  to  assent  to  the  proposition  that  any  such  property 
vests  in  the  executor  which  he  could  assign  or  which  would 
be  in  his  hands  assets  belonging  to  the  estate.  Whatever 
property  there  is  in  the  letters  vests  in  the  writer  and  not 
in  the  receiver. 

He  may  have  a  right  to  retain  them  when  he  obtains  the 
possession,  in  the  same  way  as  he  would  a  receipt  or  ac- 
count to  aid  him  in  the  settlement  of  the  estate,  if  they 
contain  anything  bearing  upon  that  subject.  But  further 
than  that,  he  has  no  property  in  them  to  sell  or  assign, 
and  they  can  in  no  way  be  used  as  assets  belonging  to  the 
estate. 

If  such  letters  were  of  such  a  character  as  in  the  opinion 
of  the  executor  would  be  productive  of  injury  (if  pub- 
lished) to  the  writer  or  others,  he  may  destroy  them.  If 
he  does  so,  no  one  could  call  him  to  account  therefor ;  and 
when  as  the  holder  of  them  he,  as  executor,  assigns  his 
property  in  them  to  another,  he  gives  no  title  and  confers 
no  right  which  would  vest  in  the  assignee  a  right  of  action 
therefor. 

In  other  matters  treated  of  in  the  opinions  of  my  breth- 
ren, I  fully  concur,  as  well  as  in  the  conclusions  adopted 
by  them. 
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SUPREME  COURT. 
JOHN  LEAHEY  agt.  JAMES  KINGON  and  another. 

Where  judgment  has  been  entered  against  joint  debtors,  on  confession,  by  autho- 
rity of  the  attorney  employed  by  one  of  the  defendants  only,  after  service  of 
process  upon  the  latter  defendant, 

Held,  that  the  judgment,  execution  and  levy  on  the  joint  property  of  the  defend- 
ants, could  not  be  set  aside  on  motion  of  the  defendant  not  served,  on  the  ground 
that  he  did  not  authorize  the  appearance  and  confession  of  judgment. 

In  other  words,  one  partner  has  authority  to  confess  judgment  for  both,  which  may 
be  enforced  against  the  joint  property  of  both,  and  the  individual  property  of  th» 
one  served. 

JVeio  York  Special  Term,  November,  1861. 

MOTION  by  the  defendant  Kingon  to  set  aside  a  judgment 
entered  against  the  defendants  upon  the  authority  of  an 
attorney  employed  by  the  defendant  Elmore.  The  defend- 
ants were  partners  in  the  city  of  New  York,  and  were 
indebted  to  the  plaintiff  in  the  sum  of  $5,000,  for  moneys 
loaned.  On  the  16th  September,  1861,  the  plaintiff  com- 
menced an  action  against  the  defendants  to  recover  the 
amount  so  loaned,  and  caused  the  summons  and  complaint 
to  be  served  upon  the  defendant  Elmore,  who  thereupon 
employed  an  attorney  in  the  firm  name,  and  authorized  him 
to  appear  for  the  defendants  and  offer  to  let  the  plaintiff 
take  judgment  against  them  for  the  amount  claimed  in  the 
complaint.  The  attorney  appeared  accordingly,  and  served 
an  offer  on  the  plaintiff's  attorneys,  on  the  17th  September, 
which  offer  was  duly  accepted  on  the  same  day,  and  on  the 
18th  September  judgment  was  entered  upon  the  offer,  in 
form,  against  both  defendants,  upon  which  execution  was 
immediately  issued  and  levied  upon  the  partnership  pro- 
perty. The  defendant  Kingon  was  never  served  with  the 
summons,  nor  did  he  employ  the  attorney  to  appear  for 
him,  though  the  weight  of  evidence  showed  that  he  had 
authorized  his  copartner  to  secure  the  plaintiff  by  giving 
him  goods,  or  in  such  other  way  as  he  thought  proper. 
VOL.  XXII.  14 
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SHEA  &  RICHARDSON,  for  defendant  Kingon. 
CRARY  &  ELMORE,  for  the  plaintiff". 

INGRAHAM,  Justice.  Since  the  statutes  of  1833,  in  actions 
against  joint  debtors,  it  was  regular,  where  only  one  was 
served  with  process,  to  take  judgment  against  both,  and 
enforce  such  judgment  against  the  joint  property  of  both 
and  the  individual  property  of  the  one  served.  The  136th 
section  of  the  Code  continues  that  practice,  and  authorizes 
expressly  that  the  judgment  may,  in  such  a  case,  be  enfor- 
ced against  the  joint  property  of  both,  and  the  separate 
property  of  the  one  served.  That  this  course  was  proper, 
was  also  held  by  the  supreme  court  in  Pardee  and  others 
agt.  Haynes  $  Merriam,  (10  Wend.,  630  ;)  and  it  was  also 
decided  in  that  case,  that  a  confession  of  judgment  made 
by  one  partner  when  the  other  was  not  served  was  good, 
and  the  execution  issued  thereon  bound  the  partnership 
property.  And  the  same  rule  has  been  approved  since  the 
Code,  in  Stannard  agt.  Mattice,  (7  How.  Pr.  R.,  p.  4.) 

In  this  action  an  attorney  for  both  defendants  entered 
an  appearance  by  order  of  one  of  them,  and  consented  that 
the  plaintiff  might  take  judgment  against  both  for  a  sum 
named  therein.  The  defendant  Kingon  denied  that  he  gave 
such  authority,  and  now  moves  to  set  aside  the  judgment 
and  execution.  The  execution  has  been  levied  on  the  part- 
nership effects. 

As  to  the  authority  of  the  partner  to  confess  the  judg- 
ment for  both,  I  think  the  weight  of  testimony  is  in  favor 
of  such  authority.  Although  nothing  was  said  of  any  par- 
ticular authority  to  confess  a  judgment,  yet  the  affidavits 
show  that  Kingon  always  expressed  a  willingness  to  secure 
the  plaintiff,  and  authorized  Elmore  to  do  so  by  turning 
out  to  him  goods,  or  in  some  other  way  securing  the  plain- 
tiff for  the  defendant.  The  assent  of  Kingon  to  the  acts  of 
his  partner  may  well  be  presumed.  But  even  conceding 
that  such  assent  could  not  be  inferred  from  the  testimony, 
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it  would  furnish  no  ground  for  setting  aside  the  judgment. 
Without  any  appearance  from  Kingon,  the  appearance  and 
confession  of  judgment  by  Elmore  would  authorize  the 
judgment  to  be  entered  nominally  against  both,  and  the 
levy  of  an  execution  on  the  partnership  property.  The 
only  effect  of  the  want  of  authority  would  be  to  strike  out  the 
appearance  and  consent  of  the  attorney  as  far  as  relates  to 
Kingon.  This  would  not  affect  the  validity  of  the  judg- 
ment or  execution  as  to  the  other  defendant,  or  as  to  the 
partnership  property.  There  are  some  cases  cited  by  the 
defendant's  counsel,  apparently  in  conflict  with  this  view, 
but  on  examination  it  will  be  seen  that  they  can  be  distin- 
guished from  it.  The  case  of  Everson  agt.  Gehrman  Sf  Ev~ 
erson,  (10  How.,  301,)  is  relied  on,  but  in  that  case  Judge 
MITCHELL  put  his  decision  expressly  on  the  ground  that  it 
appeared  there  was  collusion  between  the  plaintiff  and  the 
other  partner.  In  that  case  he  said  it  was  unnecessary  to 
decide  whether  an  offer  to  confess  judgment  after  suit 
brought  by  one  defendant  in  good  faith  on  behalf  of  both 
would  not  sustain  the  judgment.  And  in  Binney  agt.  Le 
Gal  Sf  Bouland,  (19  Barb.  R.,  p.  592,)  both  defendants  had 
been  served  with  process,  and  one  defendant,  without  autho- 
rity, as  defendant  and  not  as  attorney,  confessed  judgment 
for  both,  and  without  an  attorney  ;  and  Justice  MITCHELL 
says,  where  an  attorney  appears  for  both,  and  there  is  no 
connivance  in  employing  him,  his  appearance  on  the  judg- 
ment may  make  the  judgment  regular. 

I  do  not,  however,  concede  that  even  in  those  cases  there 
would  have  been  any  propriety  in  setting  aside  the  judg- 
ment as  to  the  other  partner,  or  in  setting  aside  the  execu- 
tion, upon  the  ground  that  the  judgment  did  not  bind  the 
partnership  property,  on  the  confession  of  one  defendant. 
In  the  latter  case  it  might  have  been  set  aside  upon  the 
ground  that  the  process  had  been  served  on  both,  and  the 
time  for  one  to  answer  had  not  expired  ;  but  that  ground 
does  not  apply  to  this  case.  In  neither  of  these  cases  was 
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the  judgment  set  aside,  and  in  the  latter  the  judgment  was 
only  set  aside  as  to  one  defendant. 

It  may  be  that  the  defendant  had  a  good  counter-claim 
against  the  plaintiff  for  part  of  his  claim  ;  and  if  the  motion 
had  been  made  to  allow  the  defendant  to  answer,  it  might 
have  justified  the  court  in  opening  the  judgment  for  the 
purpose  of  that  inquiry.  But  the  motion  is  to  set  aside 
the  whole  judgment,  and  as  there  is  no  doubt  shown  as  to 
the  plaintiff's  responsibility,  and  the  counter-claim  can,  if 
valid,  be  collected  from  him  by  action,  and  as  it  appears 
that  the  plaintiff's  claim  would  be  lost  in  consequence  of 
subsequent  attachments,  I  do  not  think  that  justice  requires 
any  relief  to  be  given  in  the  action. 

Motion  denied,  with  $10  costs. 


SUPREME  COURT. 

ERASTUS  CORNING  and  JAMES  HORNER  agt.  THE  TROY  IRON 
and  NAIL  FACTORY. 

A  defence  of  title  by  adverse  possession  cannot  prevail  beyond  the  limits  of  the 

actual  possession. 
Thus,  where  the  defence  was  sought  to  be  sustained  by  evidence  of  actual  adverse 

possession  limited  to  the  land  on  the  shore,  and  not  embracing  the  land  under 

water  opposite  to  the  center  of  the  stream, 
Held,  no  defence  to  an  action  of  ejectment  for  the  bed  of  the  stream  to  its  center, 

and  opposite  to  the  premises  so  claimed  to  be  held  adversely. 
That  is,  the  adverse  possession  of  the  land  on  the  bank  of  the  stream  did  not  carry 

such  possession  by  legal  presumption  or  constructively  to  the  center  of  the  stream. 

Albany  General  Term,  March,  1861. 

GOULD,  HOGEBOOM  and  PECKHAM,  Justices. 

THIS  is  an  appeal  by  the  plaintiffs  from  a  judgment 
entered  on  the  verdict  of  a  jury  in  a  cause  tried  before 
Justice  HOGEBOOM,  at  the  Rensselaer  circuit  held  in  May, 
1860.  The  action  was  ejectment  to  recover  a  small  tract 
of  land  containing  about  4650  square  feet,  located  partly 
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on  the  south  bank  of  the  Wynants  kill  in  the  city  of  Troy, 
and  partly  in  the  bed  of  the  stream  and  immediately  in 
front  of  the  extensive  and  costly  iron  works  of  the  defend- 
ants. The  case  is  voluminous,  and  several  questions  of 
law  and  of  fact  were  discussed  at  the  trial  and  at  bar.  It 
is  unnecessary  to  state  them  at  length,  as  those  upon  which 
the  case  is  decided  sufficiently  appear  in  the  opinion  of  the 
court. 


A.  J.  PARKER  and  D.  L.  SEYMOUR,  for  plff's,  appellants. 
W.  A.  BEACH,  for  defendants,  respondents. 

By  the  court,  HOGEBOOM,  Justice.  The  premises  sought 
to  be  recovered  in  this  action,  embraces  land  partly  on  the 
south  bank  of  the  Wynants  kill,  and  partly  in  the  bed  of 
the  stream,  covered  by  a  dock  erected  by  the  defendants. 

The  defendants  at  the  trial,  relied,  among  other  things, 
on  the  defence  of  adverse  possession  ;  and  this  defence  was 
sought  to  be  maintained  by  evidence  of  actual  adverse  pos- 
session, limited  mainly,  if  not  exclusively,  to  the  land  on 
the  shore,  and  not  embracing  the  land  under  water.  The 
court  among  other  things  charged  the  jury,  that  if  the 
defence  of  adverse  possession  was  maintained  as  to  the  pre- 
mises in  dispute,  comprising  the  south  bank  of  the  stream, 
the  plaintiffs  could  not  recover  for  the  bed  of  the  stream 
south  of  the  center  line  and  opposite  to  the  premises  so 
held  adversely  ;  and  that  notwithstanding  the  plaintiffs 
might  have  shown  a  good  paper  title  to  the  entire  premises 
in  dispute,  yet  if  the  defendants  had  proved  that  they  had 
occupied  the  south  bank  at  the  point  in  question  adversely, 
so  long  as  to  establish  a  defence  as  to  such  bank,  it  would 
give  to  the  defendants  the  right  to  hold  to  the  center  of 
the  stream,  and  would  defeat  this  action  as  to  the  bed  of 
the  stream.  To  each  portion  of  this  charge  the  plaintiffs 
duly  excepted.  The  effect  of  it  was  to  declare  that  an 
adverse  possession  of  the  land  on  and  adjacent  to  the  bank 
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of  a  stream  of  water,  for  a  sufficient  time  to  mature  a  title, 
would  be  carried  constructively  and  by  operation  of  law 
to  the  center  of  the  stream  without  any  actual  adverse 
occupancy  of  the  land  under  water  in  the  stream  itself.  In 
this  I  think  that  the  judge  at  the  circuit  erred.  It  was 
something  more  than  charging  that  a  riparian  proprietor, 
confessedly  in  the  actual  and  notorious  occupancy  of  lands 
upon  the  shore  of  a  stream  of  water,  might  not  be  obliged 
to  establish  his  occupancy  of  the  bed  of  the  stream  by  evi- 
dence of  acts  of  possession  as  plain,  palpable,  notorious, 
exclusive  and  frequent  as  those  relating  to  the  land  not 
under  water.  It  was  a  charge  that  by  operation  of  law, 
occupancy  of  the  bank,  not  only  presumptively,  but  neces- 
sarily, was  occupancy  to  the  center  of  the  stream.  I  think 
this  was  going  too  far ;  for  it  is  quite  possible  to  conceive 
that  while  one  party  was  actually  occupying  the  land  on 
the  bank,  his  neighbor  and  adversary  might  be  in  the 
actual  and  hostile  possession  of  the  land  under  water  in  the 
bed  of  the  stream,  directly  adjacent  thereto.  (Townsend 
agt.  McDonald,  12  JV.  Y.  R.,  381  ;  Olmsted  agt.  Loomis,  10 
JV.  Y.  /?.,  423.)  Independent  of  this  there  are  several  rea- 
sons why  adverse  possession  should  not  be  permitted  to 
prevail  beyond  the  limits  of  the  actual  possession.  In  the 
first  place,  the  statute  says  so.  The  adverse  possession,  if 
founded  upon  a  written  instrument,  is  limited  to  four  cases, 
the  third  and  fourth  of  which  have  no  bearing  on  the  pre- 
sent question.  The  first  and  second  cases  are  as  follows  : 
"  1.  Where  it  (the  land)  has  been  usually  cultivated  or 
improved.  2.  Where  it  has  been  protected  by  a  substan- 
tial inclosure.  (3  R.  S.,  bth  ed.,  503,  sec.  83.")  The  two 
succeeding  sections  are  as  follows  :  "  Sec.  84.  Where  it  shall 
appear  that  there  has  been  an  actual  continued  occupation 
of  premises  under  a  claim  of  title,  exclusive  of  any  other 
right,  but  not  founded  upon  a  written  instrument  or  a  judg- 
ment or  decree,  the  premises,  so  actually  occupied,  and  no 
other,  shall  be  deemed  to  have  been  held  adversely.  Sec.  85. 
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For  the  purpose  of  constituting  an  adverse  possession  by  a 
person  claiming  title  not  founded  upon  a  written  instru- 
ment or  a  judgment  or  decree,  land  shall  be  deemed  to 
Lave  been  possessed  and  occupied  in  the  following  cases 
only  :  1.  Where  it  has  been  protected  by  a  substantial 
inclosure.  2.  Where  it  has  been  usually  cultivated  or  im- 
proved." These  citations  are  from  the  Code  of  Procedure, 
but  the  previous  statute  was  in  substance  the  same  and  in 
language  nearly  identical.  (2  R.  S.,  294,  sees.  10,  11,  12.) 
In  the  next  place  the  decisions  are,  that  the  possession 
must  be  marked  by  distinct  boundaries.  (Brant  agt.  Og- 
den,  1  John.,  156  ;  Jackson  agt.  Waters,  12  John.,  365  ;  Jack- 
son agt.  Warford,  7  Wend.,  62  ;  Jackson  agt.  Halstead,  5 
Cow.,  216.) 

Again,  if  actual  occupancy  of  the  bank  is  constructive 
and  prima  facie  sufficient  occupancy  to  the  center  of  the 
stream,  it  will  be  seen  that  serious  difficulties  might  arise 
in  determining  the  question  of  title.  Suppose  the  deed  and 
the  actual  paper  title  of  the  opposite  riparian  proprietor 
on  the  north  carries  him  to  the  shore  on  the  south,  may  he 
maintain  ejectment  for  the  land  under  water  south  of  the 
center  of  the  stream  against  the  adverse  possessor  of  the 
south  bank  ?  Would  not  the  latter  be  permitted  to  say,  "  I 
have  not  encroached  upon  you  ;  I  had  a  perfect  right  to 
the  bank,  and  that  is  as  far  as  I  have  actually  occupied  or 
claimed."  It  seems  to  me  that  the  test  must  be  (where 
there  is  no  conflict  of  paper  title)  actual  occupancy,  mea- 
sured by  a  distinct,  visible  and  marked,  and  not  by  a  pre- 
sumptive or  constructive  possession.  I  think  this  view  is 
not  effectually  answered  by  the  argument  that  adverse  pos- 
session presumes  a  grant,  and  a  grant  must  be  presumed  to 
extend  to  the  center  of  the  stream.  If  an  adverse  posses- 
sion is  founded  upon  the  idea  of  a  grant,  which  I  do  not 
admit,  and  which,  if  countenanced  by  the  earlier  cases, 
ought,  I  think,  to  be  repudiated,  because  it  is  at  known 
variance  with  the  actual  truth  ;  the  grant  must,  I  think, 
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be  presumed  to  be  only  co-extensive,  with  the  actual  limits 
of  the  adverse  possession — a  grant  with  boundaries  corres- 
ponding with  the  exterior  lines  of  the  actual  possession. 
Such  a  description  in  a  grant  would  not  carry  the  land  to 
the  center  of  the  stream,  but  only  to  the  shore,  for  it  is 
undeniable  that  a  deed  bounded  expressly  upon  the  line  of 
the  shore,  would  altogether  exclude  the  land  under  water. 
The  reason  why  a  deed  bounded  generally  upon  a  stream 
of  water  carries  to  the  center  is,  that  the  stream  thus  defined 
is  supposed  to  be  a  line  without  width  in  the  centre  of  the 
stream,  and  not  a  space  having  width  and  extent  as  appear- 
ing upon  the  face  of  the  earth. 

It  is  because  the  deed  itself,  as  properly  read  and  con- 
strued, by  the  force  of  its  terms,  bounds  the  land  by  the 
center  line  and  not  by  the  shore  line  of  the  stream.  (Ham- 
mond agt.  McLocklan,  1  Sand.  IS.  C.  R.,  323 ;  Herring  agt. 
Fisher,  1  id.,  344  ;  Mams  agt.  Rivers,  11  Barb.,  390  ;  De- 
meyer  agt.  Legg,  18  Barb.,  14  ;  Jackson  agt.  Hathaway,  15 
John.,  447  ;  Hooker  agt.  Utica  8f  Minden  Co.,  12  Wend.,  370  ; 
Imlay  agt.  Union  Branch  R.  R.  Co.,  26  Conn.,  249  j  3  Kent's 
Com.,  433.) 

If  these  views  are  correct,  the  judge  at  the  circuit  com- 
mitted a  material  error  in  his  charge  to  the  jury,  and  one 
which  we  are  not  at  liberty  to  disregard,  for  it  may  have 
had  a  vital  bearing  upon  the  verdict.  And  it  is  one  which 
must  result  in  a  new  trial,  however  much  we  may  regret 
that  a  cause  apparently  so  sharply  litigated  and  closely 
tried,  should  be  remanded.  The  disposition  of  this  ques- 
tion makes  it  unnecessary  to  examine  several  other  serious 
and  interesting  questions  which  present  themselves  in  the 
case. 

The  judgment  of  the  circuit  court  must  be  reversed,  and 
a  new  trial  granted,  with  costs  to  abide  the  event. 
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SUPREME  COURT. 

ERASTUS  CORNING  and  JOHN  F.  WINSLOW  agt.  THE  TROY 
IRON  and  NAIL  FACTORY. 

Where  a  riparian  proprietor  owns  on  one  side  of  and  to  the  center  of  a  stream  of 
water,  he  is  entitled  to  have  the  waters  flow  in  their  natural  channel  in  the  bed 
of  the  stream.  This  is  a  property-right  which  the  law  will  regard  as  of  some 
value,  and  which  it  will  not  suffer  to  be  invaded  or  infringed  without  authority. 

Where  the  defendants  claimed  to  have  acquired  the  right  to  divert  the  icater  of  the 
stream  in  question,  by  an  uninterrupted  and  hostile  use  thereof  in  the  manner 
they  then  enjoyed  the  same,  for  more  than  twenty  years  before  the  commence- 
ment of  the  action  for  its  restoration, 

held,  that  such  adverse  possession  was  not  established,  where  it  appeared  that  the 
defendants  held  under  a  lease  for  a  term  of  years  from  the  same  lessors  of  whom 
the  plaintiffs  purchased  in  fee  at  the  expiration  of  said  lease.  By  taking  a  lease 
they  had  placed  the  lessors  under  a  disability,  where  they  could  not  take  proceed- 
ings to  oust  the  defendants,  and  which  would  prevent  the  running  of  the  statute 
of  limitations  against  them. 

Neither  were  the  plaintiffs  estopped  in  equity  from  maintaining  their  action  by 
acquiescence,  or  consent  to  the  expensive  improvements  made  by  the  defendants 
in  diverting  and  using  the  waters  by  any  prior  knowledge  or  approval  thereof  by 
the  plaintiffs,  as  they  did  not  purchase  the  premises  until  the  expiration  of  the 
defendants'  lease,  and  long  after  the  defendants'  expenditures  had  been  made, — 
the  doctrine  of  estoppel  therefore  could  not  apply  to  the  plaintiffs  prior  to  their 
purchase.  And  the  grantors  of  the  plaintiffs  were  not  estopped,  for  the  reason 
that  during  their  lease  to  the  defendants  they  had  no  light  to  object  to  the  de- 
fendants' improvements,  and  then  had  no  present  interest  in  the  premises  in  dis- 
pute. 

Held,  that  the  alleged  heavy  expenditures  to  which  the  defendants  would  be  sub- 
jected in  case  they  were  enjoined  from  the  further  use  of  the  diverted  waters,  and 
compelled  to  restore  the  same  to  their  natural  and  accustomed  channel,  was  no 
objection  to  the  relief  which  the  plaintiffs  demanded. 

Jllbany  General  Term,  September,  1860. 

GOULD,  HOGEBOOM  and  PECKHAM,  Justices. 

APPEAL  from  judgment  at  special  term,  dismissing  plain- 
tiffs' complaint  without  costs,  and  without  prejudice  to  an 
action  at  law  to  recover  damages  for  the  alleged  diversion 
of  the  waters  of  the  Wynants  kill. 

D.  L.  SEYMOUR  and  A.  J.  PARKER,  for  pVffs,  appellants. 
W.  A.  BEACH  and  A.  B.  OLIN,  for  def'ts,  respondents. 
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By  the  court,  HOGEBOOM,  Justice.  This  is  a  suit  in  equity 
by  plaintiffs  to  obtain  an  injunction  against  defendants,  to 
restrain  them  from  diverting  the  waters  of  the  Wynants 
kill  from  their  natural  bed  or  channel,  through  or  along 
the  lands  of  plaintiffs,  by  means  of  a  ditch  or  trunk,  or  oth- 
erwise, and  from  drawing  and  using  the  same  by  means  of 
such  diversion,  and  to  compel  the  defendants  to  restore 
said  waters  to  their  natural  bed  or  channel,  and  to  pay  the 
plaintiffs  such  damages  as  they  have  sustained  by  reason  of 
such  diversion,  and  for  general  relief. 

The  title  of  the  plaintiffs  to  lands  along  the  Wynants 
kill,  on  the  north  side  thereof,  and  at  least  to  the  center  of 
the  stream,  and  the  diversion  of  the  waters  by  the  defend- 
ants from  their  natural  bed  or  channel,  are  sufficiently 
established  by  the  evidence. 

The  defendants  insist  that  the  plaintiffs  have  not  title 
opposite  to  their  premises  to  the  whole  of  the  stream,  but 
only  to  the  center',  that  defendants  have  acquired  title  or 
the  right  to  divert  the  stream  by  adverse  possession,  by  the 
acquiescence  of  the  plaintiffs,  and  by  having  made,  with  the 
knowledge  and  approbation  of  the  plaintiffs,  and  their 
grantor,  expensive  improvements,  dependent  for  their  use 
and  value  upon  the  diverted  water  power ;  that  the  water 
in  its  natural  bed  has  not  been  appropriated  by  the  plain- 
tiffs to  any  valuable  use,  and  is  incapable  of  being  so 
appropriated  ;  that  the  damages  sustained  by  the  plaintiffs, 
if  any,  are  merely  nominal  or  trifling  ;  that  the  restoration 
of  the  water  to  its  natural  bed  will  require  considerable 
time,  and  involve  ruinous  expenditures  to  the  defendants, 
and  that  therefore  the  facts  present  no  case  for  the  inter- 
vention of  a  court  of  equity. 

These  are  the  questions  presented  for  the  decision  of  the 
court. 

I.  I  am  of  opinion  that  it  is  unnecessary  to  decide  whe- 
ther the  plaintiffs  have  established  a  legal  title  to  the 
entire  bed  of  the  stream  opposite  the  seven  acre  lot  in 
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question,  and  whether  the  defendants'  premises  on  the  south 
side  extend  only  to  the  shore  or  bank  of  the  Wynants  kill. 

1.  The  description  of  the   premises    conveyed   to    the 
plaintiffs  by  the  deed  of  23d  July,  1852,  carries  the  line  to 
the  south  line  of  the  farm  of  David  DeFreest,  which  evi- 
dently was  on  the  south  side  of  the  creek. 

2.  The  exception  and  reservation  is  of   "  one  acre  of 
land  on  the  south  side  of  the  creek,  and  adjoining  to  the 
creek  where  the  line  crosses  the  said  creek."     This  descrip- 
tion, although  not  wholly  free  from  ambiguity,  must  be 
regarded,  I  think,  under  the  decisions,  as  furnishing  plau- 
sible reasons  for  limiting  the  territory  to  the  south  side  of 
the  creek,  and  making  the  side,  shore  or  bank  of  the  creek 
the  boundary.     But  I  do  not  deem  it  indispensable  to  deter- 
mine that  question  in  the  present  case. 

II.  At  all  events,  the  plaintiffs  own  to  the  center  of  the 
creek,  and  that  entitles  them  to  have  the  waters  flow  in 
their  natural  channel  in  the  bed  of  the  stream. 

It  is  not  very  essential  to  consider  to  how  valuable  a  use 
a  riparian  proprietor  may  devote  the  waters  of  a  stream, 
when  he  owns  only  on  one  side  and  to  the  center  of  the 
stream. 

Manifestly,  waters  thus  situated,  may,  if  there  be  a  fall, 
be  of  some  value,  and  the  evidence  is  abundant,  I  think, 
that  they  may  be  made  available  to  the  owner  for  manu- 
facturing purposes,  and  it  is  one  of  the  elements  of  value 
that  such  an  ownership  places  the  riparian  proprietor  in 
a  situation  where  he  can  advantageously  negotiate  with 
the  opposite  owner,  or  make  some  amicable  arrangement 
for  the  erection  of  a  dam,  or  for  employing  some  other  mode 
of  using  the  water  power.  Moreover  it  is  a  property-right 
which  the  law  will  regard  as  of  some  value,  and  which  it 
will  not  suffer  to  be  invaded  or  infringed  without  authority. 

The  plaintiffs'  title  being  thus  established,  it  becomes 
necessary  to  inquire  whether  it  has  been,  in  any  way,  lost 
or  impaired. 
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III.  The  defendants  claim  to  have  acquired  the  right  to 
divert  the  water  by  an  uninterrupted  and  hostile  use  of  the 
same,  in  the  manner  now  enjoyed  by  them,  for  more  than 
twenty  years  before  the  commencement  of  the  action.  But 
1  think  they  have  failed  to  establish  the  fact  of  such  use, 
and  such  was  the  opinion  of  the  learned  judge  who  decided 
this  cause  at  the  special  term. 

1.  It  is  not  altogether  clear  that  the  use  of  it  by  the 
defendants  prior  to  1817  was  exclusive  or  hostile  to  the 
true  owners. 

2.  On  the  1st  of  May,  1817,    the    defendants  or  their 
agent  took  a  lease  from  the  DeFreests  (under  whom  the 
plaintiffs  claim)  of  the  seven  acre  lot  in  question,  and  of 
the  water  power  for  thirty-four  years  and  nine  months ; 
under  this  lease  they  occupied  and  enjoyed  the  premises, 
and  of  course  could  not  originate  during  that  time  a  hos- 
tile or  adverse  possession. 

Nor  could  they,  during  the  same  period,  continue  an 
adverse  possession  previously  commenced.  By  taking  a 
lease  from  the  DeFreests,  they  acknowledged  their  title 
and  right  to  convey.  They  held  under  their  title,  and 
recognized  it  as  the  true  title.  They  must  be  deemed  to 
have  waived  any  previous  and  imperfect  rights  which  they 
had  already  acquired  under  a  previous  incipient  adverse 
possession.  The  doctrine  of  cumulative  disabilities  does 
not  apply.  The  defendants  are  prevented  from  setting  up 
during  this  period  an  adverse  possession,  not  for  the  reason 
that  they  could  not  purchase  an  outstanding  title  for  the 
purpose  of  perfecting  their  rights  or  quieting  their  posses- 
sion, but  because  by  taking  a  lease  from  the  DeFreests  they 
had  placed  the  latter  under  a  disability,  in  a  position  where 
they  could  not  take  proceedings  to  oust  the  defendants,  and 
where  of  course  the  statute  of  limitations  should  not  be 
permitted  to  run  against  them. 

It  would  seem  therefore  entirely  clear,  that  as  this  lease 
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did  not  expire  until  1852,  the  defendants  cannot  avail 
themselves  of  the  defence  of  adverse  possession. 

IV.  Nor  do  I  think  the  plaintiffs  are  estopped  from  main- 
taining this  suit  by  any  knowledge  or  approval  of  or  con- 
sent to  the  expensive  improvements  made  by  the  defendants. 

It  is  undoubtedly  true  that  both  the  DeFreests  and  the 
plaintiffs  were  cognizant  of  the  diversion  of  the  water  at 
an  early  date,  and  of  the  building  of  the  reservoir  dam, 
which,  with  the  construction  subsequently  of  the  artificial 
channel,  had  the  effect  to  divert  the  water  from  the  prem- 
ises of  the  plaintiffs  and  seriously  to  impair  the  supply  of 
water  power  at  that  point. 

And  it  is  undoubtedly  true  that  these  expenditures  made 
by  the  defendants,  with  the  knowledge,  and  to  some  extent, 
the  concurrence  and  approbation  of  the  DeFreests  and  the 
plaintiffs,  were  heavy,  and  must  result  in  large  pecuniary 
sacrifices  to  the  defendants  if  an  injunction  should  issue 
and  a  restoration  of  the  waters  to  their  natural  channel  be 
enforced. 

And  if  the  plaintiffs  were  in  a  situation  where  they  were 
bound  to  protest  against  these  expenditures  or  be  forever 
barred,  or  if  they  occupy  no  other  or  different  relation  to 
the  defendants  than  they  did  at  the  time  these  expendi- 
tures were  incurred,  then  undoubtedly  the  rule  contended 
for  applies,  but  not  otherwise. 

But  the  fact  is,  that  the  plaintiffs  occupy  an  entirely  dif- 
ferent position  from  what  they  did  at  that  time,  and  it  is 
their  rights,  in  this  new  position,  which  are  the  subject  of 
investigation  and  controversy  in  this  action. 

It  was  not  till  1852  that  they  purchased  the  seven  acre 
lot,  and  as  to  these  premises  I  think  the  doctrine  of  equi- 
table estoppel  cannot  be  applied  to  them  before  that  period. 
It  may  be  true,  it  probably  is  true,  that  if  at  that  date  the 
defendants  had  matured  a  title  or  right  of  diversion  as 
against  the  DeFreests,  who  were  the  grantors  of  the  plain- 
tiffs, so  that  an  equitable  estoppel  then  existed  as  to  the 
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DeFreests,  it  ought  also  to  be  applied  as  against  the  plain- 
tiffs, upon  the  ground  that  the  DeFreests  ought  not  to  be 
allowed  to  convey,  nor  the  plaintiffs  under  the  circumstan- 
ces to  acquire  a  better  title  in  this  particular,  than  the  De 
Freests  themselves  possessed. 

But  I  do  not  see  that  the  DeFreests  were  estopped,  and 
for  the  reason  that  they  had  no  right  to  object  and  then  no 
present  interest  in  the  premises  in  dispute.  The  defend- 
ants had  a  lease  of  the  premises,  and  the  DeFreests  could 
not  know,  and  were  not  called  upon,  I  think,  to  ascertain 
that  the  diversion  of  the  waters  was  intended  to  be  per- 
petual or  permanent.  The  defendants  did  no  more  than 
they  had  a  right  to  do  at  that  time.  And  the  DeFreests 
might  well  conclude  that  the  expensive  improvements  which 
the  defendants  made,  were  made  understandingly  by  the 
latter,  in  the  expectation  of  reaping  remunerative  results 
during  the  long  lease  which  they  had  taken,  and  with  the 
intention  of  fulfilling  their  legal  obligation  to  restore  the 
diverted  waters  at  the  end  of  the  term,  or  consummating 
before  that  period,  some  satisfactory  arrangement  with  the 
proper  parties  for  a  continuance  of  the  diversion  after  that 
period.  This  appears  to  me  not  an  unreasonable  presump- 
tion considering  the  situation  and  relation  of  the  parties, 
and  hence  there  is  no  ground  for  the  imputation  of  bad 
faith  against  the  DeFreests,  or  implied  consent  to  the  per- 
petual diversion  of  the  waters,  from  not  protesting  against 
such  diversion  at  the  time,  and  it  is  only  upon  this  ground 
that  the  doctrine  of  equitable  estoppel  in  this  case  could 
arise. 

Nor  can  it  arise  against  the  plaintiffs.  As  before  stated 
they  only  took  title  in  1852.  Before  that  period  all  the 
heavy  expenditures  had  been  incurred,  and  since  that 
period,  none  which  were  not  in  execution  of  the  plan 
already  adopted,  or  against  which  the  plaintiffs  were  bound 
to  protest  or  be  forever  barred  after  the  lapse  of  so  short  a 
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period  as  intervened  between  that  time  and  the  commence- 
ment of  this  action  on  the  4th  of  March,  1857. 

I  cannot  concur  in  the  suggestion  that  the  plaintiffs  may 
be  supposed  to  have  purchased  the  premises  in  question 
subject  to  the  diversion  in  question,  and  divested  of  the 
water  power.  I  think  they  intended  to  purchase,  and  did 
purchase  all  the  right  and  title  which  the  DePreests  owned 
at  the  time,  and  had  it  in  their  power  to  convey.  Such  is 
the  legal  effect  of  the  conveyance.  It  must  be  regarded  as 
passing  not  only  the  title  to  the  land  and  the  water,  but 
the  water  power  and  all  the  rights  and  privileges  which 
belonged  to  the  grantors  as  riparian  proprietors.  There 
was  no  reservation  whatever. 

V.  It  remains  only  to  consider  whether  the  non-use  or 
appropriation  of  this  water  power  by  the  plaintiffs  hitherto, 
the  comparatively  inconsiderable  actual  damage  which  they 
have  as  yet  sustained,  or  even  the  heavy  expenditures  to 
which  the  defendants  must  be  subjected  in  case  they  are 
enjoined  from  the  further  use  of  the  diverted  waters,  and 
compelled  to  restore  them  to  their  natural  and  accustomed 
channel,  present  sound  and  insuperable  objections  to  the 
relief  which  the  plaintiffs  demand.  It  seems  to  me  they 
do  not. 

1.  The  omission  or  delay  in    appropriating  the  water 
power  to  available  use,  may  perhaps  be  accounted  for  in  a 
satisfactory  manner  ;  may  be  owing  to  a  variety  of  causes, 
and  possibly  in  part  to  a  disability  arising  from  a  misap- 
propriation of  it  by  the  defendants.     It  cannot  operate  to 
deprive  the  plaintiffs  of  a  valuable  property-right. 

2.  Nor  is  the  trivial  character  of   the  actual  damage 
hitherto   sustained,  a  controlling   reason   to    deprive  the 
plaintiffs  of  their  equitable  remedy.     It  may  in  fact  be  an 
argument  in  favor  of  it,  if  other  sound  reasons  exist  for 
resorting  to  an  equity  forum.     The  appeal  to  an  equitable 
tribunal  is  not  founded  so  much  upon  loss  actually  sus- 
tained, as  upon  apprehended  injury. 
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3.  Nor  if  the  defendants  are  really  in  the  wrong,  and 
have  been  so  throughout,  is  the  fact  that  just  reparation 
to  the  plaintiffs  will  involve  them  in  heavy  pecuniary  sac- 
rifices, a  sound   reason   for  a  denial  of  justice.     If  the 
defendants  have  done  wrong,  they  must  repair  that  wrong. 
If  they  have  wilfully  or  negligently  incurred  large  expen- 
ditures, in  anticipation  of  or  consequent  upon  the  misap- 
propriation or  violation  of  the  plaintiffs'  property  or  pro- 
perty rights,  they  must  be  regarded  as  the  authors  of  their 
own  misfortune.     They  are  not  at  liberty  to   say  to  the 
plaintiffs,  "  justice  to  you  is  ruin  to  us."     The  serious  con- 
sequences which  must  ensue  to  the  defendants  from  grant- 
ing to  the  plaintiffs  the  relief  which  they  seek,  may  be  a 
reason  for  enforcing  the  proper  remedy  in  a  way  which 
shall  be  least  injurious  to  the  defendants,  but  not  for  deny- 
ing it  altogether. 

4.  In  fine,  the  resort  to  an  equitable  forum  seems  con- 
sonant to  the  established  practice  in  cases  of  this  descrip- 
tion ;  makes  the  relief  final  and  comprehensive  ;  avoids  a 
multiplicity  of  suits,  and  is  equally  effective  with  an  action 
at  law  in  preventing  the  adverse  possession  of  the  defend- 
ants from  ripening  into  a  hostile  and  perfect  title, 

VI.  The  remaining  question  is,  what  judgment  we  ought 
to  render. 

This  is  an  action  on  the  equity  side  of  the  court,  and  it 
is  not  unusual  to  make  a  final  determination  of  the  action, 
and  to  grant  such  relief  as  the  court  below  ought  to  have 
granted.  This  is  competent  for  this  court  to  do,  and  per- 
haps it  is  an  appropriate  exercise  of  our  power  to  do  so  in 
the  present  case.  All  the  facts  are  before  the  court,  and 
perhaps  justice  can  be  as  discreetly  administered  here  as 
upon  a  re-trial  before  a  single  judge.  In  view  of  the  inju- 
rious consequences  which  must  ensue  from  a  sudden  with- 
drawal of  the  water  from  the  defendants'  works,  and  the 
time  requisite  for  adapting  their  machinery  to  the  changed 
state  of  affairs,  I  think  a  reasonable  period  should  be 
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allowed  to  the  defendants  to  make  the  necessary  changes. 

My  opinion  is,  that  the  judgment  of  the  special  term 
should  be  reversed ;  that  the  plaintiffs  should  have  their 
costs  in  the  court  below  and  in  this  court ;  that  an  injunc- 
tion should  be  issued  as  prayed  for  in  the  complaint,  and 
that  the  defendants  should  be  compelled  to  restore  the 
waters  of  the  Wynants  kill  to  their  natural  channel  along 
the  plaintiffs'  premises,  and  that  the  defendants  should  be 
allowed  the  period  of  one  year  from  the  final  entry  of  the 
judgment,  within  which  to  complete  the  restoration  of  the 
water  to  the  natural  bed  of  the  stream  along  the  plaintiffs' 
premises. 

My  brethren,  however,  are  of  opinion  that  final  judgment 
should  not  be  given.  One  of  them  is  of  opinion  that  the 
plaintiffs  are  estopped  by  acquiescence,  and  both  conclude 
that  as  the  case  is  one  of  great  magnitude  in  its  results  to 
the  defendants,  and  may  work  the  most  serious  damage,  an 
opportunity  ought  to  be  given  to  the  parties  to  present  the 
facts,  if  possible,  in  a  different  shape. 

In  accordance  with  their  views  the  judgment  must  be 
reversed,  and  a  new  trial  granted,  with  costs  to  abide  the 
event. 

PECKHAM,  J.,  concurred,  but  was  in  favor  of  granting  a 
new  trial,  instead  of  awarding  final  judgment. 

GOULD,  J.,  dissented,  but  favored  a  new  trial  in  prefer- 
ence to  final  judgment  for  the  plaintiffs. 


VOL.  XXII.  15 
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The  rale  which  excludes  papers  as  evidence,  on  account  of  an  unexplained  altera- 
tion, applies  to  papers  in  possession  of  the  party  to  be  injured  or  benefited  thereby, 
but  not  to  official  documents  in  the  custody  or  under  the  control  of  a  public  officer. 

The  mayor  and  aldermen  of  the  city  of  New  York  in  convention,  must  appoint  the 
clerks  of  police  courts  for  that  city.  The  police  act  of  1857  conferring  th« 
authority  upon  the  board  of  police  to  make  such  appointments,  is  unconstitu- 
tional in  that  respect. 

New  York  General  Term,  November,  1861. 
CLERKE,  LEONARD  and  INGRAHAM,  Justices. 
MOTION  by  plaintiff  for  a  new  trial. 

for  plaintiff". 


H.  A.  ANDERSON,  for  defendants. 

By  the  court,  INGRAHAM,  Justice.  Edward  Bouton  was 
appointed  clerk  of  the  first  district  court  by  the  mayor  and 
board  of  aldermen,  in  December,  1857.  He  performed  the 
duties  of  the  office  for  three  months.  The  salary  was  not 
paid,  and  the  claim  assigned  to  the  plaintiff.  This  action 
is  brought  to  recover  the  same. 

Upon  the  trial  of  the  action,  a  certified  copy  of  the  oath 
of  office  of  Bouton,  filed  in  the  county  clerk's  office,  pro- 
perly certified  by  him,  was  offered  in  evidence,  and  rejected 
by  the  court,  upon  the  ground  that  the  original  should  be 
produced. 

By  law,  the  oaths  of  all  officers  whose  duties  are  local, 
are  to  be  deposited  in  the  county  clerk's  office  in  the  county 
where  they  reside.  (1  R.  £,  411,  5th  ed.,)  and  by  the 
121st  section,  (1  R.  S.,  p.  868,  5th  ed.,)  copies  of  all  papers 
filed  with  the  county  clerk,  certified  by  such  clerk,  &c., 
shall  be  evidence  in  all  courts  in  like  manner  as  if  the  ori- 
ginals were  produced.  If  the  proof  of  having  taken  the 
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oath  of  office  was  necessary  to  enable  the  plaintiff  to  reco- 
ver, then  the  evidence  offered  was  admissible,  and  the  judge 
erred  in  excluding  it. 

I.  The  judge  excluded  the  oath  offered  from  the  mayor's 
office,  because  it  appeared  that  the  date  in  the  jurat  had 
been  altered,  and  the  alteration  was  not  explained. 

The  counsel  conceded  that  the  explanation  of  such  alter- 
ation should  be  received  from  the  mayor  and  form  part  of 
the  case.  That  explanation  is  now  furnished  with  the  case, 
by  which  it  appears  the  alteration  was  made  by  the  mayor 
at  the  time  of  administering  the  oath.  With  such  explana- 
tion, the  paper  should  have  been  received  in  evidence  ;  and 
the  subsequent  receipt  of  this  evidence  to  be  submitted  to 
the  general  term,  I  think,  amounts  to  a  waiver  of  the  objec- 
tion if  the  explanation  is  satisfactory. 

But,  even  without  the  explanation,  I  think  the  evidence 
was  admissible.  The  rule  which  excludes  papers,  on  ac- 
count of  an  unexplained  alteration,  applies  to  papers  in 
possession  of  the  party  to  be  injured  or  benefited  thereby, 
but  not  to  official  documents  not  in  the  custody  or  under 
the  control  of  the  party.  Here  the  oath  offered  was  taken 
before  the  mayor,  and  filed  in  his  office.  The  presumption 
of  a  fraudulent  alteration  ought  not  to  be  indulged  against 
the  party  making  the  oath,  who  never  afterwards  had  the 
custody  of  the  papers.  The  main  question,  however,  iu 
this  case  is,  whether  the  appointment  of  Bouton,  as  clerk 
of  the  police  court,  on  the  31st  December,  1857,  was  valid. 

By  the  act  of  1855,  (ch.  293,)  the  mayor  and  aldermen 
were  authorized,  in  convention,  to  appoint  the  clerks  of 
police  courts.  There  is  no  objection  to  the  mode  of  ap- 
pointment, if  the  power  to  make  it  still  remained  in  those 
officers.  By  the  police  act  of  1857,  (ch.  259,  §  20,)  it  is 
enacted  that  the  board  of  police  shall  appoint  all  clerks 
prescribed  to  the  judicial  districts  in  which  police  justices 
are  elected,  &c.  If  this  provision  is  valid,  then  the  power 
conferred  upon  the  mayor  by  the  previous  statute  was  taken 
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away.  Its  validity  depends  upon  the  question  whether  the 
legislature  could  vest  the  appointment  in  the  police  com- 
missioners. 

By  sec.  2  of  10th  article  of  the  constitution,  the  appoint- 
ment of  local  officers  was  directed  to  be  made  by  county, 
city  or  town  authorities,  or  should  be  elected  by  the  people. 
The  construction  of  this  provision  has  been  adopted  by  the 
court  of  appeals,  that  it  only  applies  to  offices  then  in  exis- 
tence, and  they  have  also  held  that  offices  created  since  the 
adoption  of  the  constitution  may  be  appointed  in  such  other 
mode  as  the  legislature  shall  direct. 

The  question  then  in  this  case  is  narrowed  down  to  the 
simple  inquiry  whether  the  office  of  police  court  clerk  had 
been  created  prior  to  the  new  constitution  of  1847  ;  because 
it  is  conceded  in  the  opinion  in  that  case,  that  if  the  police 
officers  referred  to  in  that  act  were  at  the  time  of  the  adop- 
tion of  the  constitution,  county  or  city  officers,  their  ap- 
pointment by  the  state  authorities  could  not  be  sustained  ; 
and  if  they  were  not  created  prior  to  that  time,  then  the 
appointments  under  this  act  would  be  valid.  (The  People 
agt.  Draper,  15  JV*.  F.  R.,  532  ;  the  same  agt,  Police  Board, 
19  JV.  F.  R.t  188.) 

That  such  office  existed  before  the  adoption  of  the  con- 
stitution is  clear.  By  the  act  of  1833,  (ch.  11,  §22,)  the 
power  to  appoint  clerks  of  the  police  office  was  given  to 
the  mayor,  &c.  of  New  York  ;  and  by  the  act  of  1844,  (ch. 
315,)  the  corporation  was  to  designate  the  magistrates  and 
clerks  for  each  police  district.  The  office,  therefore,  having 
been  one  in  existence  before  the  adoption  of  the  constitu- 
tion, was  a  local  office,  and  th*e  power  to  fill  it  could  not 
be  vested  in  the  state  officers,  or  in  any  other  manner  than 
was  provided  in  the  constitution. 

JThe  repeal  of  the  provisions  of  law  adverse  to  the  pro- 
visions of  the  act  of  1857,  did  not  repeal  the  statute  under 
which  the  plaintiff  claims,  because  so  much  of  the  act  ot 
1857  as  was  unconstitutional  and  void  was  no  law,  and  the 
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repeal  referred  to  did  not  include  provisions  which  were  in 
conflict  with  that  part  which  was  void.  (Tims  agt.  The 
State,  26  Ala.,  165.)  We  think,  therefore,  that  Bouton  was 
legally  appointed  a  clerk,  notwithstanding  the  provisions 
of  the  metropolitan  police  act,  and  as  such  was  entitled  to 
recover. 

A  new  trial  must  be  ordered  ;  costs  to  abide  the  event. 


SUPREME  COURT. 

DUGALD  McQuEEN  agt.  ALEXANDER  BABCOCK. 

It  is  not  the  practice  of  the  courts,  when  a  party  is  obliged  to  apply  for  leave  to 
amend  his  pleading,  to  grant  such  leave  for  the  purpose  of  allowing  the  defend- 
ant to  set  up  the  statute  of  limitations,  usury,  Ac.,  or  any  of  that  class  of  defen- 
ces usually  denominated  unconscionable. 

But  the  defendant  is  entitled  as  a  matter  of  course  and  of  right  to  amend  his  ans- 
wer within  twenty  days  after  its  service,  (if  not  put  in  for  delay,)  by  adding 
thereto  such  defences,  or  any  new  and  distinct  defence.  (This  seems  to  over- 
rule the  case  of  Hollister  agt.  Livingston,  9  How.  Pr.  R.,  140.) 

Monroe  General  Term,  December,  1861. 

Present,  WELLES,  JOHNSON  and  SMITH,  Justices. 

MOTION  for  leave  to  serve  answer,  &c. 

The  defendant  had  put  in  his  answer  in  due  time,  con- 
taining a  general  denial  of  the  complaint  and  other  defence. 
Before  the  expiration  of  twenty  days  after  the  service  of 
this  answer,  the  defendant's  attorney  served  an  amended 
answer,  setting  up,  beside  the  former  answer,  the  statute  of 
limitations.  The  plaintiff's  attorney  returned  this  answer, 
upon  the  ground  that  the  defendant  could  not  amend  his 
answer,  setting  up  a  new  defence,  without  special  leave  of 
the  court.  The  defendant  moved  at  special  term  that  he 
have  leave  to  serve  such  amended  answer,  if  he  was  not 
entitled  to  serve  it  by  right,  and  such  motion  was  denied  ; 
and  the  defendant's  attorney  thereupon  duly  appealed  to 
the  general  term. 
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L.  H.  HOVEY,  for  appellant. 
C.  F.  DANFORTH,  for  respondent. 

By  the  court,  E.  DARWIN  SMITH,  Justice.  So  far  as  the 
motion  at  special  term  was  addressed  to  the  favor  of  the 
court,  upon  the  assumption  that  the  defendant  could  not 
amend  his  answer  of  course  within  twenty  days  after  ser- 
vice of  the  original  answer,  it  was  rightly  decided,  and  if 
it  was  not,  the  decision  resting  in  discretion  would  not  be 
reviewable  upon  appeal.  It  is  not  the  practice  of  the 
court,  when  a  party  is  obliged  to  apply  for  leave  to  amend 
his  pleading,  to  grant  such  leave  for  the  purpose  of  allow- 
ing the  defendant  to  set  up  the  statute  of  limitations,  usury, 
or  any  of  that  class  of  defences  usually  denominated  uncon- 
scionable. (Lovett  agt.  Coroman,  6  Hill,  223  ;  Wolcott  agt. 
McFarlan,  6  Hill,  227  ;  Utica  Insurance  Co.  agt.  Smith,  6 
Cow.,  606—3  Wend.,  573.) 

But  the  question  remains,  which  was  chiefly  discussed 
here  and  at  special  term,  whether  the  defendant's  amended 
answer  was  not  properly  served,  and  on  such  service  be- 
came the  regular  answer  in  the  cause  ;  whether  in  fact  the 
defendant  was  not  entitled  as  a  matter  of  right,  to  amend 
his  answer  within  twenty  days  after  its  service  by  adding 
thereto  a  new  and  distinct  defence. 

On  this  question  the  motion  was  decided  at  special  term 
on  the  authority  of  the  case  of  Hollister  agt.  Livingston,  (9 
How.,  140.)  I  followed  that  decision  without  examination 
— though  doubtful  of  its  correctness — as  it  seemed  sanc- 
tioned by  other  decisions,  and  there  was  conflict  in  the 
cases  at  special  term  on  the  question,  chiefly  with  the  view 
that  the  question  might  come  up  upon  appeal  and  receive 
examination  and  settlement  at  a  general  term. 

The  case  of  Hollister  agt.  Livingston  states  correctly  the 
practice  of  this  court  under  the  rule  of  1796,  (Rule  8)  down 
to  the  period  when  it  was  altered  on  the  revision  of  the 
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rules  in  1830,  as  appears  in  Levin  agt.  Smith,  (18  John., 
310 ;  5  Cow.,  37  ;  2  Wend.,  259.) 

Rule  23  of  the  general  rules  of  the  supreme  court,  as 
revised  in  1830,  gave  an  unqualified  right  of  amendment  of 
the  declaration  and  plea,  within  twenty  days  after  service 
of  the  pleading,  to  be  answered  once,  of  course,  and  without 
costs,  in  general  language.  As  under  the  general  rule  of 
1796,  it  had  been  held  that  the  rule  did  not  give  the  right 
to  add  new  counts  or  pleas,  on  this  revision  of  the  rules,  a 
new  rule — rule  24 — expressly  provides  that  said  rule  23 
should  be  "  construed  to  allow  amendments  to  be  made  by 
adding  new  counts  or  pleas,  but  not  so  as  to  allow  of  any 
amendment  to  a  plea  in  abatement."  So  the  practice 
remained  till  1837,  when  on  the  revision  of  the  rules  in 
that  year,  said  rule  24  was  omitted,  and  a  new  rule  (No. 
23)  was  inserted — declaring  that  "  the  preceding  rule 
should  not  be  construed  to  allow  amendments  to  be  made 
by  adding  new  counts  or  pleas,  nor  to  allow  of  any  amend- 
ment to  a  plea  in  abatement." 

These  rules  continued  in  force  till  1847,  and  were  retained 
by  the  judges  then  elected  under  the  present  constitution, 
in  the  rules  adopted  by  them,  and  in  such  rules  were  num- 
bers 22  and  23. 

Thus  the  practice  stood  under  the  general  rules,  when 
the  Code  passed  in  1848. 

Section  148  of  the  Code  of  1848,  declared  as  follows  : 
"  Any  pleading  may  be  amended  by  the  party,  of  course, 
without  costs,  and  without  prejudice  to  the  proceedings 
already  had,  at  any  time  before  the  period  for  answering 
it  shall  expire." 

This  section  gave  an  unqualified  right  of  amendment,  and 
as  it  omits  the  restriction  then  existing,  under  rule  23  of 
the  rules  then  in  force,  it  must,  I  think,  have  been  intended 
to  repudiate  that  restriction. 

In  1849  a  new  section,  174,  was  added,  allowing  amend- 
ments after  a  demurrer.  In  1851  the  sections  172  aud  174, 
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as  they  were  numbered  in  the  act  of  1849,  were  consolida- 
ted into  one  section,  No.  172,  and  amended  and  put  in  its 
present  shape,  with  the  single  amendment  made  in  1859. 
The  section  as  it  then  read,  gave  an  unqualified  right  of 
amendment  of  any  pleading  once — of  course,  and  without 
costs,  within  twenty  days  after  service  of  the  answer  or 
demurrer  to  such  pleading — "  unless  it  was  made  to  ap- 
pear to  the  court  that  it  was  done  for  the  purpose  of  delay, 
and  the  plaintiff  or  defendant  will  thereby  lose  the  benefit 
of  a  term  for  which  it  may  be  noticed,  and  if  it  appears 
that  such  amendment  was  made  for  that  purpose,  the  same 
may  be  stricken  out."  This  provision  contains  all  the 
restriction  imposed  by  the  legislature  upon  the  absolute 
right  of  amendment  once,  within  twenty  days,  and  without 
costs.  But  after  this  amendment,  it  was  held  in  several 
cases,  that  an  answer  consisting  of  mere  denials,  and  requir- 
ing no  reply,  was  not  amendable,  of  course,  under  this  sec- 
tion. To  counteract  this  qualification  of  the  absolute  right 
of  amendment,  the  legislature,  in  1859,  inserted  in  the  sec- 
tions the  words,  within  "  twenty  days  after  it  is  served  or  at 
any  time,"  &c.,  so  as  to  give  the  unqualified  right  of  amend- 
ment of  any  and  every  pleading  once,  of  course,  and  without 
costs. 

It  seems  to  me  that  it  was  the  obvious  intent  of  the  legis- 
lature in  these  provisions  and  amendments,  to  provide  for 
and  allow  the  largest  liberty  of  amendment  once,  without 
terms,  subject  only  to  the  restriction  above  quoted,  that 
such  amendment  be  not  put  in  for  delay.  Such  is  the 
spirit  of  liberality  in  which  the  provisions  of  the  Code  on 
this  subject  have  been,  in  my  opinion,  conceived  and 
enacted,  and  this  spirit  and  policy  it  is  the  clear  duty  of 
the  court  to  carry  out  and  maintain.  The  case  of  Hollister 
agt.  Livingston  is  in  clear  conflict  with  this  spirit  and 
policy,  and  should  be  overruled. 

The  same  conclusion  on  this  question  I  find  contained  in 
Thompson  agt.  Menford,  (11  How.,  273;)  Wyman  agt.  Re- 
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mond,  (18  How.,  274  ;)  Spencer  agt.  Tooker,  (22  How.,  333, 
1  Mb.,  85.) 

The  defendant  was  clearly  regular  in  amending  his  ans- 
wer, and  the  same  on  its  service  became,  was,  and  is,  the 
proper  answer  in  the  cause,  and  should  be  so  treated.  The 
plaintiff  had  no  right  to  disregard  or  return  it  upon  any 
pretence  of  irregularity. 

The  order  of  special  term  should  therefore  be  reversed, 
and  the  original  motion  granted,  without  costs  to  either 
party. 


SUPREME  COURT. 
BUCKNAM  and  HUME  agt.  BRETT  and  others. 

The  executor  or  administrator  of  a  deceased  joint  debtor  or  owner  of  real  or  perso- 
nal property,  cannot  be  joined  in  an  action  with  the  survivor,  for  a  debt  due  the 
joint  debtors  or  for  an  injury  to  their  joint  property. 

New  York  General  Term,  November,  1861. 

Present,  CLERKE,  SUTHERLAND  and  LEONARD,  Justices. 

By  the  court,  CLERKE,  P.  Justice.  In  actions  ex  con- 
tract^ where  one  or  more  of  several  parties  having  a  joint 
legal  interest  dies,  whether  they  are  or  are  not,  in  the  com- 
mercial sense  of  the  term,  copartners,  the  action  can  only 
be  maintained  in  the  name  of  the  survivors.  So  also  in 
actions  ex  delicto,  for  injuries  to  personal  property,  joint 
tenants  and  tenants  in  common  must  join  ;  and  where  one 
of  several  parties,  interested  as  such,  dies,  the  action  must 
also  be  in  the  name  of  the  survivor  or  survivors  alone,  and 
the  executor  or  administrator  of  the  deceased  cannot  be 
joined,  nor  can  he  sue  separately.  (1  Ckitty's  Plead.,  77.) 

This  is  the  well-known  and  well-established  rule  of  com- 
mon law  practice  and  pleading.  The  several  part-owners 
of  a  vessel  are  tenants  in  common  ;  like  tenants  in  common 
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of  other  property,  they  must  join,  in  an  action  at  law,  for 
the  recovery  of  damages  caused  by  an  injury  to  it ;  and,  in 
case  of  the  death  of  any  part-owner  after  the  injury  is  sus- 
tained, the  right  of  action  survives  to  the  surviving  part- 
owners,  who  must  afterwards  pay  to  the  personal  repre- 
sentatives of  the  deceased  the  value  of  his  share.  (Jlbbott 
on  Shipping,  Jim.  ed.  1846,  p.  146.) 

These  rules  were  founded  on  utility.  They  were  designed 
to  avoid  the  inconvenience  resulting  from  uniting  persons 
who  sue  in  their  own  right,  with  those  who  sue  in  a  repre- 
sentative capacity.  It  would  be  difficult  in  case  of  a  reco- 
very against  the  plaintiffs,  to  enter  a  judgment  upon  the 
verdict,  the  representatives  not  being  liable  for  costs  in  the 
same  manner  in  which  other  plaintiffs  are  liable.  The 
executor  of  a  deceased  person  cannot  be  jointly  sued  with 
the  survivor,  because,  if  for  no  other  reason,  the  executor 
is  to  be  charged  de  bonis  testatoris,  and  the  survivor  de  bonis 
propriis,  and  the  judgment  could  not  be  so  rendered.  So, 
when  several  persons  are  jointly  interested  in  the  property 
injured,  and  one  of  them  is  dead,  the  action  must  be  main- 
tained in  the  name  of  the  survivor ;  and  the  executor  or 
administrator  of  the  deceased  cannot  be  joined,  nor  can  he 
sue  separately. 

Have  these  rules  of  the  common  law  been  abrogated  or 
altered  by  modern  legislation  in  this  state  ? 

The  counsel  for  the  appellant  claims  that  they  have  been, 
because  the  statute,  (3  R.  S.,  202,  5th  ed.,)  varying  the  rule 
of  the  common  law,  in  case  of  injury  to  real  or  personal 
estate,  makes  such  a  cause  of  action  survive,  and  gives  to 
the  personal  representatives  of  the  deceased  owners  the 
right  of  action.  But  this  enactment  was  evidently  made, 
not  to  enable  the  representatives  of  deceased  joint  owners 
of  property  to  be  united  with  the  survivors,  but  to  prevent 
the  total  failure  of  a  remedy,  where  the  sole  owner  of  pro- 
perty died  before  he  obtained  redress  for  any  injury  to  it. 
This  would  be  repealing  a  law,  by  something  worse  even 
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than  implication.  There  is  nothing  to  imply,  even  remotely, 
any  such  intent  on  the  part  of  the  legislature. 

He  refers  us  also  to  sec.  Ill  of  the  Code,  which  says  that 
every  action  must  be  prosecuted  in  the  name  of  the  real 
party  in  interest.  He  may,  for  the  same  purpose,  with 
equal,  if  not  more  propriety,  refer  us  to  sec.  119,  which 
says  :  "  Of  the  parties  to  the  action,  those  who  are  united 
in  interest  must  be  joined  as  plaintiffs  or  defendants."  But 
it  is  plain  to  me  that  these  sections  were  not  intended  to 
contravene  the  rules  of  the  common  law  to  which  I  have 
referred.  In  order  to  have  this  effect,  it  would  require 
something  more  positive  and  direct  than  the  language  con- 
veys. If  applicable  at  all,  it  is  applicable  to  property  held 
in  copartnership  as  well  as  to  any  other  kind  of  joint  own- 
ership ;  and^  certainly,  I  have  never  heard  or  read  that  any 
one  has  ever  insisted,  that  it  was  necessary  to  join  the 
names  of  the  executors  or  administrators  of  a  deceased 
member  of  a  mercantile  firm  with  those  of  the  surviving 
members,  in  an  ordinary  common  law  action,  for  a  debt 
due  to  the  firm,  or  for  an  injury  to  its  property. 

The  judge  was,  therefore,  substantially  right  in  his  ruling 
on  this  subject,  although  he  seemed  to  confine  the  principle 
upon  which  I  have  commented,  to  a  copartnership.  But 
this,  doubtless,  was  a  mere  verbal  inadvertence. 

With  regard  to  the  offer  on  behalf  of  the  defendants  to 
prove  that  Sumner  Bucknam  and  Ezra  Bucknam  were  in- 
debted to  the  defendants,  at  the  time  of  issuing  the  attach- 
ment, and  then  to  claim  that  they  were  therein  described 
as  John  Doe  and  Richard  Roe,  <fec., — such  evidence,  if 
admissible  at  all,  was  not  admissible  under  the  pleadings, 
and  the  judge  properly  rejected  it. 

Judgment  should  be  affirmed,  with  costs. 

LEONABD,  J.  I  concur.  There  was  also  a  question  raised 
by  defendants  by  an  offer  to  prove  an  indebtedness  from 
plaintiffs  to  defendants.  No  such  defence  had  been  pleaded, 
and  the  evidence  was  properly  excluded. 
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SUPREME  COURT. 

WILLIAM  H.  CHENEY,  respondent  agt.  NATHAN  FISK, 
impleaded,  &c.,  appellant. 

Where  the  fact  is  alleged  in  terms  in  the  complaint,  that  the  plaintiff  was  duly 
appointed  receiver,  which  if  denied  in  the  answer  of  the  defendant,  the  plaintiff 
would  be  bound  to  show  by  competent  evidence  the  facts  necessary  to  constitute 
him  a  lawful  receiver,  the  allegation  in  the  complaint  will  be  considered  suffi- 
cient. It  is  doubtful,  however,  whether  this  question  can  be  raised  by  demurrer. 
The  remedy  of  the  defendant  seems  to  be  under  §  160  of  the  Code,  to  have  the 
complaint  made  more  definite  and  certain. 

Where  the  complaint  contains  but  one  count  or  statement  of  a  cause  of  action, 
which  states  facts  constituting  two  or  more  distinct  causes  of  action,  the  remedy 
is  not  by  demurrer  for  duplicity,  but  by  motion  to  strike  out  all  but  one  cause, 
or  to  compel  the  plaintiff  to  elect  by  which  he  will  abide. 

Submitted  Monroe  General  Term,  December,  1859. 
Decided  Monroe  General  Term,  March,  1860. 
WELLES,  SMITH  and  JOHNSON,  Justices. 
APPEAL  by  defendant  Fisk,  from  an  order  of  special  term 
overruling  demurrer  to  the  complaint. 

SELDEN,  HUNGER  &  THOMPSON,  for  appellant. 
GEORGE  B.  BRAND,  for  respondent. 

By  the  court,  WELLES,  Justice.  The  first  objection  to 
the  complaint  now  urged  is,  that  it  is  defective  in  its  aver- 
ments as  to  the  appointment  of  the  plaintiff  as  receiver. 
The  demurrer  itself  does  not,  I  think,  point  out  this  defect ; 
but  the  defendant  insists  that  admitting  this  to  be  so,  yet 
that  the  objection  may  be  made  under  the  specification  that 
"  the  complaint  does  not  state  facts  sufficient  in  law  to  sus- 
tain the  action." 

The  complaint,  after  setting  forth  the  judgments  and 
executions  against  Manley,  and  the  returns  thereto  by  the 
sheriff  of  the  county  of  Monroe,  unsatisfied,  proceeds  to 
state  that  after  such  returns,  proceedings  supplementary  to 
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execution  in  behalf  of  the  plaintiffs  on  each  of  the  judg- 
ments, were  duly  instituted  in  each  of  the  judgments 
against  Hanley,  in  accordance  with  the  Code  of  Procedure 
in  such  case  made  and  provided  ;  under  and  by  virtue  of 
which  proceedings,  and  by  an  order  made  in  each  thereof, 
the  plaintiff  was  duly  appointed  receiver  of  the  property, 
estate  and  effects,  debts,  equitable  interests,  and  things  in 
action  of  said  Manley,  with  the  usual  rights  and  powers  of 
receiver,  according  to  law  in  such  case  made,  provided  and 
conferred.  That  such  orders  were  made  respectively  by 
the  justice  or  judge  before  whom  such  supplementary  pro- 
ceedings were  instituted  in  each  of  said  judgments,  "  for 
which  reference  is  made  to  the  papers  and  proceedings  sup- 
plementary in  each  of  said  actions,  on  file  in  the  Monroe 
county  clerk's  office."  It  is  afterwards  stated  in  the  com- 
plaint, "  that  this  plaintiff  has  become,  under  and  by  virtue 
of  said  orders,  so  made  as  aforesaid,  and  still  is,  receiver  of 
the  property,  estate,  effects,  equitable  interests,  and  choses 
in  action  of  the  said  Adin  Manley,  and  has  duly  executed 
the  security  as  such  receiver,  required  in  and  by  the  afore- 
said orders  so  made  as  aforesaid,  and  filed  the  same  in  the 
office  of  the  clerk  of  Monroe  county."  There  is  no  other 
statement  in  the  complaint  on  the  subject  of  the  plaintiff's 
character  or  office  of  receiver.  The  reference  to  the  pro- 
ceedings on  file  in  the  clerk's  office,  does  not  help  the  case 
in  this  respect,  as  it  does  not  appear  what  those  proceed- 
ings were,  nor  before  what  judge  or  justice  they  were  had. 
There  is  an  entire  failure,  therefore,  to  show  the  facts  by 
which  the  court  can  see  that  the  plaintiff  was  ever  lawfully 
constituted  a  receiver  as  alleged. 

But  the  question  still  remains,  whether  the  fact  is  not 
stated  that  the  plaintiff  is  the  receiver,  <fec.  It  is  in  terms 
stated,  and  upon  the  whole,  I  think,  sufficiently.  If  the 
allegation  should  be  denied  by  the  defendant's  answer,  it 
would  be  incumbent  upon  the  plaintiff  to  show  by  compe- 
tent evidence,  the  facts  necessary  to  constitute  him  a  law- 
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ful  receiver.  (See  Code,  §  161.)  And  besides,  I  doubt 
very  much,  whether  this  objection  can  be  raised  upon  the 
present  demurrer. 

The  second  ground  upon  which  a  defendant  may,  by 
§  144  of  the  Code,  demur  to  a  complaint,  is,  "  that  the 
plaintiff  has  not  legal  capacity  to  sue"  ;  and  that  would 
seem  to  be  the  appropriate  ground  of  this  objection  to  the 
present  complaint.  That  ground  is  not  stated  in  this  case. 
(Smith  agt.  Levinus,  4  Seld.,  472.)  I  incline  also  to  think 
that  the  objection,  as  the  complaint  stands,  cannot  be 
raised  on  demurrer  under  any  specification  that  could  be 
made.  The  main  fact  is  alleged,  viz  :  that  the  plaintiff  was 
duly  appointed  receiver  ;  and  the  objection  is,  that  the 
plaintiff  does  not  state  with  sufficient  precision  how  he 
became  such.  It  seems  to  me  to  be  a  case  where  the  de- 
fendant, if  he  needed  the  information,  might  apply  to  the. 
court  under  ^160  of  the  Code,  to  have  the  complaint  made 
more  definite  and  certain,  by  amendment.  (See  Howell 
agt.  Fraser,  6  How.  Pr.  R.,  222  ;  Mams  agt.  Holley,  12 
How.  Pr.  JR.,  326.) 

The  remaining  objection  to  the  complaint  is,  that  it  ia 
multifarious. 

The  complaint  contains  but  one  count  or  statement  of  a 
cause  of  action,  and  in  such  case,  if  the  count  state  facts 
constituting  two  or  more  distinct  causes  of  action,  the 
remedy  is  not  by  demurrer,  but  by  motion  to  strike  out  all 
but  one  cause,  for  redundancy,  or  to  compel  the  plaintiff  to 
elect  by  which  he  will  abide. 

One  of  the  causes  of  demurrer  allowed  by  the  Code,  is 
the  5th  subdivision  of  §  144,  and  is  in  the  following  words  : 
"  5.  That  several  causes  of  action  have  been  improperly 
united."  The  whole  section  should,  I  think,  be  construed 
in  reference  to  §  167,  which  declares  what  causes  of  action 
may  be  joined  in  the  same  action.  In  giving  a  construc- 
tion to  the  5th  subdivision  of  §  144,  it  should  be  understood 
as  applying  and  referring  to  causes  of  action  stated  sepa- 
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rately,  and  not  to  several  distinct  causes  of  action  stated 
in  a  single  count  or  statement  of  a  cause  of  action  ;  for  that 
would  be  the  same  thing  as  a  demurrer  for  duplicity,  which 
is  understood  to  be  abolished.  It  was  never  understood  to 
be  a  matter  of  substance,  to  be  reached  by  a  general  de- 
murrer, but  was  always  required  to  be  stated  specially,  and 
the  duplicity  to  be  pointed  out  in  the  demurrer.  That, 
even,  is  not  done  here,  but  the  demurrant  contents  him- 
self by  merely  stating  that  "  the  complaint  contains  various 
causes  of  complaint,  which  cannot  be  joined  together." 
This  would  never  have  availed  at  common  law  in  a  demur- 
rer for  duplicity.  (1  Ch.  PI.,  662,  kth  Jim.  from  3d  Lond.  ed.) 

My  opinion  is,  that  if  a  single  count  or  statement  of  a 
cause  of  action,  or  one  that  professes  to  be  that,  is  found 
upon  examination  to  contain  more  than  one  cause  of  action, 
it  is  not  liable  to  demurrer  under  the  5th  subdivision  of 
§  144  ;  and  that,  although  the  two  causes,  if  stated  sepa- 
rately, might  not  be  united  in  one  action,  but  that  in  such 
cases  the  defendant's  remedy  is  by  motion.  That  a  demur- 
rer lies  under  that  subdivision,  where  several  causes  of  ac- 
tion are  united,  not  in  a  single  count  or  statement,  but  in 
several,  and  where,  if  the  demurrer  be  allowed  for  that 
cause,  the  court  may  in  its  discretion  order  the  action  to 
be  divided  into  as  many  actions  as  may  be  necessary,  <fcc., 
as  provided  for  in  the  latter  part  of  §  172.  But  if  I  am 
wrong  in  this,  it  seems  to  me  quite  clear  that  the  specifica- 
tion of  the  cause  of  demurrer  is  insufficient. 

With  respect  to  the  question  whether  the  complaint  is  in 
fact  multifarious,  I  incline  strongly  to  the  opinion  that  it 
is  not  obnoxious  to  that  objection.  I  have  considered  the 
question  with  some  care,  but  not  sufficiently  to  decide  it. 
If  I  am  right  in  the  other  positions  taken,  it  is  unnecessary 
to  decide  it. 

I  think,  therefore,  that  the  order  overruling  the  demurrer 
should  be  affirmed. 

Ordered  accordingly. 
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SUPREME  COURT. 
GEORGE  TAYLOR  agt.  ELIZABETH  GLENNY  and  GEO.  GLENNY. 

Where  a  married  woman  has  a  lease  of  real  property  for  a  term  of  years  executed 
to  her,  the  lease  and  the  term  thereby  granted  become  her  separate  estate. 

And  although  she  is  not  bound  personally,  so  as  to  create  a  cause  of  action  for  the 
recovery  of  money  against  her  by  the  covenants  in  the  lease  on  her  part,  yet  the 
use  and  occupation  of  the  premises  by  her  creates  a  charge  upon  her  separate 
estate  for  the  rent,  on  the  ground  that  the  charge  grows  out  of  the  beneficial 
nature  of  the  contract  to  her  individually. 

It  is  not  necessary  to  make  the  husband  a  party  in  such  an  action  against  the  wife. 

New  York  Special  Term,  November,  1861. 

DEMURRER  by  defendants  to  the  complaint  in  this  action. 

N.  STRATTON,  for  defendants. 
JOHN  0.  ROBINSON,  for  plaintiff". 

LEONARD,  Justice.  The  defendants  demur  generally  to 
the  complaint  in  this  action. 

An  estate  in  land  vested  in  Mrs.  Glenny  for  a  term  of 
years  upon  the  execution  of  the  lease  mentioned  in  the  com- 
plaint. The  lease  and  the  term  thereby  granted  was  her 
separate  estate,  which,  under  the  statute  of  1849,  in  relation 
to  married  women,  she  held  as  a  feme  sole.  The  consider- 
ation or  rent  to  be  paid  was  for  a  purpose  beneficial  to  her- 
self :  it  was  for  the  shelter  of  herself  and  family,  and  she 
occupied  and  used  the  premises  so  leased  to  her. 

Admitting  that  Mrs.  Glenny  is  not  bound  personally,  so 
as  to  create  a  cause  of  action  for  the  recovery  of  money 
against  her,  by  the  covenants  in  the  lease  on  her  part,  she 
has  nevertheless  used  and  occupied  the  premises  of  her 
landlord,  the  plaintiff,  for  the  benefit  of  herself  and  family  ; 
and  this  occupation  and  use  were  obtained  on  the  credit  of 
her  separate  estate,  and  on  her  agreement  that  the  rent 
should  be  charged  on  such  estate. 
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I  do  not  think,  however,  that  Mrs.  Glenny  charged  her 
separate  estate  by  a  parol  agreement  that  it  should  be 
charged  for  the  rent  reserved  in  the  lease.  The  charge 
upon  her  estate  grows  out  of  the  beneficial  nature  of  the 
contract  to  her  individually.  (Yale  agt.  Dederer,  18  JV*.  F. 
R.,  263 ;  same  case,  22  JV*.  F.  J?.,  450.)  The  consideration 
of  the  contract  was  for  her  own  direct  benefit. 

There  is  no  necessity  for  making  the  husband  a  party ; 
the  wife  may  sue  and  be  sued  as  a  single  woman. 

The  demurrer  is  overruled  as  to  Mrs.  Glenny,  and  allowed 
as  to  George  Glenny,  with  leave  to  Mrs.  Glenny  to  answer 
in  twenty  days. 

The  costs  of  the  plaintiff,  as  to  Mrs.  Glenny.  abide  the 
event  of  the  action  ;  without  costs  as  to  George  Glenny,  as 
no  personal  claim  was  made  against  him,  and  he  could 
have  sustained  no  prejudice  if  he  had  omitted  to  defend. 


SUPREME  COURT. 

EBENEZER  B.  SHEARMAN  agt.  JOHN  JUSTICE,  HENRY  JUSTICE, 
WILLIAM  HUGHES  and  others. 

When  a  referee  first  delivers  his  report  dvly  signed,  his  power  over  the  subject 
matter  is  exhausted. 

Where  a  reference  was  ordered  in  an  action  of  mortgage  foreclosure,  to  ascertain  th» 
priority  of  sale  of  different  portions  of  the  mortgaged  premises  owned  by  the  de- 
fendants respectively,  and  the  referee  made,  signed  and  delivered  his  report  to 
the  attorney  of  one  of  the  defendants,  without  mentioning  therein  the  subject  of 
costs  to  either  party,  and  a  day  or  two  afterwards  the  attorney  called  upon  th» 
referee  and  requested  him  to  insert  in  the  report,  "with  costs  to  defendant 
Hughes,"  (his  client,)  whi^h  was  done  by  the  referee,  (without  reflection,) 

Held,  that  this  clause  in  reference  to  costs,  so  inserted,  be  stricken  out  of  the 
report,  and  the  same  expunged  from  the  record  of  judgment,  with  costs  of  th* 
motion. 

Monroe  Special  Term,  January,  1861. 
Before  WELLES,  Justice. 
VOL.  XXII.  16 
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THE  action  was  brought  to  foreclose  a  mortgage  given 
by  the  defendant  John  Justice  and  wife,  to  the  plaintiff, 
dated  June  1st,  1854,  upon  two  pieces  of  land  situated  in 
the  town  of  Greece,  Monroe  county,  one  being  the  north 
half  of  seventy  acres  lying  in  the  southeast  corner  of  lot 
No.  9,  in  township  No.  2,  short  range,  west  of  the  Genesee 
river,  in  Phelps  &  Gorham's  purchase  :  The  other  being 
the  southeast  corner  of  the  same  township,  containing  35 
acres — to  secure  the  money,  principal  and  interest,  men- 
tioned in  a  bond  given  by  said  John  Justice  to  the  plain- 
tiff, of  the  same  date  with  the  mortgage,  the  same  being 
$1000,  and  payable  in  five  years  from  the  date,  with  annual 
interest. 

The  defendants  Jlenry  Justice  and  William  Hughes  ans- 
wered the  complaint  separately,  and  by  different  attorneys. 
The  answer  of  the  former,  among  other  things,  stated,  the 
first  mentioned  piece  of  land  was  conveyed  to  him  by  the 
defendant  John  Justice,  by  deed  dated  March  1st,  1856, 
and  recorded  in  Monroe  county  clerk's  office  June  17, 1857, 
and  insisted  that  the  second  parcel  should  be  first  sold 
under  the  judgment  of  foreclosure  to  be  entered  in  said 
action. 

The  answer  of  defendant  Hughes  stated,  among  other 
things,  that  the  piece  of  land  secondly  mentioned  was  mort- 
gaged to  him,  the  said  Hughes,  by  the  defendant  John  Jus- 
tice and  wife,  on  the  21st  day  of  October,  1856,  to  secure 
the  sum  of  $1000,  and  interest,  which  mortgage  was  re- 
corded in  Monroe  county  clerk's  office  October  22d,  1856  ; 
that  the  same  has  been  foreclosed  by  said  Hughes,  and  the 
premises  purchased  by  him  under  the  foreclosure  sale,  and 
prays  that  the  premises  first  mentioned  be  first  sold  under 
the  judgment  of  foreclosure  to  be  entered  in  this  action. 

It  was  afterwards,  on  the  26th  December,  1859,  at  a  spe- 
cial term  held  at  Rochester,  referred  to  Charles  J.  Powers, 
to  compute  the  amount  due  on  the  plaintiff's  mortgage,  and 
to  take  such  proof  as  should  be  offered  by  the  defendants 
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Henry  Justice  and  William  Hughes,  or  either  of  them,  in 
relation  to  the  matters  set  forth  in  their  respective  answers, 
and  in  relation  to  the  priority  of  the  conveyances  of  the 
several  portions  of  the  mortgaged  premises,  and  reduce  the 
same  to  writing,  and  report  the  same,  with  the  matters 
therein  before  referred  to,  to  the  court,  with  all  convenient 
speed,  &c. 

On  the  13th  of  January,  1860,  Powers,  the  referee,  made 
a  report  that  there  was  $1,113.36  due  on  the  plaintiff's 
mortgage.  He  also  reported  that  he  had  taken  proofs  on 
the  other  questions  mentioned  in  the  order  of  reference, 
and  returned  the  same  in  a  schedule  annexed  to  his  report. 

On  the  26th  day  of  January,  1860,  at  a  special  term  in 
Rochester,  a  final  judgment  of  foreclosure  and  sale  was 
entered,  which  judgment  was  in  the  usual  form,  with  $117. 
33  costs ;  which  judgment  did  not  direct  which  parcel  of 
the  mortgaged  premises  should  be  first  sold. 

On  the  3d  day  of  March,  1860,  an  order  was  made  in 
this  action,  which,  after  the  title  of  the  cause,  is  as  fol- 
lows :  "  This  cause  having  been  brought  on  to  be  heard 
upon  the  pleadings  and  proofs  taken  therein,  it  is  hereby 
ordered,  on  motion  of  H.  E.  White,  attorney  for  the  defend- 
ant William  Hughes,  that  the  questions  arising  upon  the 
answers  of  the  defendants  William  Hughes  and  Henry  Jus- 
tice, be  referred  to  Hon.  Harvey  Humphrey,  for  hearing 
and  decision  ;  such  referee  having  the  same  authority  as 
the  court  would  have  upon  all  questions  arising  upon  said 
answers.  And  it  is  hereby  further  ordered,  that  the  deci- 
sion of  said  referee  be  added  to  and  made  a  part  of  the 
judgment  entered  in  this  action." 

On  the  16th  day  of  March,  1860,  Judge  Humphrey  made 
a  report,  concluding  as  follows  :  "  The  north  half  of  the 
seventy  acres"  (the  parcel  of  the  mortgaged  premises  con- 
veyed by  John  to  Henry  Justice)  "  must  therefore  be  first 
sold,  with  costs  to  defendant  Hughes." 

On  the  4th  day  of  December,  1860,  the  county  clerk  of 
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Monroe  county  made  an  entry  upon  the  judgment  roll  in 
this  action,  and  subscribed  the  same  officially,  in  the  words 
and  figures  following  :  "  And  on  filing  the  additional  report 
of  Hon.  Harvey  Humphrey,  referee,  and  the  stipulation 
heretofore  made  and  filed,  and  the  decree  having  been  duly 
entered,  now  on  motion  of  Henry  E.  White,  attorney  for 
William  Hughes,  it  is  further  adjudged,  ordered  and  de- 
creed, that  the  said  Hughes  recover  of  the  said  Henry  Jus- 
tice the  sum  of  forty-nine  dollars  and  eleven  cents,  and  that 
said  Hughes  have  execution  therefor,  for  his  costs  and 
charges  in  said  action.  Dated  Dec.  4,  1860.  D.  D.  S. 
Brown,  Clerk." 

There  is  a  paper  in  the  judgment  roll,  purporting  to  be 
an  order  entered  on  filing  of  the  report  of  Judge  Humphrey, 
which  order  has  no  date,  but  appears  by  an  indorsement 
on  the  back,  to  have  been  filed  March  26,  1860,  and  which 
orders  the  mortgaged  premises  to  be  sold  in  two  parcels ; 
that  the  part  conveyed  by  John  to  Henry  Justice  be  first 
sold  to  satisfy  the  amount  due  to  the  plaintiff,  with  the 
costs  of  the  action,  and  that  the  remaining  part  be  sold 
last ;  and  further  ordering  that  the  defendant  Henry  Justice 
pay  the  costs  of  the  defendant  William  Hughes,  to  be  taxed, 
and  that  in  case  said  mortgaged  premises  be  sold,  the  costs 
of  the  defendant  William  Hughes  be  paid  out  of  the  pro- 
ceeds of  the  sale  thereof. 

On  the  30th  November,  1860,  the  attorney  for  Hughes 
Lad  his  costs  taxed  or  adjusted  by  the  clerk  of  Monroe 
county,  at  $49.11,  and  the  bill  and  certificate  of  adjustment 
inserted  in  the  judgment  roll.  The  foregoing  facts  appear 
by  the  judgment  roll. 

The  affidavits  in  connection  with,  and  which  were  read 
on  this  motion,  show,  as  the  counsel  for  Henry  Justice  con- 
tends, that  the  question  of  the  costs  of  the  defendant 
Hughes,  or  his  claim  to  have  them  allowed  against  the 
defendant  Henry  Justice,  was  not  raised  or  discussed  before 
the  referee  Humphrey,  and  that  Mr.  Humphrey  made  and 
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delivered  his  report  to  the  attorney  of  Hughes,  without  the 
concluding  words  "  with  costs  to  the  defendant  Hughes," 
leaving  the  decision  solely  upon  the  question  of  which 
parcel  of  the  mortgaged  premises  should  be  first  sold,  and 
that  the  words  referred  to,  respecting  costs,  were  after- 
wards inserted  at  the  instance  and  suggestion  of  Hughes  or 
his  counsel,  without  notice  to  the  defendant  Henry  Justice 
or  his  counsel  or  attorneys.  A  motion  is  now  made  on 
behalf  of  the  defendant  Henry  Justice,  "  to  readjust  and 
disallow  the  costs  and  each  and  every  item  thereof  taxed 
by  the  clerk  of  this  court  in  favor  of  the  defendant  William 
Hughes  against  the  defendant  Henry  Justice,  or  for  such 
other  or  further  order  or  relief  in  the  premises  as  to  the 
court  may  seem  just." 

S.  G.  WILCOX,  for  defendant  Henry  Justice. 
H.  E.  WHITE,  for  defendant  Hughes. 

WELLES,  Justice.  Upon  a  careful  examination  and  con- 
sideration of  the  affidavits  read  and  submitted  on  this  mo- 
tion, I  am  constrained  to  conclude  that  the  words  "  with 
costs  to  the  defendant  Hughes,"  at  the  conclusion  of  Judge 
Humphrey's  report  of  the  date  of  March  16th,  1860,  were 
not  inserted  in  the  report  when  the  same  was  first  made 
and  delivered  to  the  counsel  of  the  defendant  Hughes,  nor 
until  one  or  more  days  afterwards,  when  those  words  were 
inserted  at  the  instance  of  the  counsel  of  Hughes,  without 
notice  to  the  attorney  or  counsel  of  the  defendant  Henry 
Justice. 

Mr.  Bishop,  one  of  the  attorneys  and  counsel  for  defend- 
ant Henry  Justice,  states,  among  other  things,  in  his  affi- 
davit sworn  to  the  6th  day  of  June,  1860,  and  read  on  this 
motion,  that  Mr.  Humphrey,  the  referee,  informed  him  that 
he  made,  signed  and  delivered  his  decision  to  Mr.  Newton, 
the  counsel  for  Hughes,  without  taking  the  question  of 
costs  into  consideration,  and  that  one  or  two  or  three  days 
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afterwards,  Mr.  Newton  came  back  and  requested  him  to 
insert  costs,  and  without  reflecting  whether  it  was  a  case 
iu  which  he  had  power  to  pass  upon  that  question,  he  in- 
serted that  part  of  his  decision,  and  re-delivered  the  same 
to  Mr.  Newton.  Mr.  Wilcox,  the  partner  of  Mr.  BISHOP, 
and  also  one  of  the  attorneys  for  Henry  Justice,  states, 
among  other  things,  in  his  affidavit  read  on  this  motion, 
that  on  the  9th  day  of  June,  1860,  and  soon  after  he  had 
knowledge  of  the  report  of  Mr.  Humphrey,  as  finally  made 
and  filed,  and  as  it  now  appears  in  the  judgment  roll,  he 
called  upon  Mr.  Humphrey,  and  told  him  that  the  attor- 
neys for  defendant  Henry  Justice  were  going  to  make  a  mo- 
tion in  the  cause,  having  reference  to  the  said  costs,  and 
that  he  had  called  for  the  purpose  of  getting  the  affidavit 
of  Mr.  Humphrey,  to  be  used  on  said  motion,  of  the  facts 
in  relation  to  the  making  and  the  delivery  of  his  report  to 
Mr.  Newton,  and  as  to  the  alteration  of  the  report  after 
the  same  had  been  made  and  delivered  ;  that  Mr.  Hum- 
phrey in  reply  said,  in  substance,  that  he  would  rather  not 
make  an  affidavit  in  the  case  ;  that  he  had  told  Mr.  Bishop 
the  facts  in  the  case,  and  that  his  affidavit  of  such  state- 
ment would  be  just  as  good  for  the  purposes  of  the  motion 
as  his,  said  Humphrey's  affidavit ;  that  the  other  parties 
would  not  and  could  not  contradict  the  facts  as  he  had 
stated  them  to  Mr.  Bishop  ;  that  if  they  did,  he  would  then 
make  an  affidavit  of  the  facts. 

These,  with  other  affidavits,  were  served  in  due  time 
upon  the  attorney  for  the  defendant  Hughes,  and  notice 
given  that  they  would  be  read  upon  this  motion.  The  affi- 
davit of  Mr.  Bishop  contains  the  direct  charge,  upon  infor- 
mation of  the  referee,  of  the  improper  practice  with  him, 
and  that  of  Mr.  Wilcox  shows  that  the  referee  declined 
making  the  affidavit  unless  the  facts  should  be  denied.  The 
moving  party  has  therefore  done  all  that  in  the  nature  of 
the  case  he  could  do,  to  obtain  direct  positive  evidence  of 
the  facts  in  question,  and  enough,  as  I  think,  to  call  upon 


NEW  YORK  PRACTICE  REPORTS.  247 

Shearman  agt.  Justice. 

the  other  party  to  deny  them  positively  and  in  detail.  This 
has  not  been  done. 

I  find  among  the  papers  submitted  on  the  part  of  the 
defendant  Hughes,  a  paper  in  the  form  of  an  affidavit  by 
Mr.  Newton.  This  paper  does  not  appear  to  have  been 
sworn  to  by  Mr.  Newton,  and  I  ought  probably  for  that 
reason  to  disregard  it.  But  if  it  were  sworn  to,  it  would 
not,  in  my  judgment,  change  the  result.  It  would  then 
only  show  that  with  these  charges  patent  upon  the  moving 
papers,  an  attempt  had  been  made  to  explain  them,  but 
that  such  attempt  had  signally  failed.  The  material  fact 
charged  is,  that  the  report  of  the  referee  was  made,  signed 
and  delivered,  without  the  last  words  referred  to  touching 
the  costs,  and  that  afterwards,  and  upon  a  subsequent  day, 
the  referee,  at  the  instance  of  Hughes'  counsel,  made  the 
alteration  or  addition  of  the  words  in  question.  Mr.  New- 
ton does  not  deny  this  charge  in  his  unsworn  affidavit.  All 
that  he  says  on  the  subject  may  be  true,  and  the  charge 
remains  intact.  If  the  added  words  were  in  the  report 
before  the  referee  delivered  it  to  Mr.  Newton,  it  would 
have  been  quite  easy  for  him  to  have  so  stated ;  but 
although  the  referee  told  Mr.  Bishop  that  one  or  more  days 
intervened  between  the  delivery  of  the  report  as  first  made 
out,  and  the  addition  by  the  referee  of  the  words  in  ques- 
tion, that  most  material  circumstance  is  not  denied. 

An  inspection  of  the  original  report  which  forms  a  part 
of  the  judgment  roll,  shows  that  in  all  probability  the 
words  in  question  were  added  after  the  report  was  signed. 
If  the  fact  as  charged  be  true,  that  the  report  was  made 
and  signed  by  the  referee,  and  delivered  to  Hughes'  counsel 
without  the  words  referred  to,  on  the  subject  of  costs,  and 
that  those  words  were  afterwards  procured  by  the  counsel 
for  Hughes  to  be  added  by  the  referee,  the  added  words 
was  an  irregular  proceeding,  and  cannot  be  sustained  by 
this  court.  (Ayrault  agt.  Sackett,  17  How.  Pr.  R.,  507.) 
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When  the  referee  first  delivered  his  report  duly  signed,  his 
power  over  the  subject  matter  was  exhausted. 

I  forbear  expressing  any  opinion  upon  any  of  the  other 
points  raised  upon  the  argument  of  the  motion,  as  the  views 
above  expressed  are  sufficient  for  its  final  disposition. 

An  order  must  be  entered,  that  the  entry  upon  the  judg- 
ment roll,  made  by  the  clerk  on  the  4th  day  of  December, 
I860,  adjudging  costs  to  the  defendant  Hughes  against  the 
defendant  Henry  Justice,  and  awarding  execution  therefor, 
and  so  much  of  the  order  found  in  the  judgment  roll  which 
appears  to  have  been  filed  March  26,  1860,  as  orders  the 
defendant  Henry  Justice  to  pay  costs  to  the  defendant 
Hughes,  and  that  in  case  the  mortgaged  premises  be  sold, 
the  costs  of  the  defendant  Hughes  be  paid  out  of  the  pro- 
ceeds of  sale,  be  set  aside  and  expunged  from  the  judgment 
roll.  The  added  words  in  question,  viz  :  "  with  costs  to 
defendant  Hughes,"  must  also  be  stricken  from  the  report ; 
the  bill  of  costs  of  the  defendant  Hughes,  with  the  clerk's 
certificate  of  adjustment,  must  be  detached  from  the  judg- 
ment roll,  and  the  defendant  Hughes  must  pay  the  attor- 
neys of  the  defendant  Henry  Justice  $10  costs  of  this  motion. 
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FORMLY. 

A  city  railroad  company  or  their  employees  have  no  right  to  regulate  or  prohibit 
travel  on  a  public  street  where  their  track  is  laid.  A  person  has  a  right  to  travel 
with  his  horse  and  wagon  upon  every  part  of  it  without  interference  from  any  one. 

Where  the  defendants,  being  in  the  employ  of  the  Second  avenue  railroad  company, 
forcibly  ran  the  plaintiff 's  horse  and  wagon  from  the  railroad  track,  breaking  hit 
wagon  and  seriously  injuring  his  horse,  held,  that  the  act  was  clearly  unlawful, 
and  gave  the  plaintiff  a  right  of  action  for  his  damages. 

General  Term,  October,  1861. 
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APPEAL  from  a  judgment  of  a  district  court. 

By  the  court,  HILTON,  J.  Second  avenue  is  a  public 
street  of  the  city,  a  highway  for  all  travelers,  and  common 
to  all  the  people.  (  Woolrych  on  Ways,  3  ;  Austin's  case,  1 
Vent.,  189  ;  Davis  agt.  The  Mayor,  #c.  of  JVeio  York,  4 
Kern.,  506.)  The  plaintiff  therefore  had  an  undoubted 
right  to  travel  with  his  horse  and  wagon  upon  every  part 
of  it,  without  interference  from  any  one.  He  was  in  no 
degree  deprived  of  this  right  because  the  association  known 
as  the  Second  avenue  railroad  company  had  laid  their 
track  on  a  portion  of  the  highway  ;  and  the  defendants,  by 
being  in  the  employ  of  the  company,  were  invested  with 
no  power  or  authority  to  regulate  or  prohibit  travel  upon 
the  street. 

The  fact  that  the  part  of  the  avenue  which  the  plaintiff 
proposed  to  drive  over,  could  be  driven  upon  and  used  by 
the  horses  and  cars  of  the  railroad  company,  was  evidence 
that  the  plaintiff  might  rightfully  go  there  also,  without 
the  consent  or  interference  of  the  defendants,  or  the  rail- 
road company  which  they  claim  to  represent ;  and,  under 
the  circumstances  disclosed  at  the  trial,  their  forcibly  run- 
ning the  plaintiff's  horse  and  wagon  from  the  railroad  track 
was  clearly  unlawful,  and  gave  the  plaintiff  a  right  of 
action  for  the  damages  he  sustained. 

The  evidence  showed  that  in  effecting  the  removal  of  the 
plaintiff,  his  wagon  was  broken  and  his  horse  so  seriously 
injured  that  her  value  was  reduced  several  hundreds  of 
dollars ;  but  notwithstanding  this,  the  justice  gave  judg- 
ment for  the  defendants,  with  costs,  under  the  opinion,  evi- 
dently, that  the  plaintiff  had  shown  no  cause  of  action. 

This  was  an  error,  and  the  judgment  should  be  reversed. 
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SUPREME  COURT. 

THE  ROCK  RIVER  BANK  agt.  FRANCIS  A.  HOFFMAN  and 
others. 

It  seem*,  that  the  state  courts  have  no  jurisdiction  of  an  action  against  a  firm  to 
recover  a  firm  debt,  where  one  of  the  members  of  the  firm  is  a  foreign  consul. 

Where  an  action  was  commenced  against  the  firm  of  H.,  G.  <fc  Co.,  and  H.  was  a 
foreign  consul  duly  recognized  by  the  United  States  government,  and  acting  as 
such  at  the  time  of  the  commencement  of  the  action,  and  a  motion  having  been 
made  to  dismiss  the  action  on  the  ground  that  the  court  had  no  jurisdiction,  dur- 
ing the  pendency  of  which  motion  the  exequatur  or  recognition  of  the  consul  was 
withdrawn  by  the  U.  S.  government, 

Held,  that  the  court  takes  jurisdiction  from  the  time  of  the  revocation  without  pre- 
judice to  the  previous  proceedings,  and  that  the  motion  must  be  denied. 

New  York  Special  Term,  December,  1861. 

THIS  action  was  commenced  against  the  firm  of  Hoffman, 
Gelpcke  &  Co.,  bankers,  doing  business  in  Chicago,  Illinois, 
to  recover  a  firm  debt.  Moneys  belonging  to  the  firm  were 
attached  in  New  York,  and  service  made  by  publication, 
after  which  the  defendants  appeared  generally  in  the 
action,  and  made  a  motion  to  dismiss  the  complaint  and 
vacate  the  attachment  on  the  ground  that  one  of  the  mem- 
bers of  the  firm,  Hoffman,  was  a  consul  for  the  Grand 
Duchy  of  Saxe  Coburg  Gotha,  duly  recognized  by  the  gov- 
ernment of  the  United  States. 

The  motion  coming  on  for  a  hearing,  it  was  proved  by 
the  affidavit  of  one  of  the  defendants,  that  Hoffman  was,  at 
the  time  of  the  commencement  of  the  action  and  the  exe- 
cution of  the  attachment,  a  consul,  duly  recognized  as  rep- 
resented. 

In  opposition,  the  following  correspondence  was  read  on 
behalf  of  the  plaintiff,  which,  it  was  admitted,  had  taken 
place  since  the  motion  had  been  noticed. 


NEW  YORK  PRACTICE  REPORTS.  251 

Rock  River  Bank  agt.  Hoffman. 

NEW  YORK,  Aug.  10,  1861. 

To  the  Honorable  the  Secretary  of  State  of  the  United  States : 

In  behalf  of  an  incorporated  bank,  for  which  we  are  the 
attorneys  in  the  proceedings  mentioned  hereinafter,  we  res- 
pectfully beg  leave  to  call  your  attention  to  the  following 
facts,  and  to  ask  your  interposition  to  the  end  that  we,  as 
well  as  other  citizens  of  the  United  States,  may  not  be 
defrauded  of  our  rights.  Our  client,  an  ordinary  banking 
corporation,  for  the  convenience  of  their  business,  have 
kept  an  account  in  Chicago  with  the  firm  of  Hoffman  & 
Gelpcke,  who  are  bankers  in  that  city.  On  or  about  March 
1st  last,  the  bank  had  on  actual  deposit  with  Hoffman  & 
Gelpcke,  a  little  more  than  the  sum  of  $7,500,  which  they, 
on  demand,  refused  to  pay.  It  was  then  understood  that 
Hoffman  &  Gelpcke  were  somewhat  embarrassed  in  their 
affairs,  and  therefore  the  bank,  learning  that  the  firm  had 
funds  in  the  city  of  New  York,  instituted  an  action  in  the 
New  York  supreme  court,  to  recover  the  money  due  it,  and 
attached  moneys  in  other  banks  here,  to  an  amount  suffi- 
cient to  pay  a  portion  of  their  demand.  There  were  prior 
attachments  issued  out  of  the  same  court  against  the  same 
defendants,  and  moneys  attached  in  the  same  manner.  The 
firm  of  Hoffman  &  Gelpcke  is  composed  of  Francis  A.  Hoff- 
man, Otto  Gelpcke  and  Alexander  Seller.  These  defend- 
ants, admitting  that  they  had  no  defence  on  the  merits  to 
the  action,  now  move  to  vacate  the  attachment  and  dismiss 
the  proceedings,  on  the  ground  that  the  state  court  has  no 
jurisdiction  of  actions  against  them,  for  the  reason  that  one 
of  the  firm,  Hoffman,  is  consul  for  the  Grand  Duchy  of 
Saxe  Coburg  Gotha.  This  motion  came  on  for  hearing 
before  the  court,  on  the  13th  instant,  but  for  the  purpose 
of  gaining  time  to  communicate  with  your  department,  a 
technical  objection  was  raised  which  had  the  effect  to  post- 
pone the  hearing  to  the  20th  inst. 

In  view  of  these  facts,  and  in  behalf  of  our  client,  we 
wish,  therefore,  to  ask  your  interposition  in  our  favor,  and 


252  NEW  YORK  PRACTICE  REPORTS. 

Rock  River  Bank  agt.  Hoffman. 

for  the  following  reasons.  The  court  of  appeals  in  this 
state,  our  highest  judicial  tribunal,  in  the  case  of  Valarino 
agt.  Thompson  #  Mason.  (3  Selden's  JV*.  F.  Reports,)  with 
which  your  honor  is  undoubtedly  familiar,  have  said  that 
where  a  firm  is  sued,  a  member  of  which  is  a  foreign  consul, 
the  state  courts  have  no  jurisdiction,  and  the  action  can 
not  be  sustained.  This  theory,  without  going  into  the  rea- 
sons of  it,  is  attempted  to  be  sustained  upon  the  grounds, 
that  it  is  the  privilege  of  the  government  to  have  all  the 
persons  whose  relations  are  official  with  the  government, 
tried  in  its  own  courts,  and  that,  by  virtue  of  the  relation, 
all  persons  connected  with  the  consul  are  of  necessity 
brought  into  the  United  States  courts,  and  the  state  courts 
ousted  thereby  of  jurisdiction  as  well  as  against  all  the  par- 
ties connected  with  the  consul  as  the  consul  himself.  This 
theory  seems  to  us  to  be  untenable,  but  without  stating  our 
reasons,  we  wish  to  call  your  attention  to  the  further  pro- 
ceedings in  the  same  case  of  Valarino  agt.  Thompson  Sf 
Mason. 

That  was  an  action  commenced  against  the  firm  of  Mason 
&  Thompson,  Thompson  being  a  foreign  consul,  to  collect 
a  firm  debt.  After  the  decision  of  the  court  of  appeals, 
before  alluded  to,  an  action  was  commenced  in  the  U.  S. 
district  court  against  Thompson  alone,  on  the  same  cause 
of  action ;  the  defendant  Thompson  interposed  a  plea  to 
that  suit,  that  there  was  a  non-joinder  of  parties,  the  con- 
tract being  a  joint  one,  and  Mason,  Thompson's  partner, 
not  being  joined  as  a  defendant.  That  plea  was  demurred 
to  on  the  part  of  the  plaintiff,  and  held  bad,  the  U.  S.  dis- 
trict court  holding  that  they  had  no  jurisdiction  over  the 
firm,  or  over  Mason  either  individually  or  joined  with 
Thompson.  Thus  your  honor  will  perceive  that  the  U.  S. 
courts  and  our  state  courts  directly  conflict  in  their  opin- 
ion, and  tfcat  the  effect  would  be,  in  our  case,  to  prevent 
the  collection  of  our  debt  in  any  court,  and  defraud  the 
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plaintiff  out  of  his  honest  due,  and  entirely  shield  the  firm 
of  Hoffman  &  Gelpcke  from  any  liability  whatever. 

The  same  decision  has  been  rendered  in  the  U.  S.  dis- 
trict court  here,  in  many  other  cases. 

We  respectfully  represent,  therefore,  that  Hoffman  is 
guilty  of  a  very  great  perversion  of  his  privileges  as  con- 
sul, and  one  which  this  government,  exercising  due  care 
over  the  rights  of  our  citizens,  ought  not  to  permit.  And 
we  would  submit,  that  the  only  way  to  prevent  these  abuses 
and  to  prevent  others,  is  to  revoke  the  exequatur  of  this 
consul.  This  would  secure  the  rights  of  these  citizens  as 
well  as  those  of  others,  and  prevent  a  great  wrong.  We 
do  not  expect  that  such  a  course  will  be  taken  without  some 
notice  to  the  consul,  or  without  due  proof  of  the  facts  we 
here  state ;  but  if  the  government  consider  that  some 
action  should  be  taken,  then  we  think  time  may  be  ob- 
tained to  present  these  matters  in  a  more  authentic  form 
without  impairing  the  interests  of  our  clients. 

We  respectfully  therefore  ask,  that  we  may  receive  from 
you  some  intimation  of  what  course  the  government  will 
pursue,  in  order  that  the  matter  may  be  presented  to  the 
court  on  the  20th. 

Yours,  respectfully, 
ANDREWS,  COLBY  &  THOMPSON, 

per  Geo.  R.  Thompson. 

DEPARTMENT  OF  STATE, 
WASHINGTON,  August  15,  1861. 
GENTLEMEN — Your  letter  of  the  14th  instant  has  been 
received,  and  in  view  of  the  unwarrantable  use  made  by 
Mr.  Hoffman  of  his  official  position  as  consul  of  the  Grand 
Duchy  of  Saxe  Coburg  Gotha,  for  Illinois,  information  con- 
cerning which   had  reached    the    department  from   other 
quarters  before  the  receipt  of  your  communication,  I  have 
deemed  it  proper  to  revoke  his   exequatur  until  he  shall 
have  furnished  to  the  department  satisfactory  explanations 
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upon  the  subject.     A  copy  of  the  letter  which  has  been 
addressed  to  him  to-day,  is  hereunto  enclosed. 
I  am,  gentlemen, 

Your  obedient  servant, 

F.  W.  SEWARD, 
Assistant  Secretary  of  State. 

To  Messrs.  ANDREWS,  COLBY  &  THOMPSON,  47  Wall  street,  NewYork. 

DEPARTMENT  OF  STATE, 
WASHINGTON,  August  15,  1861. 
SIR — Reliable  information  having  been  received  at  this 
department,  that  you  have  made  use  of  your  official   posi- 
tion to  defeat  the  ends  of  justice,  in  a  suit  brought  to  reco- 
ver a  debt  due  by  the  mercantile  firm  of  which  you  are  a 
partner,  you  will  consider  your  exequatur  as  consul  of  Saxe 
Coburg  Gotha,  for  the  state  of  Illinois,  revoked  until  sat- 
isfactory explanations   upon  the  subject  shall  have  been 

received. 

I  am,  sir,  your  obedient  servant, 

F.  W.  SEWARD, 

Assistant  Seretary. 

To  FRANCIS  A.  HOFFMAN,  Esquire,  Consul  of  Saxe  Coburg  Gotha,  Chicago,  Illinoii. 

G.  DEAN  and  BERNARD  ROELKER,  for  the  motion,  argued: 

I.  A  state  court  has  no  jurisdiction  of  an  action  against 
a  firm  for  a  firm  debt,  of  which  firm  a  foreign  consul  is  a 
a  member.  (Valarino  agt.  Thompson,  3  Seld.,  576;  Judi- 
ciary act  0/1789,  2  Bioren  fy  Duane's  Laws,  56  ;  Act  of  Con- 
gress of  1789,  ch.  20,  sec.  9  ;  U.  S.  Const.,  art.  3,  sec.  2.) 

CHAS.  W.  PRENTISS  and  GEO.  R.  THOMPSON,  in  opposition, 
argued  : 

I.  The  special  privilege  having  ceased  to  exist  by  the 
revocation  of  the  exequatur,  although  it  ceased  pending  the 
motion,  the  court  has  complete  jurisdiction  over  Hoffman. 
Privilege,  in  general,  is  disliked  by  the  law,  and  where  it 
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is  an  ephemeral,  anomalous  status  or  condition  of  one  of 
three  defendants,  over  two  of  whom  the  court  has  an 
acknowledged  jurisdiction,  if  disconnected  with  the  third, 
and  also  over  the  third,  the  court  has  a  perfect  jurisdiction, 
independent  of  the  interposition  of  the  privilege.  The 
court  will  gladly  lay  hold  of  the  first  opportunity,  when  it 
can  rightfully  push  aside  this  exclusive  monopolizing  privi- 
lege, which  is  thrust  in  evidently  not  to  advance,  but  to 
thwart  the  ends  of  justice.  That  it  is  a  wanton  act,  de- 
signed to  turn  round  the  plaintiff  to  another  suit,  and 
defeat  $8,000  of  security,  by  attachment  of  that  amount  of 
money  in  bank  in  New  York,  which  the  plaintiffs  now  fortu- 
nately have,  is  obvious.  And  what  "  better  writ"  does  the 
defendant  give  ?  The  plaintiffs  may  bring  a  suit  against  this 
insolvent  partnership  in  Illinois,  in  the  U.  S.  district  court, 
by  process  in  the  ordinary  way,  without  obtaining  a  cent  of 
security,  and  obtain,  doubtless,  by  default,  a  fruitless  judg- 
ment. For  there  is  no  pretence  of  defence.  The  defend- 
ants have  already  answered  in  one  of  these  cases,  and  all 
that  that  answer  contains,  is  a  repetition  of  the  matter  of 
the  motion — the  privilege — as  consul  of  Saxe  Coburg 
Gotha — although  we  have  a  threat  from  the  counsel  of  the 
defendants,  that  Hoffman's  privilege  as  consul  of  several 
other  governments  or  towns  will  be  interposed  by  motion 
or  answer,  if  the  court  think  the  exequatur  being  revoked 
is  sufficient  for  our  purpose,  so  far  as  Saxe  Coburg  Gotha 
is  concerned.  The  court  will  presume  that  the  U.  S.  gov- 
ernment have  done  right  in  revoking  the  exequatur  of  Hoff- 
man. This  courtesy  is  due  from  the  judiciary  of  a  state  to 
the  executive  of  the  United  States,  and  particularly  where 
the  act  is  to  prevent  a  defeat  of  the  jurisdiction  of  the 
state  judiciary. 

Every  presumption  is  in  favor  of  the  jurisdiction,  as  the 
court  has  the  combined  jurisdiction,  with  the  exception  of 
the  portion  given  to  the  United  States  courts,  of  all  the 
courts  of  Westminster  Hall. 
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The  property  attached  is  in  New  York.  The  territorial 
jurisdiction  of  this  state  and  of  its  courts  is  over  it.  There 
is  a  general  jurisdiction  of  the  person  of  Hoffman  the  mo- 
ment he  appeared.  Now,  admitting  he  was  a  full,  acknow- 
ledged consul,  with  the  exequatur  in  his  hands  when  the 
attachment  was  levied  and  the  appearance  made  by  him, 
the  exequatur  being  revoked  since,  and  that  fact  appearing 
on  the  hearing  of  the  motion,  cause  is  thereby  shown  why 
the  attachment  should  not  be  dissolved  and  the  suit  dis- 
missed ;  for  this  is  the  privilege  of  the  U.  S.  government. 
So  Valarino  agt.  Thompson  decides,  and  they  can  waive  it, 
and  they  only,  according  to  that  case  ;  but  if  it  be  the  privi- 
lege of  Hoffman,  he  does  not  waive  it,  it  is  true  ;  but  it  is 
taken  from  him,  for  it  is  of  no  consequence  that  Hoffman 
has  an  appointment  from  a  foreign  government,  unless  that 
appointment  is  recognized  by  ours.  The  only  evidence, 
indeed,  of  his  appointment,  is  the  exequatur.  The  moment 
the  exequatur  is  taken  away,  Hoffman  is  stripped  of  his 
peculiar  defence.  He  stands  like  any  other  man,  and,  hav- 
ing appeared,  the  court  instantly  obtains  jurisdiction  over 
him — having  a  general  jurisdiction  before,  and  the  peculiar 
exemption  not  being  shown. 

"  If  the  defendant  plead  an  outlawry  in  the  plaintiff  in 
disability  of  his  person,  and  the  plaintiff  after  that  plea 
pleaded  purchase  of  a  charter  of  pardon ;  because  the  char- 
ter hath  restored  him  to  the  law,  the  defendant  shall  ans- 
wer. So  note,  the  disability  abateth  not  the  writ,  but  disa- 
bleth  the  plaintiff"  until  he  obtain  eth  a  charter  of  pardon,  and 
so  it  appeareth  here  by  Littleton."  (Coke  on  Lift.,  3d  vol. 
128  6.) 

No  matter  that  it  formerly  and  recently  existed ;  the 
question  is,  can  he  show  it  now  ?  He  has  never  shown  it 
before  to  this  court.  This  is  the  first  time  the  question 
ever  came  up  for  hearing  or  proof.  (Le  Bret  agt.  Papillon, 
4  East,  502  ;  Hall  agt.  Young,  see  3d  Pickering's  R.,  80 ; 
Hutch'inson  agt.  Beach,  see  11,  Mass.,  119.) 
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It  will  not  do  to  say  that  the  court  had  no  jurisdiction 
when  the  motion  papers  were  served.  That  is  not  true, 
for  there  was  no  objection  to  the  jurisdiction  apparent  on 
the  record ;  and  where  it  is  dehors  the  record,  it  is  matter 
of  proof ;  it  might  not  be  proved  ;  or  it  might  not  be  urged 
or  suggested  ;  or  it  might  be  expressly  waived.  (  Waiver 
of  Privilege,  4  McCord,  S.  C.,  79.) 

In  any  of  these  cases  the  judgment  would  be  good, 
although  in  fact  the  defendant  was  consul ;  so  that  really 
it  is  an  unsound  proposition  to  say  that  the  court  had  no 
jurisdiction  when  the  appearance  was  made.  In  order  to 
make  out  that  the  court  had  no  jurisdiction,  then  it  must 
appear  that  a  good  objection  existed  on  the  face  of  the 
record,  or  had  been  determined  to  be  a  good  one  by  the 
court,  on  the  law  and  fact. 

A  plea  of  coverture  must  allege  the  continuance  of  the 
coverture,  otherwise  it  is  frivolous,  as  it  might  give  a  "  bet- 
ter writ."  (Mitchum  agt.  Droze,  11  Rich.  S.  C.  R.,  198.) 

Suppose  coverture  or  infancy  of  the  plaintiff  at  the  time 
of  the  suit  brought ;  if  before  the  issue  on  a  plea  bringing 
this  to  the  notice  of  the  court,  it  ceases  to  exist,  and  this 
fact  also  is  properly  brought  to  the  attention  of  the  court, 
will  there  be  any  ground  for  a  declinatory  exception  ? 
(Kearney  agt.  Green,  13  Illinois  R.,  432  ;  Smith  agt.  Kerno- 
chan,  7  How.  U.  S.,  198.) 

Take  the  alien  enemy  case  in  McCord's  Reports.  Here, 
after  suit  brought,  two  events  supervened  ;  1st,  war ;  2d, 
peace.  There  was  a  plea,  puis  darien  continuance,  of  the 
war,  to  which  there  was  a  replication.  The  suit  continu- 
ing on,  peace  occurred,  and  the  court  gave  leave  to  the 
plaintiff  to  withdraw  the  former  replication,  and  reply  the 
peace. 

So,  if  an  attorney  has  a  privilege  of  being  sued  in  a 

particular   court,  if  he  ceases  to   be  attorney  after  suit 

brought,  is  the  objection  still    available  ?     The  truth  ia, 

and  so  the  cases  will  establish,  if  the  objection  is  something 

Vor,.  XXII.  17 
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exceptional,  and  not  permanent,  like  a  temporary  exemp- 
tion from  arrest,  a  mere  special  and  personal  privilege,  the 
moment  it  ceases  to  exist  the  objection  ceases. 

II.  Which  court  has  jurisdiction  over  this  case  ?  The 
state  or  United  States  court  ? 

In  order  to  make  it  out  that  the  U.  S.  court  has  jurisdic- 
tion, it  must  appear  to  be  "  a  case  affecting  a  consul." 
Where  is  the  proof  of  this  ?  If  our  proof  goes  for  nothing, 
and  the  case  stands  on  the  defendant's  affidavits,  he  has  not 
shown  that  he  is  a  consul.  He  produces  his  partners'  affida- 
vit ;  what  is  this  but  hearsay  ?  Even  his  own  affidavit  would 
be  subject  to  the  objection  of  not  being  the  best  evidence. 
The  best  evidence  would  be  the  commission  from  his  gov- 
ernment, and  the  exequatur  of  ours.  He  has  moved  upon 
neither,  and  is  entitled  to  offer  neither  in  evidence  ;  and  if 
he  seeks  to  defeat  the  jurisdiction  of  a  court  of  general 
jurisdiction,  by  the  way  a  court  of  much  higher  and  more 
general  jurisdiction  than  the  United  States  district  court, 
by  a  sharp  technical  objection,  he  must,  on  every  whole- 
some principle,  be  held  to  make  it  out  strictly. 

But  if  he  is  consul,  where  is  the  proof  that  this  is  a  case 
affecting  him  ?  The  attorney  swears  that  the  property  of 
the  defendants  is  attached.  There  are  three  defendants. 
Now  this  is  just  as  consistent  with  the  fact  that  Hoffman's 
property  is  not,  nor  any  interest  of  his  in  the  joint  property 
is  attached,  as  that  it  is ;  it  would  be  the  defendants',  if 
the  other.  2d.  The  defendants'  attorney's  statement  is 
either  mere  hearsay  from  what  his  clients  have  said  ;  or 
most  likely  founded  on  the  warrant  of  attachment,  which 
is  like  all  other  warrants  of  attachment,  general.  Again, 
non  constat  that  any  property  whatever  is  attached  ;  there 
is  not  a  particle  of  proof  of  it  ;  no  return  of  sheriff,  nor  any 
other  proof. 

All  the  affidavit  of  defendant  states  is,  that  "  a  warrant 
has  issued  of  attachment  against  the  property  of  the  de- 
fendants, and  that  property  has  been  attached  in  this  city, 
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under  said  warrant,  to  wit :    in  the  American  Exchange 
Bank  and  the  Chatham  Bank  of  this  city." 

Now,  it  does  not  appear  that  any  warrant  of  attachment 
was  issued  in  this  action  at  all.  Will  the  court  supply  this 
defect  in  the  affidavit,  in  order  to  oust  its  own  jurisdiction, 
and  defeat  the  just  rights  of  its  own  citizens  in  favor  of 
persons  out  of  the  jurisdiction  ? 

III.  Now  does  this  case  affect  Hoffman,  if  no  property 
has  been  attached,  or  interest  in  property  of  his  ?  Let  him 
wait  until  some  is   attached,  or  threatened  at  least.     No 
personal  judgment  is  claimed  against  Hoffman  ;  that  is,  if 
he  is  really  found  by  the  court  to  be  consul.     And  is  this 
affecting  a  consul,  if  he  appears  merely  to  disappear  ? 

There  is  not  to  be  found  anywhere  a  case  decided,  where 
a  consul  was  joined  in  a  suit  with  another  joint  contractor. 
The  case  of  Valarino  agt.  Thompson,  (3  Seld.,)  is  a  case  of 
joint  contract,  to  be  sure,  but  only  Thompson,  the  consul, 
was  served.  It  has  never  yet  been  decided  by  any  court, 
that  there  is  jurisdiction  in  the  United  States  courts  over 
any  but  the  consul.  The  expressions  to  the  contrary  in 
Valarino  agt.  Thompson,  are  purely  obiter;  not  called  for 
by  the  case,  and  only  the  sentiments  of  the  particular  judge 
delivering  the  opinion,  it  is  fair  to  presume,  and  so  no 
authority.  The  rule  in  all  the  books  is,  if  a  privileged 
party  joins  with  an  unprivileged  party  in  a  contract,  and 
so  is  joined  in  a  suit,  the  privilege  does  not  exist.  It  is  so, 
where  an  attorney,  freeholder,  or  person  entitled  to  be  sued 
in  the  county  of  his  residence,  joins  with  one  not  entitled 
to  the  privilege.  The  attorney  need  not  then  be  sued  in 
his  own  court ;  the  freeholder  is  liable  to  arrest,  and  the 
resident  of  a  given  county  is  liable  to  be  sued  in  another 
county.  (Fife  agt.  Keating,  2  Brown,  Penn.,  135.) 

(a.)  A  plea  in  abatement  by  two,  of  matter  personal  to 
one,  is  bad.  (Shannon  agt.  Comstock,  21  Wend.,  457.) 

IV.  May  it  not  be  said  with  truth,  that  the  constitution, 
which  was  made  by  wise  men,  deeply  imbued  for  the  most 
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part  in  the  knowledge  of  the  common  law  rules,  and  with 
a  direct  view  to  them,  did  not  intend  to  give  this  privilege 
of  being  sued  in  the  U.  S  courts  in  case  of  joint  contract 
where  one  was  consul  only.  (  White  agt  Smith,  4  Hill,  166.) 

(a.)  After  receiving  plea  in  abatement,  of  pendency  of 
former  action  before  replying,  plaintiff  pays  the  costs  of 
former  suit,  this  payment  relates  back  to  an  order  of  dis- 
continuance entered  before  second  suit  brought,  and  is  a 
good  answer  to  the  plea. 

V.  It  is  certainly  true  as  a  universal  proposition,  unless 
this  is  an  exception,  that  privilege  never  extends  to  an 
unprivileged  person  ;  and  there  is  good  reason  to  say,  that 
when  a  consul  descends,  if  it  is  a  descent,  to  the  level  of  a 
common  person,  and  joins  habitually  and  chronically  with 
other  partners  in  an  extensive  mercantile  or  other  busi- 
ness, he  loses  his  exclusive  exemption — his  sacred  charac- 
ter— that  is,  his  resemblance  to  an  ambassador,  which  in 
any  view  is  very  slight — as  even  the  state  governments,  as 
has  been  held  by  the  U.  S.  supreme  court,  lose  their  pre- 
rogative rights  if  they  become  stockholders  in  a  bank. 

This  is  certainly  a  strong  instance  of  merger,  of  the  con- 
structive power  of  a  court,  to  take  away  the  distinctive 
character  of  a  sovereign  state — the  governmental  function — 
and  sink  it  into  an  undistinguishable  mass,  and  put  it  on 
a  level  with  the  humblest  citizen  of  the  land.  And  this 
was  done  for  what  purpose  ?  Simply  to  sustain  the  juris- 
diction of  the  court,  and  that,  too,  a  court  of  "  limited 
jurisdiction." 

(a.)  See  Bank  of  United  States  agt.  Planters'  Bank  of 
Georgia,  (9  Wheaton,  904.)  "  It  was  considered  a  sound 
principle  that  when  a  government  becomes  a  partner  in 
any  trading  company,  it  divests  itself,  so  far  as  concerns 
the  transactions  of  that  company,  of  its  sovereign  character, 
and  takes  that  of  a  private  citizen.  Instead  of  communi- 
cating to  the  company  its  privileges  and  its  prerogatives, 
it  descends  to  a  level  with  those  with  whom  it  associates 
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itself,  and  takes  the  character  which  belongs  to  its  associ- 
ates, and  to  the  business  which  is  to  be  transacted." 

VI.  Although  the  language  of  the  constitution  is  strong, 
giving  jurisdiction  in  all  cases  affecting  consuls,  and  the 
act  of  congress  is,  all  suits  against  consuls,  yet  the  absence 
of  any  case  in  which  the  U.  S.  courts,  since  the  foundation 
of  the  government,  have  actually  taken  jurisdiction  of  any 
co-contractor  in  conjunction  with  a  consul,  speaks  loudly 
against  the  right  to  take  such  jurisdiction.  And  the  legis- 
lation of  congress,  in  the  llth  section  of  the  judiciary  act, 
and  in  the  act  of  1839,  limiting  the  jurisdiction  of  the  court 
to  the  case  of  inhabitancy  in  the  district  where  the  suit  is 
brought,  or  finding  the  party  and  serving  him  there,  unless 
the  party  voluntarily  appears,  and  adopting  the  feature  of 
our  joint-debtor  act  by  allowing  the  suit  to  go  on  by  ser- 
vice of  one  joint  contractor,  shows  that  the  federal  courts 
have  been  obliged  to  obtain  the  aid  of  statutes  which  exist 
probably  in  every  state  of  the  Union,  and  have  existed 
here  ever  since  1789,  which  to  some  purposes  make  joint 
contracts  joint  and  several,  but  without  in  any  manner 
being  obnoxious  to  the  charge  of  going  counter  to  the  pro- 
vision in  the  U.  S.  constitution  inhibiting  the  passage  of 
any  law  by  a  state  impairing  the  obligation  of  contracts. 
(Conklin's  Treatise  on  Jurisdiction  of  U.  S.  Courts,  3d  ed.t 
pp.  152,  153,  154.) 

But  instances  exist,  late  and  early,  where  the  U.  S.  dis- 
trict court  have  held  on  a  plea  of  non-joinder  of  a  co-con- 
tractor, not  a  consul,  that  the  plea  should  be  overruled. 

All  the  parties  having  appeared  in  the  case,  the  order  of 
publication,  and  its  execution,  are  out  of  the  question,  as 
substituted  service  disappears  as  soon  as  original  or  pri- 
mary service,  or  its  equivalent,  exists  in  the  case — that  is, 
appearance — and  as  the  consul  only  appears  to  answer  to 
the  fact  that  the  court  has  no  jurisdiction  over  him,  if  the 
court  find  as  a  fact  that  he  is  still  consul,  he  must  disap- 
pear from  the  case,  except  it  may  be  said  of  him  that  "  stat 
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nominis  umbra."  His  name  may  remain  with  no  jurisdic- 
tion over  him,  and  so  the  record  should  show. 

Then  where  do  we  stand  ?  Why,  upon  the  principle  of 
the  joint-debtor  act — upon  the  principle  on-which  the  U. 
S.  district  court  and  circuit  court  act,  of  the  act  of  congress 
of  1839 — there  is  no  service  of  any  kind,  primary  or  secon- 
dary, upon  the  consul,  nor  can  be — no  equivalent  service ; 
the  thing  is  impossible,  as  the  court  has  no  jurisdiction  of 
his  person.  The  cause  may  then  go  on,  and  a  judgment 
go  actually  against  the  other  joint  contractors,  but  only  in 
name  against  the  consul. 

To  test  this  jurisdictional  question  :  Suppose  in  the  case 
of  Valarino  agt.  Thompson,  now  pending  against  Thompson 
alone  in  the  U.  S.  district  court  of  this  district,  the  case 
finally  determined  by  judgment  against  Thompson,  but  the 
judgment  being  uncollectable,  a  remedy  is  sought  against 
the  other  joint  contractor,  Mason ;  where  should  the  suit 
be  brought  ?  in  the  U.  S.  district  court  ?  Is  the  suit 
against  Mason  a  suit  affecting  or  against  a  consul  ?  No. 
How,  then,  could  there  be  jurisdiction  ?  If,  then,  the  suit 
must  perforce  be  brought  in  the  state  court,  we  have  neces- 
sarily the  case  of  a  state  and  federal  court  having  jurisdic- 
tion, one  of  one  joint  contractor,  and  the  other  of  the  other. 
(Shirley  agt,  Shattuck,  13  Met.,  256  ;  U.  S.  agt.  Girault,  11 
How.  U.  S.,  22  ;  Smith  agt.  Harris,  III.,  12.) 

What  is  there  in  the  constitution  of  the  United  States, 
or  acts  of  congress,  or  state  laws,  to  oppose  this  result  ?  If 
nothing — if  on  the  contrary,  the  joint-debtor  act  and  act  of 
1839  of  congress,  both  lead  to  this  result,  why  may  not, 
and  should  not,  this  court  take  jurisdiction  of  the  other 
iwo  joint  contractors  besides  Hoffman  ?  By  the  34th  sec- 
tion of  the  judiciary  act  (of  congress)  of  1789,  the  laws  of 
the  several  states  are  to  be  regarded  as  rules  of  decision  ; 
so  the  joint-debtor  act  seems  to  be  recognized.  Shute  agt. 
Davis — citing  Craig  agt.  Cummin gs — (Peters'  C.  C.  R.,  431,) 
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where  Pennsylvania  practice  is  adopted  as  to  joint  con- 
tractors. (D'Jlrcy  agt.  Ketcham,  11.  How.,  U.  S.,  165.) 

And  see  as  to  how  far  the  court  will  go  to  sustain  their 
jurisdiction.  .(Connolly  agt.  Taylor,  2  Peters'  Rep.,  565  ; 
Dunn  agt.  Clark,  8  Peters,  p.  1  ;  Thomas  agt.  Newton,  Pe- 
ters' C.  C.  R.,  444.) 

As  to  waiver.  (See  Grade  agt.  Palmer,  8  Wheaton,  699  ; 
Clearwater  agt.  Meredith,  21  How.  U.  S.  R.,  489  ;  Harlcer 
agt.  Brink,  4  Zabriskie,  U.  S.,  333 ;  JV.  J.  act ;  JFes/  agt. 
Randall,  2  Jason's  fl.,  181-190.) 

An  action  may  be  commenced  in  the  superior  court  of 
the  city,  -where  one  of  the  defendants  or  joint  contractors 
resides  in  the  city.  (People  agt.  Superior  Court,  19  Wend., 
119  ;  White  agt.  Smith,  4  Hill,  166 ;  S.  P.  Shields  agt.  Bar- 
row. J.  Curtis'  opinion,  17  How.  U.  S.  R.,  130.) 

Again,  the  court  may  regard  this  ephemeral  status  of  the 
consul  like  infancy,  insolvency,  bankruptcy,  and  the  like, 
and  let  out  the  consul. 

Again,  substantially,  the  action  is  for  a  tort  for  refusing 
to  pay  over  money  which  the  defendant  received  and  re- 
tained under  a  fiduciary  relation.  (Suigert  agt.  Graham,  7 
B.  Monroe  R.,  661  ;  Hatfield  agt.  Bushnell,  1  Blatch.  C.  C. 
R.,  393.) 

But  has  there  really  been  any  difficulty  in  an  action 
against  joint  contractors,  on  technical  grounds — and  all 
the  defendant's  grounds  here  are  of  the  purest  technical 
kind — in  taking  jurisdiction  of  one  or  more  joint  contract- 
ors, where  another,  or  others,  resided  out  of  the  state,  out 
of  the  jurisdiction  of  the  government  and  its  judiciary  ?  Is 
it  not  fundamentally  and  familiarly  right,  by  every  day's 
practice,  independent  of  any  statute  ?  The  court  having 
jurisdiction  of  the  property,  and  having  attached  it  on  the 
warrant  it  has  issued,  all  the  defendants  being  non-resi- 
dents and  out  of  the  state,  has  it  not  a  right  to  take  juris- 
diction of  those  who  appear,  and  remain  by  a  legal  appear- 
ance ? 
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Is  it  any  greater  anomaly  for  this  court  to  take  jurisdic- 
tion of  the  two  joint  contractors,  if  indeed  they  are  such, 
besides  Hoffman,  arid  not  of  him  also,  than  occurs  every 
day  under  our  joint-debtor  act  and  under  the  act  of  con- 
gress of  1839  ?  And  is  not  this  state  of  things  inherent  in 
the  very  nature  of  business  and  business  relations,  and  par- 
ticularly liable  to  occur  in  this  country,  where  there  are  so 
many  states  so  closely — at  all  events  heretofore — connected? 
Instead  of  being  an  anomaly,  is  it  not,  after  all,  an  inevi- 
table and  normal  state  of  things,  provided  for  by  the  sta- 
tutes of  the  United  States  and  of  every  state  of  the  Union? 

VII.  If  this  question,  in  either  aspect  of  it,  is  doubtful, 
it  is  a  sufficient  answer  to  the  motion.  The  motion  should 
never  be  allowed  to  prevail,  unless  a  "  better"  writ  is  given. 
(Stanley  agt.  Barker,  25  How.  R.,  507.) 

Courts  have  always  acted  upon  this  ground,  and  particu- 
larly courts  of  the  highest  jurisdiction,  like  the  supreme 
court  of  the  state.  As  long  as  it  must  be  said,  to  say  the 
least,  to  be  doubtful  about  the  jurisdiction  of  the  U.  S.  dis- 
trict court  extending  to  others  besides  the  consul,  and  that 
court  is,  although  not  an  inferior  court,  yet  a  court  of  "lim- 
ited jurisdiction,"  it  is  the  duty  of  this  court  to  retain  its 
jurisdiction  over  the  property  attached,  and  persons  of  two 
other  parties  besides  Hoffman. 

And  even  if  the  court,  in  opinion,  should  incline  against 
us  on  every  ground  in  the  case,  it  would  be  the  duty  of  the 
court  not  to  dismiss  the  suit  and  dissolve  the  attachment 
by  a  summary  hearing  on  motion,  but  let  it  be  more  delib- 
erately decided,  as  it  is  the  only  issue  in  the  case,  and  is 
almost  exclusively  a  question  of  law — and  as,  if  the  motion 
prevails,  we  are  without  remedy,  the  attachment  being  dis- 
solved. 

SUTHERLAND,  Justice.  The  motion  must  be  denied,  with 
ten  dollars  costs  to  abide  the  event  of  the  action. 
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SUPREME  COURT. 

EDWARD  LAMBERT  and  others  agt.  GEORGE  W.  F.  CONVERSE 
and  MARTIN  H.  SAWYER. 

One  partner  or  joint  debtor  cannot  confess  judgment  for  both;  and  a  judgment 
entered  against  both  upon  the  confession  of  one,  is  void  as  against  the  defendant 
not  signing  the  statement,  and  cannot  be  enforced  against  the  joint  property, 
although  it  is  valid  and  may  be  enforced  against  the  individual  property  or  his 
interest  in  the  joint  property  of  the  defendant  signing  the  confession.  (See  to 
the  same  effect,  Stoutenburgh  agt.  Vandenburgh,  1  How.  Pr.  R.,  229;  Bri- 
denbecker  agt.  Mason,  16  id.,  203;  and  Everson  agt.  Gehrman,  10  id.,  301.) 

It  is  sufficient  that  the  judgment  and  final  process  against  an  individual  are  unau- 
thorized, to  justify  an  application  by  him  to  set  them  aside.  And  he  has  a  suffi- 
cient interest  to  authorize  such  an  application  where  he  has  previously  joined 
with  his  partner  and  made  a  general  assignment  of  their  property  for  the 
benefit  of  creditors. 

Oswego  Special  Term,  Jlpril,  1861. 

MOTION  by  the  plaintiffs  in  this  action,  and  the  plaintiffs 
in  five  other  actions,  and  by  the  defendant  Sawyer  to  set 
aside  eleven  judgments  perfected  against  the  defendants 
upon  the  confession  of  the  defendant  Converse,  upon  various 
grounds.  The  plaintiffs  moving  are  attaching  creditors  of 
Converse  and  Sawyer  in  actions  commenced  in  this  court, 
for  the  partnership  debts  of  the  defendants,  and  the  execu- 
tions upon  the  judgments  by  confession  were  levied  upon 
the  joint  property  of  the  defendants,  before  the  issuing  and 
levy  of  the  attachments. 

A.  C.  MILLER  and  C.  H.  DOOLITTLE,  for  motion. 
PHILO  GRIDLEY,  contra. 

ALLEN,  Justice.  The  judgments  by  confession  were  enti- 
tled against  both  defendants  (Converse  and  Sawyer,)  and 
the  statement  and  verification  were  signed  only  by  Converse, 
and  the  statement  in  each  judgment  commences,  "  The 
undersigned  hereby  confesses  judgment,"  &c.,  and  "  autho- 
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rizes  judgment  to  be  entered  therefor  against  the  defend- 
ants in  this  cause."  Upon  these  statements,  judgments 
were  entered  and  docketed  against  both  defendants,  and 
executions  issued  in  form  against  them,  with  directions 
therein  not  to  levy  or  collect  the  same  out  of  the  indivi- 
dual property  of  the  defendant  Sawyer.  The  partnership 
between  the  defendants  had  been  dissolved  some  six  weeks 
before  the  confession  of  the  judgments,  and  the  defendant 
Sawyer  in  no  way  assented  to  or  authorized  the  confessions. 
The  Code  (§  383)  requires  the  statement  and  authority  to 
enter  judgment,  to  be  signed  by  the  defendant,  that  is,  by 
the  individual  against  whom  the  judgment  is  to  be  entered, 
and  by  every  such  individual.  If  there  are  several  defend- 
ants, they  constitute  but  one  party  defendant.  One  part- 
ner or  joint  debtor  cannot  confess  judgment  for  both,  and 
a  judgment  entered  against  both,  upon  the  confession  of 
one,  is  void  against  the  defendant  not  signing  the  state- 
ment, and  cannot  be  enforced  against  the  joint  property. 
This  is  decided  in  Stoutenburgh  agt.  Vandenburgh,  (7  How., 
229,  and  affirmed  at  general  term;)  Bridenbec/ter  agt.  Mason, 
(16  id.,  203,  and  cases  cited;)  Everson  agt.  Gehrman,  (10 
id.,  301.) 

The  judgments  cannot  be  sustained  under  the  act  con- 
cerning joint  debtors.  The  Code  (§  136)  provides  that 
when  the  action  is  against  two  or  more  defendants,  and  the 
summons  is  served  on  one  or  more,  but  not  on  all,  the  plain- 
tiff may  proceed  against  the  defendant  served,  and  take 
judgment  against  all,  and  which  may  be  enforced  against 
the  joint  property  of  all,  and  the  individual  property  of  the 
defendant  served.  This  is  a  substitute  for  former  statu- 
tory regulations,  and  all  were  designed  to  obviate  the  neces- 
sity of  bringing  in  all  the  defendants  in  a  joint  action,  or 
proceeding  to  outlawry  against  those  not  served  with  pro- 
cess before  the  action  could  be  proceeded  in  as  against 
those  served  with  process.  (2  R.  S.,  553,  §  15  ;  id.,  377,  §  1.) 

The   statute   is   designed    to    facilitate    proceedings   in 
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actions  commenced  by  the  service  of  summons,  and  its  ope- 
ration and  effect  are  confined  to  cases  within  its  terms.  It 
does  not  authorize  a  judgment  to  be  entered  as  against 
joint  debtors  by  the  voluntary  confession  of  one  of  several 
debtors.  This  is  also  decided  in  Stoutenburgh  agt.  Van- 
denburgh,  (supra.)  The  cases  cited  by  the  learned  coun- 
sel, to  uphold  these  judgments,  were  judgments  by  cognovit 
before  the  Code,  or  oifer  of  judgment  under  the  Code,  after 
the  service  of  process  in  an  action  regularly  commenced, 
upon  the  party  making  the  offer  or  signing  the  cognovit, 
and  the  question  was  upon  the  regularity  and  effect  of  such 
judgment.  (Emery  agt.  Emery,  9  How.,  130  ;  Pardee  agt. 
Haynes,  10  W.  R.,  630  ;  Sherwood  agt.  Mather,  7  How.,  4.) 
They  were  strictly  within  the  act  regulating  proceedings 
in  actions  where  the  summons  had  been  served  only  on  one 
or  more  of  several  defendants.  There  was  no  authority 
for  entering  or  docketing  the  judgments  against  Sawyer, 
and  neither  the  judgments  or  executions  bind  the  indivi- 
dual property  of  Sawyer,  or  the  joint  property  of  Converse 
and  Sawyer.  They  are  judgments  against  Converse  alone, 
and  the  debts  included  in  them  are  as  specialties,  and  rep- 
resented by  the  judgments,  his  individual  debts,  and  not 
the  debts  of  the  firm.  (Olmsted  agt.  Webster,  4  Seld.,413.) 
The  sheriff  can  only  sell  upon  the  executions,  the  indivi- 
dual interest  of  Sawyer  in  the  partnership  effects. 

It  is  objected,  however,  that  the  parties  moving  here 
have  no  standing  in  court,  nor  right  to  move. 

First,  it  is  said  Sawyer  cannot  move,  for  the  reason  that 
having,  before  the  entry  of  the  judgments  and  levy  of  the 
executions,  united  with  his  partner,  Converse,  in  a  general 
assignment  of  all  the  firm  property  for  the  payment  of 
partnership  debts,  he  has  no  interest  in  the  property  to  be 
affected  by  the  executions  or  by  the  levy  and  sale.  But  to 
this  there  are  several  answers. 

1.  The  judgments  are  entered  and  the  executions  in  form 
issued  against  him,  and  he  has  a  right  to  ask  that  an  uuau- 
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thorized  judgment  against  him  should  be  expunged  from 
the  records  of  the  court ;  and  as  an  execution  has  been 
issued  without  authority,  which  directs  a  levy  upon  any 
property  owned  by  him  jointly  with  the  other  defendant, 
may  ask  the  court  to  set  aside  its  process  thus  wrongfully 
issued,  without  showing  that  he  may  sustain  actual  injury. 
It  is  sufficient  that  the  judgment  and  final  process  against 
an  individual  are  unauthorized,  to  justify  an  application  to 
set  them  aside.  If  a  defendant  moved  to  set  aside  a  ca.  sa. 
or  fi.  fa.  issued  irregularly,  it  would  not  be  necessary  to 
show  that  his  person  or  his  property  were  within  the  baili- 
wick of  the  sheriff,  and  it  would  be  no  answer  to  show  that 
they  could  not  be  executed,  for  the  reason  that  the  body 
could  not  be  arrested  or  any  property  found. 

2.  The  plaintiffs  in  the  judgments  have  levied  upon  cer- 
tain goods  and  chattels  as  the  joint  property  of  the  defend- 
ants in  the  execution,  and  they  are  estopped  from  saying 
upon  this  motion,  that  the  defendants  have  no  interest  in 
the  property.     The  plaintiffs  claim  the  goods  as  subject  to 
these  executions,  and  they  cannot  in  the  same  breath,  and 
to  sustain  these  executions  and  the  levy  under  them,  say 
that  they  are  not  subject  to  their  levy. 

3.  If  an  interest  in  the  property  levied  on  were  necessary 
to  enable  the  defendant  Sawyer  to  move  to  set  aside  the 
judgments  and  executions  against  him,  he  has  that  interest 
which  entitles  him  to  be  heard  upon  such  application,  and 
solely  to  remove  the  lien  from  the  property  seized.     In 
Dickerson  agt.  Benham,  (20  How.,  343,)  it  was  held  that  a 
general  assignment  by  a  defendant  of  his  property,  for  the 
benefit  of  his  creditors,  did  not  deprive  him  of  the  right  to 
move  to  vacate  an  attachment  previously  granted  against 
him ;  that  his  interest  in  the  property  was  not  entirely 
divested   by  the  assignment.     The  right  to  move   to  set 
aside  a  judgment  and  execution,  stands  upon  much  more 
solid  ground  than  does  the  right  to  apply  to  set  aside  an 
attachment  and  a  specific  levy  on  assigned  property.     But  it 
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is  sufficient  that,  without  having  acquired  jurisdiction  over 
his  person,  or  taking  any  proceeding  authorized  by  sta- 
tute, judgments  have  been  perfected  against  him  and  exe- 
cutions issued  upon  such  judgments. 

Upon  the  judgments,  if  regularly  entered  under  the  joint- 
debtor  act,  proceedings  may  be  taken  against  the  defend- 
ant not  summoned  originally,  by  summons,  to  show  cause 
why  he  should  not  be  bound  by  them,  (Code,  §  375,)  and 
whether  on  the  new  proceedings,  the  liability  of  the  defend- 
ant being  established,  the  judgments  are  evidence  of  the 
extent  of  the  plaintiff's  demand  against  the  party  not 
served  is  not  settled.  (Oakley  agt.  Aspinwall,  4  Comst., 
513.)  That  his  right  may  personally  be  affected  as  to  the 
amount  of  the  plaintiff's  demand,  should  entitle  him  to  be 
heard  on  an  application  to  strike  his  name  from  the  judg- 
ment. Conceding  that  every  other  defence  is  saved  to  the 
defendant  not  originally  summoned,  he  may  be  deprived  of 
a  defence  under  the  statute  of  limitations.  (Code,  §  379.) 

An  action  in  the  nature  of  a  creditor's  bill  may  be  com- 
menced upon  the  return  of  the  executions  unsatisfied,  to 
reach  the  joint  property  of  the  defendants  and  the  indivi- 
dual property  of  Converse,  and  in  such  action  the  assign- 
ment of  the  defendants  for  the  benefit  of  their  creditors, 
may  be  attacked  ;  (Austin  agt.  Ferguson,  1  Paige,  56  ;)  and 
by  analogy,  I  see  no  reason  why  proceedings  might  not  be 
had  supplemental  to  the  execution,  under  the  Code,  (sec. 
292,  et  seq.) 

The  motion,  then,  must  be  granted  to  set  aside  the  judg- 
ments as  to  Sawyer,  and  to  strike  his  name  from  the  judg- 
ments and  the  dockets  thereof,  and  the  executions,  and  that 
all  proceedings  on  the  judgments  and  executions  must  be 
stayed,  except  as  against  the  individual  property  of  Con- 
verse. This  relieves  me  from  the  necessity  of  examining 
the  more  serious  question,  whether  the  attaching  creditors 
can  move  to  set  aside  the  judgments,  and  I  do  not  there- 
fore consider  it.  Although  it  would  seem  that  if  they 


270  NEW  YORK  PRACTICE  REPORTS. 

Roeder  agt.  Ormsby. 

could  not  ask  that  the  judgments  should  be  absolutely  set 
aside  before  their  rights  were  determined  by  judgments, 
they  would  still  be  entitled  to  the  equitable  interposition 
of  the  court  to  preserve  the  property  until  the  actions 
could  be  determined,  especially  as  the  justice  of  their  de- 
mands is  not  disputed.  But  as  any  conclusion  I  might 
come  to  upon  that  question,  will  not  affect  the  order  to  be 
entered,  I  do  not  pass  upon  it.  So  as  to  the  other  ques- 
tions made  as  to  the  formality  and  regularity  of  some  of 
the  judgments,  and  the  sufficiency  of  the  statements,  they 
need  not  be  considered. 

Order  to  be  entered  as  directed,  without  costs. 


SUPREME  COURT. 

FRANCIS  ROEDER  agt.  DORMAN  L.  ORMSBY  and  LEONARD  D. 

ORMSBY. 

Where  in  an  action  for  negligence  in  causing  death,  the  complaint  averred  "  that 
the  plaintiff  was,  and  will  be  compelled  to  pay  $100  for  medical  attendance, 
funeral  and  other  expenses,  caused  by  the  death  of  his  son," 

Held,  on  a  general  demurrer  to  the  whole  complaint  that  it  did  not  state  a  cause 
of  action,  that  a  good  cause  of  action  for  these  expenses  was  stated  in  the  above 
averment.  If  a  party  will  be  compelled  to  pay  the  expenses  referred  to,  it  may 
be  said  they  have  been  incurred, 

The  plaintiff  can  recover  only  for  such  expenses  as  are  necessary  and  reasonable, 
but  the  omission  of  these  words  will  not  in  a  case  like  the  present,  vitiate  tha 
complaint. 

New >Yor!c  Special  Term,  October,  1861. 
DEMURRER  to  complaint. 

JOHN  FLANAGAN,  for  defendants. 
WM.  J.  A.  FULLER,  for  plaintiff". 

LEONARD,  Justice.     The  defendant  has  interposed  a  gen- 
eral demurrer  to  the  plaintiff's  complaint. 
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The  complaint  alleges  that  the  servants  of  the  defend- 
ants, while  driving  their  cart,  negligently  and  carelessly 
ran  over  the  plaintiff's  son,  an  infant  under  five  years  of 
age,  who  died  from  the  injuries  then  received. 

"  That  the  plaintiff  was,  and  will  be  compelled  to  pay 
$100  for  medical  attendance,  funeral  and  other  expenses, 
caused  by  the  death  of  his  son."  "  That  he  was  also  de- 
prived of  the  comfort,  society,  fellowship,  assistance  and 
services  of  his  son,  to  his  loss  and  damage  $5,000,"  and 
demands  judgment  for  $5,100,  and  costs. 

The  plaintiff's  counsel,  on  the  argument,  conceded  that 
he  could  not  recover  for  the  loss  "  of  comfort,  society,  fel- 
lowship, assistance  or  services  of  his  son."  This  admis- 
sion, frankly  made,  supersedes  the  necessity  of  considering 
that  portion  of  the  complaint. 

The  defendants'  counsel,  with  equal  frankness,  admits 
the  plaintiff's  right  to  recover  for  necessary  expenses  actu- 
ally incurred  for  medical  attendance,  and  for  reasonable 
funeral  charges,  required  by  the  injuries  complained  of,  or 
by  the  death  of  the  plaintiff's  son,  but  insists  that  the 
averments  of  the  complaint  are  defective  in  these  respects. 

The  language  is  somewhat  inartificial,  but  it  indicates 
sufficiently  what  are  the  expenses  for  which  the  plajntiff 
claims  to  recover.  If  a  party  will  be  compelled  to  pay  the 
expenses  referred  to,  I  think  we  may  say  they  have  been 
incurred.  The  plaintiff  can  recover  only  for  such  expenses 
as  are  necessary  and  reasonable,  but  the  omission  of  these 
words  will  not  in  this  case  vitiate  the  complaint.  Some 
amount  must  inevitably  have  been  incurred  for  the  funeral 
charges.  The  "  other  expenses"  mentioned  can  be  ascer- 
tained by  a  bill  of  particulars,  if  the  defendants  require  it ; 
or  the  plaintiff  may  be  required  to  make  his  complaint 
more  definite  and  certain. 

The  demurrer  is  general  to  the  whole  complaint,  alleging 
only  that  it  does  not  state  a  cause  of  action. 


N    il 
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I  think  a  good  cause  of  action  has  been  stated  in  respect 
to  these  expenses. 

A  claim  for  injuries  or  damages  for  which  no  recovery 
in  this  action  can  be  had,  will  not  render  the  whole  com- 
plaint vicious,  if  there  is  any  damage  mentioned  which 
legitimately  flows  from  the  act  complained  of.  The  alle- 
gation or  claim  for  damages  by  reason  of  the  death  of  the 
child  must  be  considered  as  surplusage  or  irrelevant  matter. 
It  is  not  a  separate  or  distinct  count.  It  might  be  stricken 
out  on  motion. 

There  being  sufficient  facts  stated  to  constitute  a  cause 
of  action,  the  demurrer  must  be  overruled,  with  leave  to 
the  defendants  to  answer  in  twenty  days. 

In  case  the  plaintiff  amends  his  complaint,  the  costs  of 
the  demurrer  will  abide  the  event  of  the  action.  Other- 
wise, the  order  will  direct  the  payment  of  costs  by  the 
defendants. 

1  J 
v  *  ' 


SUPREME  COURT. 

JOHN  H.  HILL  agt.  GEORGE  D.  BOND,  who  was  impleaded 
with  MARTHA  S.  HINMAN. 

On  a  motion  to  vacate  an  attachment  founded  upon  affidavits  on  the  part  of  the 
defendant,  it  is  competent  for  the  plaintiff  to  read  counter  affidavits  in  opposi- 
tion. But  where  the  motion  is  founded  solely  on  the  affidavits  upon  which  the 
attachment  was  granted,  no  additional  affidavits  in  support  of  the  original  ap- 
plication can  be  allowed.  In  such  case  the  attachment  must  stand  or  fall  upon 
the  facts  originally  presented  to  the  judge  for  the  warrant. 

An  attachment  granted  on  the  ground  that  the  defendants  were  about  to  dispose 
of  their  property  with  intent  to  defraud  their  creditors,  where  the  affidavits 
did  not  state  any  material  fact  upon  actual  knowledge,  amounting  to  legal  evi- 
dence of  such  purpose  by  the  defendants,  but  all  upon  information  and  belief, 
held,  that  the  attachment  was  irregularly  issued. 

Monroe  Special  Term,  Jttne,  1861. 

MOTION    by   defendant   Bond   to    set   aside  attachment 
against  property  issued  by  a  justice  of  this  court. 
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The  motion  is  founded  upon  the  insufficiency  of  the  affi- 
davits upon  which  the  attachment  was  issued.  No  affida- 
davits  or  other  evidence  is  presented  in  support  of  the 
motion,  contradicting,  explaining  or  avoiding  the  facts  con- 
tained in  the  affidavits  on  which  the  attachment  was  issued. 

The  plaintiff's  counsel  offered  to  read  supplementary  affi- 
davits in  support  of  the  original  application  for  the  attach- 
ment, which  was  objected  to  by  the  counsel  for  the  defendant 
Bond.  The  question  was  reserved,  and  the  affidavits  were 
allowed  to  be  read,  subject  to  the  objection. 

R.  P.  WISNER,  for  defendant  Bond. 
T.  R.  STRONG,  for  plaintiff. 

WELLES,  Justice.  The  affidavits  upon  which  the  attach- 
ment was  granted  are  entirely  insufficient  to  authorize  it. 
No  material  fact  is  stated  upon  actual  knowledge,  but  all 
is  upon  information  and  belief.  I  agree  with  that  part  of 
the  opinion  of  the  superior  court  of  the  city  of  New  York, 
in  St.  Amand  agt.  DeBeixcedon,  (3  Sand.  S.  C.  R.,  703,) 
which  holds  that  "  in  a  remedy  of  so  grave  a  character  as 
the  attachment,  tying  up  the  entire  property  of  a  party 
pending  a  suit,  the  affidavit  upon  which  the  proceeding 
is  authorized  should  be  explicit,  and  made  in  general  upon 
positive  knowledge  of  the  deponents,  so  far  as  to  establish 
a  prima  facie  case" — and  that  when  affidavits  of  persons 
who  give  the  information  on  which  the  plaintiff  desires  to 
proceed,  cannot  be  obtained  from  the  peculiar  circumstances 
of  the  case,  "  those  circumstances  must  be  stated,  with  all 
the  grounds  of  suspicion,  so  as  to  satisfy  the  judge  that  the 
facts  exist  on  which  the  attachment  is  sought,  and  that  the 
plaintiff  has  produced  the  best  evidence  in  his  power  to 
establish  them." 

The  attachment  in  this  case,  as  appears  on  its  face,  was 
granted  on  the  ground  that  the  defendants  were  about  to  dis- 
pose of  their  property  with  intent  to  defraud  their  creditors. 
VOL.  XXII.  18 
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The  only  affidavits  produced  before  the  judge  when  it  was 
applied  for,  were  by  the  plaintiff  and  his  attorney.  That 
made  by  the  plaintiff  states  that  the  defendant  George  D. 
Bond  was  about  to  dispose  of  his  interest  in  the  firm  of 
Bond  &  Hinman  (the  defendants)  to  one  Phelps,  of  Canan- 
daigua,  as  deponent  was  informed  and  believed,  for  the 
purpose  of  defrauding  his  creditors.  The  affidavit  made 
by  the  plaintiff's  attorney  states  that  on  the  3d  day  of  De- 
cember, 1860,  the  deponent  saw  and  conversed  with  Porter 
B.  Hinman  and  J.  B.  Bond,  at  Mcfunt  Morris,  upon  and  for 
the  payment  of  the  plaintiff's  demand  in  the  action ;  that 
said  Porter  B.  Hinman,  the  agent  of  the  defendant  Martha 
B.  Hinman,  in  conversation  with  deponent  said  that  the 
defendant  George  D.  Bond  had  given  to  his  brother,  J.  B. 
Bond,  a  power  of  attorney  to  settle  and  arrange  the  mat- 
ters of  copartnership  of  the  firm,  and  that  said  J.  B.  Bond 
was  a  rascal,  and  he  believed  desired  to  place  the  property 
of  said  firm  in  such  a  position  as  to  defraud  the  creditors 
of  the  firm  out  of  their  just  dues  ;  that  deponent  afterwards 
conversed  with  J.  B.  Bond  as  agent  by  power  of  attorney 
of  the  defendant  George  D.  Bond,  which  he  alleged  to  have  ; 
that  he  told  the  deponent  that  his  brother,  the  defendant, 
was  incapacitated  to  discharge  the  duties  of  the  firm,  by 
domestic  afflictions  ;  that  he  was  endeavoring  to  arrange 
the  affairs  of  the  firm  for  him  ;  that  said  affairs  were  in  an 
unsatisfactory  condition  ;  that  he  was  afraid  Hinman,  the 
agent  of  defendant,  meant  to  be  dishonest,  and  defraud 
the  creditors  of  the  firm  ;  that  he  was  then  negotiating  with 
one  Phelps,  of  Canandaigua,  N.  Y.,  and  he  thought  intended 
a  purpose  of  that  kind  if  the  goods  could  be  got  out  of  the 
possession  of  him,  George  D.  Bond  the  defendant. 

The  above  is  all  that  appears  in  the  affidavits  upon  which 
the  attachment  was  issued,  to  sustain  the  allegation  that 
the  defendants  were  about  to  dispose  of  their  property  with 
the  intent  to  defraud  their  creditors.  The  attachment 
was  therefore  irregularly  issued.  The  affidavits  amounted 
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to  no  evidence  whatever  that  the  defendants,  or  either  of 
them,  were  about  to  dispose  of  their  property  with  intent 
to  defraud  their  creditors.  The  facts  to  authorize  the 
attachment  must  appear  by  affidavit.  (Code,  §  229.)  This 
means  legal  evidence,  and  hearsay  is  no  evidence  at  all  in 
this  connection. 

Upon  the  subject  whether  the  affidavits  offered  by  the 
plaintiff  to  sustain  the  attachment  should  be  received  and 
considered,  there  is  some  conflict  of  decision.  My  opinion 
is,  that  where  the  motion  to  vacate  the  attachment  is 
founded  upon  affidavits  on  the  part  of  the  defendant,  it  is 
competent  for  the  plaintiff  to  read  counter  affidavits,  to  con- 
tradict or  explain  the  facts  alleged  in  the  moving  affidavits. 
But  where,  as  in  this  case,  the  motion  is  founded  solely 
upon  the  weakness  or  insufficiency  of  the  case  made  by  the 
plaintiff  on  his  application  to  the  judge  for  the  warrant, 
the  attachment  must  stand  or  fall  upon  the  facts  originally 
presented  to  the  judge  upon  such  application,  and  that  in 
such  case  the  plaintiff  should  not  be  permitted  to  make  a 
case  by  affidavits  which  the  defendant  has  no  opportunity 
to  answer. 

If  the  foregoing  views  are  correct,  it  follows  that  the 
attachment  must  be  set  aside,  which  is  ordered,  with  ten 
dollars  costs. 

NOTE. — This  order  was  affirmed  on  appeal,  Monroe  general  term,  September, 
18C1. 


SUPREME  COURT. 

THE  PEOPLE  ex  rel.  THE  COMMISSIONERS  OF  EMIGRATION  agt. 
THE  SUPERVISORS  OF  RICHMOND  COUNTY. 

Where,  by  the  act  of  1860,  the  board  of  supervisors  of  Richmond  were  to  issue  bond* 
for  the  amounts  certified  to  be  due  to  the  commissioners  of  emigration  and  to 
the  people  of  the  state,  for  the  damages  caused  by  the  destruction  of  the  marine 
hospital  and  quarantine  buildings,  Ac.  on  Staten  Island,  all  of  which  bonds  were 
delivered  by  the  supervisors  to  the  treasurer  of  the  state. 
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Held,  that  although  the  commissioners  of  emigration,  by  the  terms  of  the  act,  were 
entitled  to  receive  the  bonds  certified  to  them,  yet  the  supervisors  having  sub- 
stantially complied  with  the  act,  the  direction  contained  in  the  statute  is  not  of 
so  absolute  and  exclusive  a  nature  as  to  impose  an  obligation  on  this  court  to 
enforce  it  by  a  writ  of  mandamus.  (SUTHERLAND,  J.,  dissenting.  This  deci- 
sion affirms  that  at  special  term,  S.  C.  21  How.,  335.) 

JVeio  York  General  Term,  January,  1862. 

CLERKE,  SUTHERLAND  and  BARNARD,  Justices. 

APPEAL  from  an  order  o-f  special  term  denying  an  appli- 
cation by  the  commissioners  of  emigration  for  a  mandamus 
to  the  board  of  supervisors  of  Richmond  county. 

JOHN  E.  DEVELIN,  for  appellants. 
CHARLES  G.  MYERS,  for  respondents. 

By  the  court,  CLERKE,  P.  Justice.  By  the  seventh  sec- 
tion of  the  act  of  1860,  (chap.  465,)  the  treasurer  of  the 
state  is  authorized  to  receive  bonds  to  the  amount  certified 
in  favor  of  the  people  ;  and  the  commissioners  of  emigra- 
tion, it  directs,  shall  receive  the  bonds  to  the  extent  of  the 
amount  certified  in  their  favor.  The  bonds  which  the  com- 
missioners of  emigration  seek  by  this  application  to  obtain, 
are  for  the  amount  ($107,251.79)  which  the  board  of  commis- 
sioners, appointed  by  the  act  of  1860,  certified  and  awarded 
in  direct  terms  to  the  commissioners  of  emigration.  So 
that  it  would  have  been  a  more  exact  compliance  with  the 
act  if  the  supervisors  of  Richmond  county  had  given  their 
bonds  to  the  commissioners  of  emigration,  instead  of  to  the 
treasurer  of  the  state.  Nevertheless,  I  think  they  have 
substantially  complied  with  it ;  and  to  grant  this  applica- 
tion would  be  productive  of  more  inconvenience  than  the 
rights  of  the  relators,  considered  in  connection  with  the 
rights  of  those  who  are  the  real  owners  of  the  bonds,  re-, 
quire.  The  former  were  the  trustees  of  the  property  inju- 
red— the  latter  are  the  beneficial  owners  of  it ;  and, 
although  the  award  was  made  to  the  one,  yet  it  cannot  be 
justly  said  there  was  any  misapplication  of  the  bonds  by 
giving  them  to  the  financial  agent  and  legal  depository  of 
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the  funds  of  the  other.  So  that,  although  the  commission- 
ers of  emigration,  by  the  terms  of  the  act,  were  entitled  to 
receive  those  bonds,  yet  the  directiorf  contained  in  the  sta- 
tute is  not  of  so  absolute  and  exclusive  a  nature  as  to  im- 
pose an  obligation  on  this  court  to  enforce  it  by  a  writ  of 
mandamus. 

This  is  indeed  declared  to  be  a  writ  of  right  by  the 
highest  and  most  venerable  authorities,  as  the  counsel  of 
the  relators  contends,  which  the  court  is  under  an  obliga- 
tion unreservedly  to  issue  when  a  proper  case  is  presented 
to  it.  (See  Mandamus,  Bacon's  Abridgement,  Ql/i  vol.  p.  420, 
Phil.  ed.  1856.)  It  does  not  rest,  as  may  be  inferred  from 
the  language  of  some  modern  judges,  in  its  mere  discretion 
to  grant  or  to  refuse  it,  as  in  an  application  for  an  additional 
allowance  to  the  successful  party  in  an  action,  or  for  an  order 
of  reference ;  on  the  other  hand,  however,  a  party  is  not 
peremptorily  entitled  to  it  in  the  same  sense  that  a  plaintiff 
is  entitled  to  judgment  for  damages  on  a  breach  of  con- 
tract, when  he  proves  at  a  trial  the  breach  and  the  damages. 
But,  as  in  other  cases  seeking  for  a  specific  remedy,  the 
court  will  not  confine  itself  to  a  consideration  of  the  tech- 
nical right,  but  will  regard  the  equitable  circumstances  con- 
nected with  the  application,  and  the  consequences  which 
would  result  from  granting  it  and  if,  on  the  whole,  injus- 
tice, or  even  serious  public  inconvenience  and  no  substan- 
tial benefit  would  follow,  the  writ  would  not  be  issued.  It 
bears  some  resemblance  in  this  respect  to  many  applica- 
tions for  specific  relief  in  equity  ;  particularly  to  a  bill  for 
a  specific  performance  of  a  contract.  Indeed,  there  is  in 
many  respects  a  similarity  between  the  legal  jurisdiction  of 
the  supreme  court  relative  to  the  writ  of  mandamus  and 
the  equitable  jurisdiction  relative  to  bills  for  a  specific  per- 
formance ;  although  the  one  should  be  confined  to  the 
enforcement  of  public,  the  other  to  the  enforcement  of  pri- 
vate rights  or  duties.  In  both  the  jurisdiction  is  regula- 
ted by  reasons,  and  a  course  of  decisions  and  practice, 
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establishing  fixed  precedents,  which  the  court  is  under  an 
obligation  to  observe.  Nothing  can  be  further  than  this 
from  what  is  commonly  called  discretion ;  and  yet  the 
courts,  in  such  cases,  have  a  much  wider  latitude  in  adjust- 
ing their  decisions  to  the  circumstances  before  them,  than 
in  ordinary  common  law  actions.  This  is  what  the  word 
discretion  imports  in  those  cases ;  not  that  plenary  discre- 
tion founded  only  on  the  conscience  of  the  judge,  or  his 
abstract  notions  of  justice. 

A  person,  therefore,  from  whom  a  right  is  withheld  which 
can  only  be  enforced  by  a  writ  of  mandamus,  ia  as  posi- 
tively entitled  to  that  remedy,  when  he  presents  a  proper 
case,  as  any  other  suitor  is  entitled  to  his  appropriate 
remedy.  But  the  court  exercises  a  wider  latitude  in  the 
one  case  than  in  the  other,  in  conforming  its  decision  to 
the  circumstances  and  facts  upon  which  the  application  is 
founded.  The  decision  in  the  case  before  us  we  think  cor- 
rect. The  order  should  be  affirmed,  with  costs. 

SUTHERLAND,  J.,  dissented. 


NEW  YORK  SUPERIOR  COURT. 
SCHIEB  agt.  BALDWIN. 

In  an  action  where  an  attachment  is  issued,  the  entry  of  judgment  in  the  rait 
supersedes  the  attachment,  which  becomes  of  no  force,  and  the  property  of  the 
defendant  cannot  be  seized  under  it. 

Consequently,  where  the  sheriff,  after  the  entry  of  judgment,  but  still  holding  the 
attachment,  applies  to  a  person  alleged  to  have  property  of  the  judgment  debtor 
for  a  certificate  as  required  by  §  236  of  the  Code,  by  virtue  of  the  attachment, 
such  person  is  not  bound  to  give  the  certificate,  or  in  default  thereof  to  be  exa- 
mined before  a  judge. 

But  where  the  sheriff  makes  such  application  by  virtue  of  an  execution  issued  upon 
the  judgment,  the  individual  is  required  to  give  the  certificate  or  answer  upon  an 
order  for  examination. 

And  the  sheriff  is  bound,  in  case  of  such  application  by  virtue  of  an  attachment 
before  judgment,  or  of  an  execution  after  judgment,  to  disclose  the  attachment 
or  execution  against  the  defendant. 
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Special  Term,  January,  1862. 

MR.  TOWNSEND,  for  plaintiff". 

MR.  SEWARD,  for  Mr.  Downing  the  alleged  debtor  of 
the  defendant. 

MONELL,  Justice.  The  action  was  commenced  March  1st, 
1860,  and  an  attachment  issued  against  the  property  of  the 
defendant.  Nothing  appears  to  have  been  done  under  the 
attachment,  and  in  December  of  the  same  year  judgment  in 
the  action  was  entered  against  the  defendant.  After  entry 
of  judgment  the  sheriff,  still  holding  the  attachment,  ap- 
plied to  Gerge  R.  Downing,  Jr.,  (who,  it  is  alleged,  has  pro- 
perty of  the  judgment  debtor,)  under  section  236  of  the 
Code,  for  a  certificate  of  such  property.  Downing  having 
refused  to  give  the  certificate,  an  order  was  made  by  a  jus- 
tice of  this  court,  requiring  him  to  appear  and  be  examined 
on  oath  concerning  such  property.  It  is  now  objected 
that,  judgment  having  been  entered,  the  attachment  is  no 
longer  in  force,  and  the  property  of  the  defendant  cannot 
be  seized  under  it.  I  am  clearly  of  the  opinion  that  the 
objection  is  well  taken.  The  office  of  an  attachment  is  to 
seize  under  it  the  property  of  the  defendant  "  as  a  security 
for  the  satisfaction  of  such  judgment  as  the  plaintiff  may 
recover."  (Code,  §  237.)  Until  judgment  is  obtained,  it 
is  lawful  for  the  sheriff  to  levy  upon  or  attach  any  property 
or  rights  in  action  of  the  defendant  in  his  county.  When 
judgment  is  entered,  "  the  sheriff  shall  satisfy  the  same  out 
of  the  property  attached  by  him,  if  it  shall  be  sufficient  for 
that  purpose"  ;  1st,  by  applying  the  sales  of  perishable  pro- 
perty, or  of  debts  collected  ;  and  2d,  if  any  balance  remain 
due,  and  an  execution  shall  have  been  issued,  he  shall  pro- 
ceed to  sell  under  such  execution  so  much  of  the  attached 
property  as  shall  be  sufficient  to  satisfy  such  balance,  <fec. 
(Code,  §  237,  subs.  1  and  2.)  By  another  provision  of  the 
Code,  §  240,)  the  defendant  may,  after  appearance,  procure 
the  discharge  of  the  attachment  by  giving  an  undertaking 
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to  pay  the  plaintiff  the  amount  of  the  "judgment  that  may 
be  recovered  against  the  defendant."  An  attachment  is 
denominated  in  the  Code  as  a  "  provisional  remedy,"  and 
is  embraced  within  the  class  of  provisional  remedies  such 
as  "  arrest  and  bail,"  "  injunction,"  <fec.  All  of  which  lose 
their  power  and  efficacy  with  the  judgment.  The  defend- 
ant must  be  arrested  under  an  order  of  arrest,  before  judg- 
ment, or  not  at  all,  and  a  new  injunction  must  be  contained 
in  the  judgment.  The  ample  provision  made  by  the  Code 
to  reach  intangible  property  of  a  judgment  debtor,  by  a 
proceeding  supplemental  to  the  execution,  furnished  ano- 
ther reason  why  the  legislature  could  not  have  intended  to 
extend  the  vitality  of  an  attachment  beyond  the  entering 
of  judgment.  The  remedies  are  not  concurrent,  but  suc- 
ceed each  other ;  the  attachment  holds  the  property  for 
the  execution.  I  cannot  entertain  a  doubt  that  the  attach- 
ment is  spent  and  becomes  powerless  the  instant  the  judg- 
ment is  entered. 

The  counsel  who  argued  this  case  before  me,  having 
admitted  at  the  close  of  the  argument,  that  at  the  time  the 
sheriff  applied  to  Downing  for  the  certificate  of  the  defend- 
ant's property,  he  held  an  execution  issued  upon  the  judg- 
ment, I  am  asked  to  decide  whether  under  this  new  fact 
the  plaintiff  is  entitled  to  the  examination  of  the  witness 
Downing.  It  does  not  appear  whether  the  execution  re- 
mains in  the  sheriff's  hands,  or  has  been  returned  by  him. 
But  that  is  immaterial ;  the  provision  of  the  Code  under 
which  the  application  was  made  by  the  sheriff,  declared 
that  "  whenever  the  sheriff  shall,  with  a  warrant  of  attach- 
ment or  execution  against  the  defendant,  apply  to  such  offi- 
cer, debtor  or  individual,  for  the  purpose  of  attaching  or 
levying  upon  such  property,"  &c.,  such  officer,  &c.  shall 
furnish  him  with  a  certificate  ;  and  if  he  refuse,  he  may  be 
required  to  attend  and  be  examined,  <fec. 

It  was  necessary,  in  my  opinion,  for  the  sheriff  to  dis- 
close to  Downing  that  he  had  an  attachment  or  an  execu- 
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tion  against  the  defendant  Baldwin,  before  he  could  require 
the  certificate  ;  and  without  such  disclosure,  Downing  was 
justified  in  refusing  to  give  it.  Hence,  inasmuch  as  the 
sheriff  demanded  the  certificate  under  and  only  in  virtue 
of  the  attachment,  Downing  cannot  be  considered  as  in  quasi 
contempt  for  refusing.  The  fact,  however,  being  now 
admitted,  that  the  sheriff  had  an  execution  in  his  hands  at 
the  time,  I  shall  order  that,  unless  Downing,  on  application 
of  the  sheriff,  furnish  the  certificate  required  by  the  236th 
section  of  the  Code,  he  appear  before  one  of  the  justices  of 
this  court  on  the  20th  day  of  January  instant,  at  ten  o'clock 
A.  M.,  and  be  examined  concerning  such  property  as  he  may 
have,  belonging  or  due  to  the  defendant. 


SUPREME  COURT. 

TRUMBULL  C.  KIMBERLY,  Receiver,  &c.  of  The  Genesee 
Mutual  Ins.  Co.  agt.  DUNCAN  L.  STEWART. 

The  latter  clause  of  §  317  of  the  Code,  authorizing  the  court,  in  its  discretion,  in  the 
cases  mentioned  in  the  section,  to  require  the  plaintiff  (who  prosecutes  in  a  rep- 
resentative capacity)  to  give  security  for  coats,  should  he  confined  to  cases  of 
mismanagement  or  bad  faith  on  the  part  of  the  plaintiff. 

And  this  mismanagement  or  bad  faith  must  be  understood  as  relating  to  the  com- 
mencement of  the  action  and  the  proceedings  therein,  and  not  to  the  conduct 
of  the  plaintiff  generally  in  the  management  of  the  trust. 

Monroe  Special  Term,  January,  1861. 

MOTION  on  behalf  of  defendant  for  an  order  requiring 
plaintiff  to  give  security  for  costs,  &c. 

The  moving  affidavit  shows  that  the  action  was  put  at 
issue  by  the  service  of  an  answer  to  the  complaint,  on  the 
19th  December,  1858,  since  which  no  proceedings  have 
been  taken  therein,  and  that  neither  party  has  noticed  the 
cause  for  trial.  It  shows  further,  upon  information  and 
belief,  that  judgments  for  costs  to  a  large  amount,  and 
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amounting  in  the  aggregate  to  thousands  of  dollars,  have 
been  recovered  against  the  receiver  of  said  company,  by 
defendants  in  actions  which  he  has  brought  against  them 
upon  premium  notes,  which  judgments  the  receiver  refuses 
to  pay,  alleging  he  has  no  funds  in  his  hands;  that  said 
receiver  has  at  issue  over  one  hundred  actions  pending  in 
this  court,  brought  by  said  Kimberly  upon  premium  notes, 
and  that  he  has  no  funds  in  his  hands  wherewith  to  pay 
defendant's  costs  in  this  action,  or  those  of  any  of  the  de- 
fendants in  such  actions,  if  they  succeed  ;  that  some  person 
or  persons  advised  and  urged  the  commencement  of  such 
action,  and  advises  and  urges  the  prosecution  thereof,  but 
in  such  manner  as  to  avoid  liability  for  costs,  and  that 
deponent  believes  that  if  the  defendants  in  such  actions 
succeed,  they  will  be  compelled  to  lose  their  costs,  and 
that  there  will  be  no  funds  in  the  hands  of  the  receiver  for 
payment  of  the  same,  and  the  receiver  will  be  without 
funds  or  means  to  pay  such  costs  ;  that  plaintiff  disclaims 
any  personal  liability  for  the  costs  in  such  actions ;  that 
since  the  appointment  of  Kimberly  as  receiver,  several 
thousand  dollars,  and  as  deponent  believes,  over  $5,000, 
have  been  collected  by  and  paid  over  to  H.  Wilbur,  Esq., 
the  attorney  for  said  receiver  upon  premium  notes,  but  the 
same  is  retained  by  said  Wilbur  for  his  costs,  charges  and 
disbursements  as  such  attorney,  and  that  said  Wilbur  claims 
there  is  still  a  large  amount  due  him  on  account  of  such 
services  and  disbursements  ;  that  said  Kimberly  has  him- 
self received  but  a  small  amount  of  money,  has  made  no 
dividend  among  the  creditors  of  said  company  ;  and  of  the 
money  so  paid  to  said  Wilbur  and  retained  by  him,  the 
said  Kimberly  makes  no  mention  in  his  quarterly  reports, 
which  he  has  ceased  to  file  in  the  office  of  the  county  clerk, 
and  simply  files  the  same  and  keeps  the  same  in  the  office 
of  his  said  attorney  ;  that  since  the  commencement  of  this 
suit,  said  Kimberly  has  removed  from  Batavia  to  the  city 
of  New  York,  where  he  now  resides,  and,  as  deponent 
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believes,  he  leaves  the  discharge  of  his  duties  as  such 
receiver,  and  the  management  and  conduct  of  nearly  every 
thing  connected  therewith,  to  said  Wilbur. 

The  action  is  brought  upon  a  premium  note  in  words  and 
figures  following  :  "  $80.00 — For  value  received  in  policy 
No.  4,300,  dated  October  9th,  1847,  issued  by  the  '  Genesee 
Mutual  Insurance  Company,'  I  promise  to  pay  the  said  com- 
pany, or  their  treasurer  for  the  time  being,  the  sum  of 
eighty  dollars,  in  such  portions  and  at  such  time  or  times 
as  the  directors  of  said  company  may,  agreeable  to  their 
act  of  incorporation,  require."  (Signed)  "  Duncan  Stew- 
art." None  of  these  allegations  or  statements  are  contro- 
verted on  the  part  of  the  plaintiff.  The  answer  denies  the 
allegations  of  the  complaint,  excepting  the  incorporation 
of  the  Genesee  Mutual  Insurance  Company,  and  admits  the 
by-laws  of  the  company  were  as  alleged  in  the  complaint, 
and  sets  up  in  a  second  defence  the  six  years'  statute  of 
limitations. 

J.  L.  ANGLE,  for  defendant. 

H.  WILBUR  and  S.  MATHEWS,  for  plaintiff. 

WELLES,  Justice.  This  case,  I  think,  belongs  to  the  class 
in  reference  to  which  provision  is  made  by  ^317  of  the 
Code  of  Procedure.  (Briggs  agt.  Vandenburgh,  22  JV.  Y. 
/?.,  467.)  The  plaintiff  is,  by  operation  of  law,  the  trustee 
of  an  express  trust.  (2  R.  S.,  469,  §  67  ;  Laws  of  1852,  ch. 
71,  p.  67,  §  1.)  He  is  also  expressly  authorized  by  statute 
to  sue.  (ZR.  S.,  469,  §68;  id.,  41,  §7,  sub.  1.)  The  court 
is  authorized  to  require  the  plaintiff  to  give  security  for 
costs,  in  the  cases  mentioned  in  the  section  of  the  Code 
referred  to.  The  question  is,  whether  this  is  a  case  calling 
for  such  exercise  of  discretion.  In  Darby  agt.  Condit,  (1 
Duer,  599,)  OAKLEY,  Ch.  J.,  in  discussing  this  same  provi- 
sion of  the  section  of  the  Code,  says  :  "  We  are  not  pre- 
pared to  say  in  what  cases  the  broad  discretion,  which 
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has  been  given  to  us  by  the  section  under  consideration, 
•will  be  exercised  ;  but  we  are  satisfied  that  cases  in  which 
it  can  be  properly  exercised,  will  rarely  occur." 

There  is  nothing  in  this  case  tending  to  show  that  the 
action  was  wantonly  or  causelessly  commenced  or  prosecu- 
ted. For  aught  that  appears  in  the  moving  affidavit,  the 
defendant  is  legally  indebted  for  the  amount  claimed  in  the 
complaint.  The  general  denial  in  the  answer,  although 
sworn  to  by  the  defendant,  at  most  only  off-sets  against  the 
allegations  of  the  complaint,  which  is  also  sworn  to  by  the 
plaintiff;  and  the  question  must  be  determined  upon  the 
affidavit  upon  which  the  motion  is  founded,  without  any 
reference  to  the  pleadings,  except  for  the  purpose  of  seeing 
what  are  the  issues  in  the  action. 

In  regard  to  the  concluding  portion  of  the  section,  and 
upon  which  the  motion  is  founded,  I  incline  to  the  opinion 
that  the  cases  in  which  the  discretion  in  question  should 
be  exercised,  are  those  mentioned  in  a  previous  part  of  the 
section,  in  which  the  court  is  authorized  to  direct  the  costs 
to  be  paid  by  the  plaintiff  or  defendant  personally,  for  mis- 
management or  bad  faith  in  such  action  or  defence,  and  that, 
whenever  the  plaintiff  is  shown  to  be  guilty  of  mismanage- 
ment or  bad  faith,  such  as  would  justify  the  court  in  charg- 
ing the  costs  of  the  defence  upon  him  personally,  it  would 
be  the  duty  of  the  court,  on  motion  pending  the  action,  to 
require  the  plaintiff  to  give  the  security  contemplated  in 
the  last  clause  of  the  section. 

To  recur  to  the  facts  alleged  in  the  affidavit,  which  are 
claimed  to  be  sufficient  grounds  to  require  the  plaintiff  to 
give  the  security  in  question.  They  are,  first,  that  judg- 
ments for  costs  to  the  amount  of  thousands  of  dollars  have 
been  recovered  against  the  receiver  of  the  company,  by 
defendants  in  other  actions  brought  by  the  receiver  against 
them  on  premium  notes,  which  the  receiver  refuses  to  pay, 
alleging  he  has  no  funds  in  his  hands  for  that  purpose. 
This  fact,  it  seems  to  me,  is  not  entitled  to  any  considera- 
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tion  in  favor  of  this  defendant  on  the  present  motion.  If 
the  fact  be  so,  it  is  a  reason  why  the  defendant  should  be 
required  to  pay  the  demand  for  which  he  is  prosecuted, 
provided  he  is  legally  liable  to  pay  it,  which  cannot  be 
tried  on  this  motion.  The  second  fact  alleged  is,  that  the 
receiver  has  now  at  issue  over  one  hundred  actions  pending 
in  this  court,  brought  by  him  on  premium  notes,  &c.  It  is 
not  shown  that  these  actions  were  improperly  brought  or 
prosecuted,  nor  but  that  the  several  defendants,  including 
the  defendant  in  this  case,  ought  to  pay  the  several  notes 
upon  which  they  are  prosecuted. 

The  allegation  in  the  affidavit,  that  some  person  or  per- 
sons urged  the  commencement  and  prosecution  of  the 
actions  before  mentioned,  in  a  manner  to  avoid  liability  for 
costs,  &c.,  is  equally  wanting  in  significance  upon  the 
merits  of  this  question. 

That  the  receiver  disclaims  personal  liability  for  costs 
in  case  the  defendants  in  said  actions  shall  succeed  in  their 
defences,  is  merely  the  assertion  of  a  legal  truism,  unless 
he  be  convicted  of  mismanagement  or  bad  faith.  His  dis- 
claimer could  not  alter  the  result  in  any  event. 

If  the  attorney  for  the  plaintiff  has  received  the  sum 
alleged  in  the  affidavit,  on  premium  notes,  and  refuses 
to  pay  them  over  for  the  reason  imputed  to  him,  it  is  not 
shown  nor  alleged  that  he  retains  the  money  wrongfully. 
If  he  has  no  right  to  retain  it,  the  law  provides  ways  for 
calling  him  to  account,  and  there  is  no  intimation  of  his 
inability  to  pay  anything  he  may  be  legally  required  to 
pay.  But  over  and  above  all  this,  it  is  a  question  that  the 
defendant  is  not  shown  to  have  any  vested  interest  in  —  any 
supposable  interest  he  may  have  is  contingent,  depending 
upon  his  ultimate  success  in  the  action,  and  upon  the  final 
deficiency  of  the  fund  or  assets  of  which  the  receiver  is  the 
trustee.  In  no  possible  aspect  do  any  of  these  considera- 
tions affect  the  questions  of  good  or  bad  management,  or 
good  or  bad  faith  on  the  part  of  the  plaintiff  in  the  action. 
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The  bad  faith  and  mismanagement  mentioned  in  the  sec- 
tion, are  to  be  understood  as  relating  to  the  commencement 
of  the  action  and  the  proceedings  therein,  and  not  to  the 
conduct  of  the  receiver  generally  in  the  management  of 
the  trust.  And  this  is  a  conclusive  answer  to  all  the  re- 
maining allegations  in  the  affidavit.  I  am  therefore  of  the 
opinion,  that  the  motion  should  be  denied,  with  $7  costs. 


SUPREME  COURT. 

THE  PEOPE  ex  rel.  GREEN  agt.  FERNANDO  WOOD,  Mayor  of 
the  city  of  New  York. 

If  the  corporation  of  the  city  of  New  York  is  indebted  to  an  individual  on  any  con- 
tract, or  for  any  services  performed,  and  its  proper  officers  refuse  to  pay  him,  or 
to  do  anything  necessary  to  enable  him  to  obtain  his  money  out  of  the  city  trea- 
sury, his  only  remedy  is  by  action. 

A  proceeding  by  mandamus  against  the  Mayor  to  compel  him  to  perform  an  act 
(countersign  a  warrant  drawn  by  the  comptroller)  which,  when  performed,  is 
intended  for  the  protection  of  the  corporation,  and  not  for  the  benefit  of  the  rela- 
tor,  although  the  result  would  be  beneficial  to  him  in  facilitating  payment  of  his 
demand,  cannot  be  sustained.  (The  full  extent  of  the  doctrine  laid  down  in 
the  case  of  the  People  ex  rel.  Reynolds  agt.  Flagg,  17  Barb.,  503,  doubted.) 

New  York  General  Term,  January,  1862. 

By  the  court,  CLERKE,  P.  Justice.  The  provisions  of  the 
charter,  and  of  the  ordinances  declaring  that  no  money  can 
be  drawn  from  the  city  treasury  except  upon  a  warrant 
drawn  and  signed  by  the  comptroller,  and  countersigned 
by  the  mayor  and  clerk  of  the  common  council,  is  an 
arrangement  merely  for  the  protection  of  the  corporation 
against  fraud.  It  is  a  part  of  the  scheme  of  internal  eco- 
nomy for  the  more  convenient  regulation  of  its  own  busi- 
ness, and  imparts  no  legal  rights  whatever  to  any  other 
person.  The  duties  of  the  municipal  officers  in  relation  to 
those  provisions  of  the  charter  and  ordinances,  are  due, 
and  only  due,  to  the  body  of  whom  they  are  the  servants. 
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A  writ  of  mandamus  lies  in  favor  of  one  person  against 
another  only,  of  course,  when  the  latter  owes  him  a  legal 
right.  If  any  one  has  a  demand  for  a  debt  against  the  cor- 
poration, as  that  body  can  be  sued  in  an  ordinary  action, 
proceedings  by  this  writ  are  not  maintainable,  nor  are  they 
maintainable  against  any  officer  of  that  body  to  compel  him 
to  facilitate  the  satisfaction  of  that  demand.  If  he  refuses 
to  do  what  the  charter  and  ordinances  prescribe,  he  fails 
to  do  what  his  duties  to  the  corporation  require ;  and  to 
it,  and  to  it  alone,  I  repeat,  he  is  responsible. 

But  we  have  been  referred  to  the  case  of  The  People  agt. 
Fl°ggi  (16  Barb.  S.  C.  R.,  503,)  in  which  this  court  at  gen- 
eral term,  in  the  first  district,  granted  a  mandamus  to 
compel  the  comptroller  of  the  city  to  draw  his  warrant 
upon  the  chamberlain  for  certain  sums  due  on  a  contract 
by  the  city  to  Reynolds,  the  relator.  We  consider  the  doc- 
trine laid  down  in  this  case,  carried  to  such  an  extent  as 
to  have  a  tendency  to  confound  the  salutary  distinctions 
always  to  be  observed  between  this  remedy  and  the  ordi- 
nary remedies  which  the  law  affords.  Nevertheless,  if  a 
case  of  precisely  the  same  nature,  or  precisely  analogous  to 
it,  was  now  before  us,  we  should  consider  it  our  duty  to 
follow  the  decision  referred  to ;  but  we  are  certainly  not 
inclined  to  go  one  step  further. 

In  The  People  ex  rel.  Reynolds  agt.  Flagg,  it  expressly 
appeared  that  the  work  when  done  was  not  only  accepted 
by  the  proper  department,  but  the  common  council,  acting 
within  its  legitimate  powers,  sanctioned  the  contracts  and 
their  performance,  and  ordered  the  amounts  to  be  paid. 
These  circumstances,  it  was  then  supposed  by  the  court, 
took  the  case  out  of  the  general  rule,  and  imposed  a  duty 
on  the  comptroller  towards  the  relator,  which  the  latter 
had  a  right  to  enforce  by  the  writ  of  mandamus. 

In  the  case  before  us,  although  the  bill  upon  which  the 
warrant  in  question  was  drawn,  was  approved  by  the  city 
inspectors,  examined  and  found  correct  by  the  auditor,  and 
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approved  by  the  comptroller,  yet  the  common  council  did 
not  order  it  to  be  paid,  or  take  any  specific  action  in  rela- 
tion to  it.  In  the  case  also  above  referred  to,  the  proceed- 
ings were  instituted  against  the  financial  officer  of  the  cor- 
poration, who  had  special  control  of  the  money  which  the 
common  council  had  ordered  to  be  paid  ;  but  this  proceed- 
ing is  against  the  mayor,  to  compel  him  to  perform  an  act 
which,  when  performed,  is  intended  for  the  protection  of 
the  corporation,  and  not  for  the  benefit  of  the  relator, 
although  the  result  doubtless  would  have  been  beneficial 
to  him  in  facilitating  payment  of  his  demand.  An  inci- 
dental advantage,  however,  does  not  constitute  a  legal 
right.  If  the  corporation  is  indebted  to  the  relator  on  any 
contract,  or  for  any  services  performed,  and  its  proper  offi- 
cers refuse  to  pay  him,  or  to  do  anything  necessary  to 
enable  him  to  obtain  his  money  out  of  the  city  treasury,  his 
only  remedy  is  by  action.  If  he  cannot  establish  and 
enforce  his  claim  in  this  way,  he  is  without  a  remedy. 

The  order  of  the  special  term  should  be  reversed,  and  the 
writ  of  mandamus  denied,  with  costa. 

BARNARD,  J.,  concurred. 
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HENRY  DEXTER,  appellant  agt.  RICHARD  J.  CLARK 
respondent. 

Where  a  complaint  ie  dismissed  at  the  trial,  either  before  or  after  evidence  is  given 
on  both  sides,  a  judgment  entered  on  such  a  decision  is  no  bar  to  a  second  action 
for  the  same  cause. 

The  marine  court  in  the  city  of  New  York  has  authority  to  dismiss  a  complaint  in 
the  same  manner  and  to  the  like  effect  as  all  courts  of  record  could  grant  a  non- 
suit under  the  old  system. 

JVeto  York  General  Term,  November,  1861. 

Present,  CLERKE,  LEONARD  and  INGRAHAM,  Justices, 

THIS  action  was  commenced  in  April,  1859,  to  recover 
from  the  defendant  $50  for  one  quarter's  rent,  due  1st  May, 
1858,  of  a  house  belonging  to  the  plaintiff,  and  occupied 
by  the  defendant ;  also  to  recover  $68.75  upon  a  claim  for 
prior  rent  of  the  same  house,  due  from  the  defendant  to 
Messrs.  Weeks  &  DeForest,  and  by  them  assigned  to  the 
plaintiff. 

The  answer  of  the  defendant  consists  of,  first,  a  general 
denial,  and  second,  a  plea  of  former  adjudication  in  the 
same  action  in  the  marine  court. 

The  cause  was  tried  on  the  27th  October,  I860,  before 
Judge  ALLEN  and  a  jury. 

The  court  directed  the  jury  that  the  former  action  in 
the  marine  court  was  a  bar  to  the  present  one,  and  that  as 
a  matter  of  law  they  should  find  a  verdict  for  the  defendant, 
which  was  found  accordingly. 

To  this  ruling,  and  to  the  exclusion  of  certain  testimony, 
the  plaintiff  excepted. 

The  cause  now  comes  up  on  appeal  from  the  judgment, 
also  from  an  order  made  at  special  term,  denying  a  motion 
for  a  new  trial. 

R.  H.  UNDERBILL,  for  appellant. 
S.  SANXY  and  R.  J.  CLARK,  for  respondent. 
VOL.  XXII.  19 
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By  the  court,  CLERKE,  P.  Justice.  In  Coit  agt.  Beard, 
(33  Barb.,  357,)  this  court  in  this  district  expressly  deci- 
ded that  where  a  judge  orders  that  a  complaint  shall  be 
dismissed  either  before  or  after  evidence  is  given  on  both 
sides,  a  judgment  entered  on  such  a  decision  is  no  bar  to  a 
second  action  for  the  same  cause.  In  the  case  before  us 
we  think  it  appears  both  by  the  record  introduced  at  the 
trial,  and  by  the  evidence  of  Judge  THOMPSON,  that  his 
decision  in  the  action  in  the  marine  court  was  a  dismissal 
of  the  complaint  instead  of  a  positive  judgment  for  the 
defendants  after  deliberation  on  the  points.  The  marine 
court  has  authority  to  dismiss  a  complaint  in  the  same 
manner  and  to  the  like  effect  as  all  courts  of  record  could 
grant  a  non-suit  under  the  old  system. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
costs  to  abide  event. 

LEONARD,  J.  I  concur  in  the  within  opinion.  I  had 
some  doubt  at  the  hearing  whether  the  effect  of  the  judg- 
ment of  the  marine  court  dismissing  the  complaint  was  not 
the  same  as  if  it  had  occurred  in  a  justice's  court.  (3  Hill, 
237.)  I  am  satisfied,  however,  on  examination,  that  it  has 
the  same  effect  as  a  like  judgment  in  a  court  of  record,  and 
is  not  a  bar  to  a  new  action. 


SUPREME  COURT. 
CHARLES  DEVLIN  agt.  JAMES  I.  BEVINS. 

Where  new  matter  set  up  in  the  answer  does  not  constitute  a  counter-claim,  no 

reply  will  be  allowed. 
The  word  "defence"  in  §  154  of  the  Code  is  to  be  understood  as  meaning  counter- 

claim. 


York  Special  Term,  December,  1861. 
MOTION  by  defendant  to  strike  out  the  plaintiff's  reply. 

JOHN  H.  TRAPP,  for  plaintiff". 
HENRY  H.  MORANGE,  for  defendant. 


NEW  YORK  PRACTICE  REPORTS.  £91 

People  ex  rel.  Waters  agt.  Commissioners  of  Emigration. 

LEONARD,  Justice.  The  motion  to  strike  out  the  reply 
must  be  granted,  no  counter-claim  being  set  up  by  the 
answer. 

The  word  "  defence"  in  section  154,  is  to  be  understood 
as  meaning  counter-claim. 

Whether  that  meaning  be  given  to  section  154  or  not,  a 
reply  cannot  be  permitted  where  no  counter-claim  is  inter- 
posed by  the  answer,  if  full  effect  be  given  to  section  168 
of  the  Code. 

The  new  matter  set  up  in  the  answer,  where  it  does  not 
constitute  a  counter-claim,  is  to  be  deemed  controverted 
by  the  adverse  party,  as  upon  a  direct  denial  or  avoidance, 
as  the  case  may  require.  (  Williams  agt.  Upton,  8  How.  Pr. 
R.,  205  ;  Richtmeyer  agt.  Haskins,  9  How.  Pr.  R.  481  ;  Myatt 
agt.  Saratoga  Mu.  Ins.  Co.,  9  How.  Pr.  R.,  488  ;  Quin  agt. 
Chambers,  1  Duer,  673.) 

Costs  of  motion,  $10,  to  the  defendant,  at  the  termina- 
tion of  the  action. 


SUPREME  COURT. 

THE  PEOPLE  ex  rel.  JOHN  WATERS  agt.  THE  COMMISSIONERS 
OF  EMIGRATION. 

A  mandamus  will  be  granted  to  compel  the  performance  of  an  official  duty  enjoined 
by  statute.  But  it  will  not  be  granted  to  compel  the  performance  of  a  duty 
which  is  not  clearly  made  official  by  the  statute. 

For  instance,  where  the  rclator,  claiming  to  be  an  employee  of  the  marine  hospital 
on  Staten  Island,  made  application  for  a  mandamus  to  compel  the  commissioners 
of  emigration  to  pay  a  certain  amount  as  an  allowance  for  rent  which  he  had  been 
obliged  to  pay  for  a  dwelling  outside  of  the  quarantine  inclosure  since  the  des- 
truction of  the  quarantine  buildings  by  fire  in  1858, 

Held,  that  the  relator  could  not  by  his  own  act,  by  going  outside  of  the  quarantine 
inclosure  and  renting  another  dwelling,  create  a  statutory  duty  to  pay  money,  or 
create  even  a  contract  on  the  part  of  the  commissioners  to  pay  him  an  equivalent 
for  the  use  of  the  building  destroyed  by  fire. 

New  York  Special  Term,  December,  1861. 


292  NEW  YORK  PRACTICE  REPORTS. 

People  ex  rel.  Waters  agt.  Commissioners  of  Emigration. 

MOTION  by  the  relator  for  a  mandamus  against  the  com- 
missioners of  emigration. 

WILLIAM  TRACY,  for  the  relator. 

JOHN  E.  DEVELIN,  for  the  commissioners. 

SUTHERLAND,  Justice.  Take  the  relator's  own  case,  and 
in  my  opinion  he  is  not  entitled  to  a  mandamus  directing 
the  payment  of  the  amount  of  $432,  as  an  allowance  for 
rent  which  he  has  been  obliged  to  pay  for  a  dwelling  out- 
side of  the  quarantine  inclosure,  since  the  destruction  of 
the  quarantine  buildings  by  fire  in  1858. 

Concede  that  the  relator  is  and  has  been,  since  the  des- 
truction of  said  buildings  by  fire,  an  employee  of  the  marine 
hospital,  within  the  meaning  of  section  7  of  the  act  of  April 
13,  1853,  yet  the  duty  enjoined  upon  the  commissioners  by 
that  section  is  to  provide  suitable  accommodations  for  such 
employees,  not  to  pay  money.  The  relator  could  not  by 
his  own  act,  by  going  outside  of  the  quarantine  inclosure 
and  renting  another  dwelling,  create  a  statutory  duty  to 
pay  money,  certainly  not  a  certain  sum  of  money. 

The  relator  could  not,  by  his  own  act,  create  even  a  con- 
tract on  the  part  of  the  commissioners  to  pay  him  an  equi- 
valent for  the  use  of  the  building  destroyed  by  fire,  much 
less  a  statutory  duty. 

A  mandamus  will  be  granted  to  compel  the  performance 
of  an  official  duty  enjoined  by  statute,  but  the  act  or  duty 
so  to  be  enforced  by  mandamus,  must  be  the  act  or  duty 
enjoined  by  the  statute. 

But  the  relator  asks  for  a  mandamus  not  only  directing 
the  payment  of  the  $432,  but  also  commanding  the  com- 
missioners immediately  to  provide  suitable  accommoda- 
tions for  him  within  the  quarantine  inclosure  or  elsewhere, 
BO  that  he  may  have  a  residence. 

If  the  relator  is  an  employee  of  the  marine  hospital,  and 
the  statutory  duty,  notwithstanding  the  destruction  of  the 


NEW  YORK  PRACTICE  REPORTS.  293 

Robbing  agt.  Watson. 

quarantine  buildings  by  fire,  is  in  full  force,  it  is  not  the 
statutory  duty  of  the  commissioners  to  provide  suitable 
accommodations  elsewhere,  or  outside  of  quarantine  inclo- 
sure  ;  and  certainly,  as  it  appears  from  the  papers  submit- 
ted on  this  application,  and  from  the  statutes  referred  to 
by  the  counsel  on  the  argument,  that  the  quarantine  build- 
ings, destroyed  by  fire  in  1858,  were  transferred  to  the 
commissioners,  and  held  by  them  in  trust  for  the  state,  and 
were  not  erected  by  the  commissioners,  I  ought  not  to 
hold  it  to  be  the  duty  of  the  commissioners  to  erect  new 
buildings,  within  the  quarantine  inclosure  or  burnt  district, 
in  the  absence  of  any  new  statutory  direction. 

I  will  add,  that  I  think  there  is  too  much  doubt  whether 
the  relator  is  or  was  an  employee  of  the  marine  hospital 
within  the  meaning  of  the  7th  section  of  the  act  of  1853, 
to  authorize  the  issuing  of  the  mandamus. 

The  relator's  motion  must  be  denied,  with  $10  costs. 


SUPREME  COURT. 
ROBBINS  and  ROYCE  agt.  WATSON. 

Where  the  plaintiff  admits  the  defendant's  counter-claim,  and  takes  judgment  for 
the  balance,  it  is  not  irregular  to  enter  up  judgment  without  serving  a  notice  of 
assessment  by  the  clerk. 

JV«w>  York  Special  Term,  October,  1861. 

INGRAHAM,  Justice.  The  defendant  moves  to  set  aside 
the  judgment  in  this  case  for  irregularity. 

The  complaint  was  for  a  bill  of  goods  sold  to  the  defend- 
ant. The  answer  admitted  the  sale  and  delivery,  but  set 
up  a  counter-claim.  This  was  admitted  by  the  plaintiff, 
and  judgment  entered  for  the  balance,  and  interest. 

The  alleged  irregularity  was, 

1.  In  entering  up  judgment  without  serving  a  notice  of 
assessment  by  the  clerk  : 
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2.  In  adjusting  the  costs  without  notice  :  and 

3.  For  inserting  improper  charges  in  the  bill  of  costs. 
The  only  objection  needing  examination  is  the  first. 
The  246th  section  of  the  Code  relates  to  cases  in  which 

the  defendant  does  not  answer,  and  therefore  does  not 
apply  to  this  case. 

The  plaintiff  having  admitted  the  defendant's  set-off,  had 
a  right  to  take  judgment  for  the  residue.  As  to  that  por- 
tion of  the  plaintiff's  claim,  the  answer  had  the  same  effect 
as  the  cognovit  under  the  old  system,  and  the  plaintiff  had 
a  right  to  enter  judgment  therefor  on  filing  the  reply. 

There  was  not,  at  any  rate,  any  necessity  of  an  applica- 
tion to  the  clerk,  as  he  had  no  authority  in  the  premises. 
If  any  was  necessary,  it  was  to  the  court,  and  this  is  not 
complained  of  in  the  notice. 

The  judgment  in  this  respect  was,  however,  regular. 

The  other  objection  does  not  affect  the  regularity  of  the 
judgment.  The  plaintiff  gave  notice  of  adjustment,  which 
was  prevented  by  the  defendant's  act,  in  staying  proceed- 
ings. If  the  defendant  now  wishes  the  costs  re-adjusted,  he 
must  request  the  plaintiff's  attorney,  in  writing,  to  have 
the  same  done. 

Motion  denied  with  $10  costs. 


SUPREME  COURT. 

THE  PEOPLE  ex  rel.  GEORGE  GEARN  and  others  agt.  DANIEL 
FARRINGTON  and  others. 

According  to  the  act  of  May  25, 1836,  the  "  Trustees  of  the  Theological  Seminary  of 
the  Associate  Reformed  Church  of  New  York,"  were  to  be  chosen  by  the  Asso- 
ciate Reformed  Synod  of  New  York,  at  their  annual  meeting. 

In  this  case  there  was  shown  to  he  in  existence  two  religious  assemblies,  each  claim- 
ing to  be  the  Associate  Reformed  Synod  of  New  York,  and  as  such  entitled  to 
choose  trustees  of  this  seminary — a  formal  election  of  trustees  had  been  made  by 
each  of  these  bodies, 
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Held,  that  the  assembly  from  which  the  relators  derived  their  title  had  the  better 
claim  to  be  regarded  as  the  true  and  properly  constituted  Associate  Reformed 
Synod  of  New  York,  and  were  entitled  to  the  office. 

That  the  action  of  the  persons  who  constituted  the  body  from  which  the  defendant! 
derived  their  title  was  premature  and  irregular ;  that  it  was  a  secession,  from  the 
true  synod,  and  could  not  be  relied  upon  to  confer  any  legal  rights.  (Disclosing 
an  interesting  history  of  this  church.) 

Poughkeepsie  Special  Term,  July  3,  1861. 

THIS  was  an  action  in  the  nature  of  "  quo  warranto"  to 
try  the  title  of  the  defendants  to  the  office  of  "  Trustees 
of  the  Theological  Seminary  of  the  Associate  Reformed 
Church,"  and  to  have  the  relators  declared  entitled  to  such 
office. 

"  The  trustees  of  the  Theological  Seminary  of  the  Asso- 
ciate Reformed  Chuch"  are  a  body  corporate,  created  by 
an  act  of  the  legislature,  (Laws  of  1836,  p.  744.)  The 
power  to  elect  trustees  of  said  corporation  is  vested  by  the 
said  act,  in  the  "  Associate  Reformed  Synod  of  New  York, 
at  their  annual  meeting,"  (sec.  3.) 

The  Associate  Reformed  Synod  of  New  York  is  a  "  Par- 
ticular Synod,"  and  is  composed  of  several  "  Presbyteries" 
met  together,  (page  506,  Book  of  Discipline.)  The  "  Pres- 
bytery" consists  of  all  the  ministers  within  a  certain  dis- 
trict, each  accompanied  by  a  ruling  elder  commissioned 
from  the  session,  (p.  490.)  The  officers  of  a  synod  are  a 
moderator  and  a  clerk.  The  clerk  may  be  a  member  of 
the  synod  or  not,  as  may  be  deemed  expedient,  and  holds 
his  office  during  the  pleasure  of  the  synod.  Every  stated 
meeting  of  a  synod  is  to  be  opened  by  the  moderator  of 
the  last  preceding  meeting,  and  in  case  of  his  absence,  by 
the  oldest  minister  present,  (pp.  508,  509.) 

A  regular  meeting  of  the  Associate  Reformed  Synod  of 
New  York  was  held  at  the  Jane  street  church,  New  York, 
Oct.  21,  1857.  At  this  meeting,  Rev.  George  C.  Arnold 
was  chosen  moderator,  and  served  as  such.  Rev.  Mr. 
Scouller  was  and  long  had  been  clerk.  These  persons  held 
their  respective  offices  when  the  synod  adjourned,  having 
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resolved  to  hold  their  next  regular  annual  meeting  at  York, 
on  the  second  Monday  of  October,  1858,  at  ten  o'clock  A.  M. 
Up  to  this  point  there  is  no  question  raised  as  to  the  regu- 
larity of  the  proceedings  of  the  synod. 

On  the  morning  of  the  2d  Monday  of  October,  1858,  at 
the  place  in  York,  selected  for  the  meeting  of  the  synod, 
the  occurrences  took  place,  which  resulted  in  the  existence 
of  two  bodies,  each  claiming  to  be  the  "  Associate  Reformed 
Synod  of  New  York."  Under  one  of  such  bodies  the  rela- 
tors  claim  their  right  to  the  office  of  trustees,  and  the 
defendants  under  the  other. 

There  is  no  question  made  as  to  the  election  of  either 
set  of  trustees  by  the  body  under  whom  they  claim,  nor 
that  both  of  said  bodies  have  been  kept  up  by  regular 
adjournments  down  to  the  present  time. 

The  members  of  the  Associate  Reformed  Synod  of  New 
York,  on  the  2d  Monday  of  October,  1858,  were  forty-five 
ministers,  and  the  ruling  elders  accompanying  them.  Thirty 
of  such  ministers  (with  their  elders)  were  actually  present 
at  the  time  and  place  of  meeting  at  York. 

Mr.  Arnold,  the  moderator,  and  Mr.  Scouller,  the  clerk, 
of  the  last  meeting  of  the  synod,  were  present,  ready  to 
perform  their  respective  duties. 

Rev.  Mr.  Farrington,  at  five  minutes  before  ten  o'clock, 
according  to  plaintiffs'  witnesses,  and  at  ten  o'clock,  accord- 
ing to  defendants'  witnesses,  made  a  motion  that  "  in  the 
absence  of  the  moderator,  who  had  connected  himself  with 
another  religious  body,"  Rev.  Dr,  McCarrell  be  moderator 
pro  tern.  No  vote  was  taken  on  the  motion,  but  Dr.  Me 
Carrell  immediately  took  the  chair.  Rev.  Mr.  McNulty 
then  made  a  motion  "  that  the  clerk  of  the  synod  being 
absent,  and  having  connected  himself  with  another  body, 
Rev.  R.  Howard  Wallace  be  clerk  pro  tern."  This  motion 
was  declared  carried.  Dr.  McCarrell  having  made  a  short 
prayer,  Mr.  Farrington  then  moved  an  adjournment  to  ano- 
ther place,  which  was  put  and  declared  carried.  Sixteen 
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persons — nine  ministers  and  seven  laymen — including  all 
the  persons  who  had  participated  in  the  above  proceedings, 
then  left  the  building,  and  having  met  in  another  place, 
elected  the  defendants  trustees  of  the  theological  seminary. 

At  ten  o'clock,  at  the  place  designated  for  the  meeting, 
the  synod  was  organized  by  Mr.  Arnold  as  moderator,  arnd 
Mr.  Scouller  as  clerk,  and  the  relators  were  elected  trus- 
tees by  such  synod  at  that  and  their  subsequent  yearly 
meetings. 

The  General  Synod  of  the  Associate  Reformed  Church, 
at  its  meeting  in  May,  1858,  had  adopted  a  basis  of  union 
with  the  "  Associate  Church,"  which  basis  is  contained  in 
following  resolutions  : 

"  Adoption  of  the  testimony. — The  Associate  Synod,  in 
May,  1857,  in  the  city  of  Philadelphia,  adopted  the  basis ; 
and  the  Associate  Reformed  Synod  at  the  same  time  in  New 
York  city  also  adopted  it.  The  Associate  Synod  at  the 
same  meeting  declared  how  she  understood  the  language  of 
the  Associate  Reformed  Synod  in  her  adopting  act  on  the 
subject  of  forbearance.  The  following  preamble  and  reso- 
lutions were  adopted  by  both  synods,  on  the  day  preceding 
the  consummation  of  the  union,  in  Pittsburgh,  May  25th, 
1858: 

"  Whereas,  it  is  understood  that  the  testimony  submitted 
to  the  General  Synod  of  the  Associate  Reformed  Church 
by  the  Associate  Synod  was  proposed,  and  accepted  as  a 
term  of  communion,  on  the  adoption  of  which  the  union  of 
the  two  churches  is  to  be  consummated  : 

"  And  whereas,  it  is  agreed  between  the  two  churches 
that  the  forbearance  in  love  which  is  required  by  the  law 
of  God,  be  exercised  toward  any  brethren  who  may  not  be 
able  fully  to  subscribe  to  the  standards  of  the  united 
church,  while  they  do  not  determinedly  oppose  them,  but 
follow  the  things  which  make  for  peace,  and  things  where- 
with one  may  edify  another  : 

"  Resolved,  1st,  That  these  churches,  when  united,  shall 
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be  called  the  "  United  Presbyterian  Church  of  North  Ame- 
rica." 

"  Resolved,  2d,  That  the  respective  presbyteries  of  these 
churches  shall  remain  as  presently  constituted  until  other- 
vise  ordered,  as  convenience  shall  suggest. 

"  Resolved,  3d,  That  the  supreme  court  of  this  church 
shall  be  a  general  assembly,  to  meet  annually,  to  be  com- 
posed of  delegates  from  the  respective  presbyteries,  the 
number  of  delegates  to  be  according  to  the  proportion  of  the 
members  constituting  each  presbytery,  as  now  fixed  by  the 
rules  of  the  Associate  Reformed  Church,  until  a  change 
shall  be  found  expedient. 

"  Resolved,  &th,  That  there  shall  be  subordinate  synods, 
and  these  shall  be  the  same  as  those  now  existing  in  the 
Associate  Reformed  Church,  to  which  synods  the  different 
presbyteries  in  the  Associate  Church  shall  attach  them- 
selves for  the  present,  according  to  their  location  :  Provi- 
ded, that  the  separate  synods  and  presbyteries  of  the  said 
Associate  Reformed  and  Associate  Churches  shall  also  con- 
tinue as  at  present  constituted,  until  otherwise  directed. 

"  Resolved,  5th,  That  the  general  and  subordinate  synods 
shall  be  regulated  according  to  the  rules  presently  in  force 
in  the  Associate  Reformed  Church,  until  the  united  church 
shall  see  fit  to  alter  such  rules. 

"  Resolved,  6th,  That  the  different  boards  and  institutions 
of  the  respective  churches  shall  not  be  affected  by  this 
union,  but  shall  have  control  of  their  funds,  and  retain  all 
their  corporate  or  other  rights  and  privileges,  until  the 
interests  of  the  church  shall  require  a  change." 

Messrs.  Arnold  and  Scouller,  the  moderator  and  clerk 
above  named,  and  those  who  acted  with  them,  approved  of 
this  union  ;  but  the  persons  who  withdrew  as  above  stated, 
opposed  such  union,  claiming  that  the  General  Synod  had 
no  jurisdiction  to  make  it,  and  that  those  persons  who 
adhered  to  such  union  ceased  to  be  members  of  the  Asso- 
ciate Reformed  Church. 
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B.  A.  BREWSTER  and  E.  L.  FANCHER,  for  plaintiffs. 
T.  McKissocK  and  A.  C.  NIVEN,  for  defendants. 

EMOTT,  Justice.  This  is  an  action  of  quo  warranto, 
brought  to  obtain  a  judgment  of  ouster  against  the  defend- 
ants, who  are  alleged  to  have  intruded  into  the  office  of 
trustees  of  the  theological  seminary  of  the  Associate  Re- 
formed Church  of  New  York.  The  relators  claim  to  be 
entitled  to  this  office  as  the  duly  and  legally  elected  trus- 
tees, while  the  defendants  deny  the  validity  of  the  relators' 
election,  and  allege  a  better  title  in  themselves  by  a  dif- 
ferent election  made  by  a  different  constituent  body.  The 
question  of  legal  right  which  thus  arises  is  the  only  ques- 
tion in  the  cause,  a  consideration  which  it  will  be  neces- 
sary to  keep  in  mind  in  the  examination  which  we  are  to 
make. 

The  office  was  created  by  an  act  of  the  legislature  of  the 
state  of  New  York,  passed  May  25th,  1836.  According  to 
this  act,  the  trustees  of  the  seminary  which  was  then  incor- 
porated, were  to  be  chosen  by  the  Associate  Reformed 
Synod  of  New  York,  at  their  annual  meeting.  It  is  there- 
fore the  relators'  case  to  establish  that  they  were  duly 
elected  to  this  office  by  the  Associate  Reformed  Synod  of 
New  York  at  its  annual  meeting  next  preceding  the  com- 
mencement of  this  action.  The  burden  of  proof  is  of  course 
upon  the  relators  ;  the  defendants  are  in  possession  of  the 
office,  and  they  can  only  be  ousted  by  a  better  title. 

The  question  in  this  case,  however,  is  not  as  to  the  regu- 
larity of  the  election  of  the  relators,  strictly  speaking,  but 
upon  the  identity  of  the  constituent  body  by  which  the 
election  must  be  made.  There  are  shown  to  be  in  exis- 
tence two  religious  assemblies,  each  claiming  to  be  the 
Associate  Reformed  Synod  of  New  York,  and  as  such,  enti- 
tled to  choose  trustees  of  this  seminary.  A  formal  elec- 
tion of  trustees  has  been  made  by  each  of  these  bodies,  and 
the  question  which  I  am  called  to  determine  is,  whether 
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the  assembly  from  which  the  relators  derive  their  title  has 
the  better  claim  to  be  regarded  as  the  true  and  properly 
constituted  Associate  Reformed  Synod  of  New  York. 

The  Associate  Reformed  Church  in  this  country  is  a 
Presbyterian  Church,  adhering  to  a  government  by  presby- 
ters or  ministers  of  equal  grade,  and  ruling  elders  chosen 
by  the  congregations.  This  government  is  administered 
through  church  sessions  or  congregational  judicatories, 
through  presbyteries  consisting  of  the  ministers  of  a  cer- 
tain district  together  with  a  ruling  elder  from  each  congre- 
gration,  and  through  particular  and  general  synods  which 
are  constituted  from  the  presbyteries. 

The  Synod  of  New  York  has  occupied  the  position  and 
relations  of  a  particular  synod  in  the  Associate  Reformed 
Church,  at  least  since  1855,  in  which  year  it  united  with 
other  particular  synods  of  the  same  communion,  known  as 
the  Synods  of  the  West,  and  a  body  was  constituted  out  of 
the  union  styled  the  General  Synod  of  the  Associate  Re- 
formed Church. 

The  organization  of  these  particular  synods,  including 
the  Synod  of  New  York,  consists  of  a  moderator  or  presid- 
ing officer  and  a  clerk.  The  moderator  is  chosen  by  each 
annual  synod  to  preside  during  that  synod,  and  it  is  also 
his  duty  to  open  the  session  of  the  next  ensuing  synod,  and 
to  conduct  its  proceedings  until  it  has  itself  become  organi- 
zed by  the  choice  of  its  own  moderator.  The  book  of  dis- 
cipline and  church  government  of  the  Associate  Reformed 
Church  expressly  requires  (book  1,  chap.  7)  that  every 
stated  meeting  of  a  synod  shall  be  opened  with  a  sermon 
and  prayer  by  the  moderator  of  the  last  assembly,  and  that 
he  shall  preside  until  another  moderator  shall  be  chosen. 
This  is  the  only  regular  and  recognized  mode  of  procedure 
in  these  assemblies,  unless  the  last  moderator  is  absent^ 
when  the  oldest  minister  present  is  to  take  his  place. 

The  Synod  of  New  York  met  in  the  city  of  New  York 
on  the  21st  of  October,  1857,  and  elected  the  Rev.  George 
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C.  Arnold  moderator.     He  presided  during  the  session  of 

1857,  and  the  Rev.  James  B.  Scouller  was  the  clerk.     At 
the  close  of  their  proceedings  the  synod  adjourned  to  meet 
in  the  village  of  York,  on  the  second  Monday  of  October, 

1858,  at  ten  o'clock  A.  M.     It  was  at  this  time  and  place 
appointed  for  the  meeting  of  the  synod  of  1858,  that  the 
occurrences  took  place  which  resulted  in  the  formation  of 
two  bodies,  each  claiming  to  be  the  Associate  Reformed 
Synod  of  New  York. 

It  will  be  seen  by  what  has  been  said,  and  still  more 
clearly  by  referring  to  the  testimony  in  the  case,  that  it 
was  the  right  and  the  duty  of  Mr.  Arnold,  if  he  were  pre- 
sent, to  open,  and  in  the  language  of  the  standards  of  this 
church,  "  constitute"  the  synod  at  York  in  October,  1858, 
and  to  act  as  its  presiding  officer  until  its  moderator  was 
chosen.  It  will  also  be  seen  that  it  was  the  right  and  the 
duty  of  Mr.  Scouller  to  act  as  the  clerk  of  that  body  upon 
its  organization,  to  furnish  its  roll  or  list  of  members,  and 
to  receive  and  examine  their  credentials  under  the  direc- 
tion of  the  moderator. 

When  the  third  Monday  of  October  in  1858  arrived,  a  con- 
siderable number  of  ministers  and  elders  were  present  in 
the  church  at  York  appointed  for  the  place  of  meeting  of 
the  synod,  and  there  is  no  dispute  that  among  them  were 
Messrs.  Arnold  and  Scouller.  About  ten  o'clock,  either  a 
few  minutes  before  or  a  few  minutes  after,  and  which  it  is 
impossible  to  say,  in  the  irreconcilable  discrepancy  as  to 
time  among  the  witnesses,  all  of  them  evidently  conscien- 
tious and  religioos  men — and  fortunately  the  precise  mo- 
ment is  in  my  judgment  wholly  immaterial — at  about  ten 
o'clock,  and  before  Mr.  Arnold  had  taken  his  seat  or  pro- 
ceeded to  open  the  synod  in  the  ordinary  manner,  one  of 
the  members  of  the  synod,  the  Rev.  Mr.  Farrington,  rose 
and  moved  that  Dr.  McCarrell  take  the  chair.  It  is  not 
very  clear  whether  this  motion  was  put  to  the  vote.  It 
was  accompanied  with  the  statement  that  Mr.  Arnold  had 
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connected  himself  with  another  ecclesiastal  body,  implying 
that  he  had  ceased  to  be  a  member  of  that  synod,  and 
assuming  that  he  was  potentially  if  not  literally  absent,  so 
that  the  contingency  had  occurred  in  which,  according  to 
the  discipline  of  the  church,  the  oldest  minister  present  was 
to  preside,  (book  1,  chap.  7,  sec.  1.)  Dr.  McCarrell  took  the 
chair,  called  to  order,  and  made  a  short  prayer.  A  motion 
was  then  made  that  Mr.  Wallace  should  be  clerk,  accompa- 
nied with  a  statement  that  Mr.  Scouller  had  also  ceased  to 
be  a  member  of  the  body  in  the  same  way  as  the  last  mode- 
rator. Dr.  McCarrell  put  it  to  vote  and  pronounced  it 
carried.  A  motion  was  then  made  to  adjourn  to  another 
building,  which  was  carried,  when  the  ministers  and  elders 
who  had  taken  part  in  these  proceedings  left  the  church, 
and  assembled  separately  elsewhere,  claiming  to  be  the 
true  and  lawful  Associate  Reformed  Synod  of  New  York. 
These  persons  who  effected  an  organization  in  the  manner 
which  has  now  been  described,  were  a  minority  of  the  min- 
isters and  elders  present  and  accredited  to  the  synod  in  the 
usual  way.  They  numbered  sixteen  only,  nine  ministers 
and  seven  elders. 

After  these  proceedings  had  taken  place,  Mr.  Arnold  pro- 
ceeded in  the  ordinary  manner,  together  with  Mr.  Scouller, 
to  conduct  devotional  exercises,  and  afterwards  to  open 
the  proceedings  as  a  synod  of  the  persons  who  remained, 
and  who,  as  has  been  stated,  constituted  a  very  considera- 
ble majority  of  the  original  body.  They  also  claimed  to 
be  and  to  act  as  the  Associate  Reformed  Synod  of  New 
York.  Each  body  thus  had  its  adherents,  ministers,  elders 
and  presbyters,  and  each  has  continued  its  organization 
and  its  claims  down  to  the  present  time.  Each  of  these 
bodies  elected  trustees  of  the  theological  seminary,  at  that 
sitting  for  the  year  1858.  The  minority  organization 
adjourned  their  assembly  to  the  16th  of  June,  1859,  when 
they  met,  claiming  to  be  the  Associate  Reformed  Synod  of 
New  York  for  1859,  and  elected  the  present  defendants 
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trustees.  The  majority  organization  adjourned  to  October 
4th,  1859,  and  at  that  raeetiug  the  relators  were  chosen 
trustees  by  the  vote  of  the  synod  which  they  contend  con- 
tinued to  be  the  synod  of  New  York. 

Thus  the  court  is  driven  to  determine  which  of  these  two 
bodies  has  the  better  claim  of  right  to  be  the  constituent 
body  which  is  to  choose  the  trustees  of  this  seminary. 
This  is  indeed  the  only  question  in  the  case.  It  is  not  a 
question  of  theological  doctrines,  unless  these  should  turn 
out  to  be  involved  in  the  question  of  the  constitution  of 
these  rival  synods,  which,  I  think,  is  not  the  fact.  Nor  is 
it  a  question  of  the  discharge  of  a  trust,  or  the  application 
of  trust  funds.  We  are  simply  to  determine  now  who  are 
the  trustees,  and  that  depends  upon  the  determination  as 
to  which  of  the  two  synods  whose  history  and  constitution 
are  disclosed  by  the  evidence,  is  legally  entitled  to  be 
recognized  as  the  Associate  Reformed  Synod  of  New  York. 

The  proceedings  of  the  party  or  body  from  whom  the 
defendants  derive  their  title,  have  in  effect  shifted  the 
burden  of  proof  upon  the  issue.  At  the  origin  of  their 
separate  organization  in  1858,  the  persons  who  acted  with 
Mr.  Farrington  and  Dr.  McCarrell,  asserted  and  assumed 
that  the  officer  who  was  authorized  and  required  by  their 
discipline  to  constitute  the  synod,  was  to  be  considered  as 
absent,  and  after  they  had  perfected  their  distinct  organi- 
zation they  proceeded  to  separate  from  themselves,  and 
thus  from  the  rights  and  privileges  of  membership  in  the 
synod  of  the  church,  if  they  were  that  body,  all  those  of 
their  number  who  had  been  concerned  in  the  proceedings 
or  had  sanctioned  the  acts  of  which  they  complained.  Such 
a  forfeiture  as  this,  affecting  in  this  case  not  only  ecclesi- 
astical privileges  but  temporal  rights,  cannot  be  presumed, 
it  must  be  proved.  Although,  therefore,  by  the  form  of  the 
issue  and  the  nature  of  the  case,  the  relators  must  establish 
their  title  to  the  office  in  question,  yet  in  point  of  fact, 
upon  this  evidence,  the  defendants  are  compelled  to  make 
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out  that  the  moderator  of  the  synod  of  1857  should  have 
been  considered  by  the  synod  of  1858,  and  must  be  regarded 
by  the  courts  not  to  have  been  present  when  the  synod  of 
1858  was  organized.  Otherwise  the  proceedings  of  the 
minority  at  that  time  were  irregular  and  unjustifiable,  and 
the  first  and  initiatory  step  in  the  title  of  the  defendants 
fails.  This  is  the  hinge  of  the  present  controversy.  If 
Mr.  Arnold  and  those  who  remained  and  acted  with  him, 
were  at  that  time  members  of  the  synod,  and  entitled  to  be 
recognized  as  such ;  if  they  had  not  forfeited  and  posi- 
tively lost  these  rights  and  privileges,  the  proceedings 
which  constituted  the  synod  from  which  the  defendants 
derive  their  title  were  plainly  invalid,  and  no  legal  rights 
could  grow  up  out  of  them.  Nor  could  any  such  rights 
subsequently  attach  themselves,  so  far  as  I  can  see,  to  a 
body  which  was  illegal  and  invalid  in  its  inception,  even  if 
the  persons  who  composed  the  true  synodical  assembly,  or 
the  body  itself,  had  subsequently  been  guilty  of  the  gravest 
offences  against  the  doctrine  or  the  discipline  of  the  church. 
Whatever  equities  might  arise  out  of  such  a  state  of  facts, 
the  legal  right  to  elect  trustees  of  the  theological  semi- 
nary, according  to  its  charter,  could  not  by  any  course  of 
events  which  I  can  now  think  of,  be  transferred  from  the 
existing  formally  and  duly  constituted  synod,  to  a  body  of 
men  which  had  no  regular  or  valid  inception  or  constitu- 
tion as  a  judicatory  of  the  church,  according  to  its  rules. 
It  becomes  therefore  important  to  see  upon  what  this  action 
of  the  minority,  in  1858,  was  based,  and  for  this  purpose 
we  must  go  back  a  short  distance  in  the  history  of  this 
church. 

The  Associate  Reformed  Church  in  this  country  origi- 
nated in  the  union  of  two  bodies  of  Scotch  Presbyteri- 
ans, known  as  the  Associate  and  the  Reformed  Presbyterian 
Churches.  This  union  was  accomplished  in  1782.  With- 
out tracing  the  subsequent  history  of  the  church  or  of  its 
organization,  it  is  sufficient  to  say,  that  in  1855  there  had 
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come  to  be  a  general  synod  of  the  presbyteries  in  the  west- 
ern states,  including  three  particular  synods  at  the  west, 
and  a  separate  synod  of  New  York,  which  latter  was  the 
body  to  which  the  control  of  the  theological  seminary  was 
confided,  according  to  its  charter.  In  1855,  the  synod  of 
New  York  united  as  a  particular  synod  with  the  general 
synod  of  the  west,  which  thus  became  the  supreme  legisla- 
tive and  judicial  body  of  the  Associate  Reformed  Church. 
During  all  the  time  since  1782,  however,  there  had 
existed  a  separate  organization  derived  from  those  who 
objected  to  the  union  made  in  that  year,  who  insisted  that  it 
involved  a  compromise  or  a  surrender  of  principles,  and  who 
preserved  a  distinct  organization  as  the  Associate  Church. 
This  body  had  grown  to  be  nearly  as  large  as  the  Associate 
Reformed  Church,  or  at  least  as  that  portion  of  the  latter 
body  which  adhered  to  its  general  synod.  In  1856  nego- 
tiations were  entered  into  for  a  union  of  the  Associate  and 
the  Associate  Reformed  Churches.  These  negotiations  were 
conducted  by  the  general  synods  of  the  churches,  and  at 
length,  in  1858,  resulted  in  a  union  of  these  two  bodies,  and 
the  formation  of  a  general  assembly  embracing  the  particu- 
lar synods  and  presbyteries  of  the  Associate  and  Associate 
Reformed  Churches.  This  union  was  the  act  of  the  gen- 
eral synods  of  the  two  bodies  exclusively ;  no  votes  were 
had  in  the  particular  synods  or  the  presbyteries,  except 
the  advisory  action  of  the  presbyteries  upon  the  plan  or 
overture  sent  down  to  them  by  the  general  synod.  It  is 
indeed  one  ground  of  complaint  by  those  who  dissent  from 
the  union,  that  it  was  a  stretch  or  usurpation  of  power  by 
the  general  synod  of  the  Associate  Reformed  Church,  and 
was  not  effected  or  sanctioned  by  the  concurrent  vote  or 
action  of  the  presbyteries.  In  like  manner  individuals 
were  not  required,  nor  indeed  permitted,  to  take  any  direct 
part  in  the  act  of  union,  other  than  by  their  votes  in  the 
bodies  to  which  they  belonged,  and  by  their  adherence  to 
those  bodies  after  the  general  synod  with  which  they  were 
VOL.  XXII.  20 
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connected  had  agreed  to  unite  with  the  Associate  Church. 
It  was  a  portion  of  this  plan  of  union  that  the  several  Asso- 
ciate Reformed  Synods  and  presbyteries  should  continuer 
and  retain  their  separate  existence  and  control  over  any 
property  or  funds  under  their  respective  charge.  This 
part  of  the  plan  is  stigmatized  in  strong  language  by 
the  counsel  for  the  defendants ;  but  whatever  may  have 
been  its  design,  it  does  not  appear  to  me  to  be  inconsistent 
with  the  formation  of  a  general  United  Presbyterian  As- 
sembly, constituted  of  joint  presbyteries,  or  of  the  presby- 
teries of  either  church  acting  in  union  with  those  of  the 
other.  It  is  not  necessary  at  present  to  determine  the  ulti- 
mate consequences  of  the  union  accomplished  by  the  two 
general  synods,  if  that  union  should  produee  the  applica- 
tion of  property  or  funds  belonging  to  the  Associate  Re- 
formed Church,  to  the  promulgation  of  tenets  in  conflict 
with  the  teaching  of  that  church.  It  is  only  necessary  to 
see  at  present  whether  the  union  of  the  general  synods  of 
the  Associate  and  Associate  Reformed  Churches  worked 
the  extinction  of  the  subordinate  judieatories  of  these 
churches,  or  rather,  whether  the  expression  of  approval  or 
consent  to  that  union  by  the  persons  who  voted  in  the  gen- 
eral synod  ipso  facto  deprived  them  of  membership  in  their 
church,  arid  of  a  right  to  sit  and  act  in  its  assemblies.  The 
claim  of  the  defendants  goes  to  this  extent,  for  as  I  have 
already  said,  the  synod  of  New  York,  in  October,  1858,  as 
a  body,  had  taken  no  action  upon  this  plan  of  union,  and 
the  individuals  whose  position  in  the  church  and  the  synod 
was  questioned,  had  never  been  called  upon  as  individual 
ministers  or  elders  or  members  of  the  church,  to  act  in  any 
way  upon  or  under  the  proposed  union.  If  Mr.  Arnold, 
the  moderator  of  the  last  preceding  synod,  had  ceased  to 
be  a  member  of  the  church,  and  abdicated  his  office  as 
moderator,  it  was  because  as  an  individual  member  of  ano- 
ther body  he  had  voted  in  favor  of  and  taken  part  in  the 
formalities  attending  the  union  of  the  two  churches.  If 
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the  synod  of  New  York  had  by  a  formal  act  entered  into  a 
coalition  with  another  body,  by  which  it  had  merged  or 
lost  its  individual  existence,  and  a  portion  of  its  members 
refusing  to  consent  to  or  be  bound  by  the  act,  had  remained 
and  organized  themselves,  the  question  as  it  would  regard 
that  remnant  might  be  different.  A  question  like  this  was 
presented  to  the  chancellor  of  New  Jersey  in  the  case  of 
The  Associate  Reformed  Church  agt.  The  Trustees  of  the 
Theological  Seminary,  (3  Green  Ch,  .R.,  79.)  The  general 
eyriod  of  the  Associate  Reformed  Church  in  1822  formed  a 
union  with  the  general  assembly  of  the  Presbyterian  church, 
by  which  it  surrendered  its  separate  existence,  and  became 
merged  in  the  latter  body.  This  involved  the  transfer  to 
the  latter  of  the  library  and  funds  of  the  seminary  which 
was  under  its  charge  and  was  not  then  incorporated. 
There  was  a  considerable  portion  of  the  Associate  Reformed 
Church  who,  refusing  to  become  connected  with  the  Pres- 
byterian church,  remained  adhering  to  their  peculiar  tenets 
and  their  separate  organization.  They  constituted,  of 
necessity,  the  Associate  Reformed  Synod,  if  that  body  any 
longer  existed,  and  they  proceeded  by  bill  against  the 
Princeton  Seminary,  to  whom  their  church  property  had 
been  transferred.  The  chancellor  of  New  Jersey  held  that 
the  surrender  of  the  majority  of  the  Associate  Reformed 
Synod,  although  it  might  have  the  effect  of  merging  them 
in  the  Presbyterian  church,  did  not  put  an  end  to  the  body 
which  they  left,  if  there  remained  any  constituents  to  form 
and  re-produce,  or  rather  continue,  that  body.  He  held, 
also,  that  it  was  a  breach  of  trust  to  devote  the  property 
which  had  been  contributed  for  the  supply  of  the  ministry 
of  the  Associate  Reformed  Church,  to  the  use  of  another 
denomination  ;  and  on  these  grounds  he  administered  the 
relief  sought. 

But  the  question  between  these  parties  is,  as  I  have  said, 
one  of  legal  right,  not  of  the  administration  of  a  trust  or  a 
charitable  use.  It  is  a  question  only  of  the  right  of  certain 
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persons  to  sit  in  the  Associate  Reformed  Synod  of  New  York. 
I  have  been  unable  to  see  how  the  gentlemen  who  seceded 
from  their  associates  at  York,  in  October,  1858,  were  autho- 
rized to  determine  or  to  assume,  or  how  the  court  can 
delare,  that  the  participation  of  Mr.  Arnold  as  a  commis- 
sioner to  the  general  synod  in  the  completion  of  a  union 
with  another  body  of  Christians  under  a  common  govern- 
ment, had  ipso  facto  destroyed  his  church  membership,  and 
vacated  his  church  office,  while  the  church  to  which  he 
belongs  still  survived,  and  was  intended  to  survive,  and  he 
declared  his  intention  of  continuing  his  connection  with  it. 
The  learned  counsel  for  the  defendants  insist,  that  by 
their  action  as  individuals,  Mr.  Arnold  and  those  who  con- 
curred with  him,  had  joined  a  different  religious  body  from 
the  Associate  Reformed  Church  to  which  they  had  belonged, 
as  if  they  had  become  members  or  office-bearers  in  the  Epis- 
copal or  the  Methodist  church.  I  am  not  prepared  to 
admit  the  analogy  of  the  present  case  to  such  a  supposed 
state  of  facts.  The  United  Presbyterian  Church  is  rather 
a  name  for  the  union  or  combination  of  two  religious  bodies, 
each  of  which  was  to  retain  its  own  organization,  and  might 
apparently  adhere  to  its  own  opinions,  so  far  as  they  differ 
from  each  other.  The  United  Church  was  not  an  existing 
body  in  which  synods  or  individuals  might  or  should  have 
become  merged.  The  union  between  the  two  synods,  in  1858, 
was  essentially  different  from  the  surrender  to  the  general 
assembly  in  1822.  I  do  not,  therefore,  feel  called  upon  to 
decide  whether  the  act  of  becoming  connected  with  ano- 
ther religious  body,  would  of  itself  dissolve  the  connection 
of  an  individual  with  this  church.  If  it  were  necessary  to 
decide  such  a  question  as  far  as  mere  legal  rights  and  con- 
ditions were  concerned,  I  should  not  think  that  such  an  act 
alone  would  ipso  facto  exscind  the  member,  if  he  had  not 
renounced  his  church.  It  may  be  a  part  of  the  discipline 
of  this  or  of  other  churches,  to  forbid  such  an  irregular 
connection  with  another  body  ;  but  until  the  discipline  was 
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applied,  by  an  expulsion  of  the  offender,  I  do  not  see  that  his 
legal  rights  or  position  would  be  affected.  Indeed,  if  the 
act  of  the  member  of  itself  terminated  his  connection  with 
the  church ;  no  discipline  could  be  exercised  upon  him. 

After  a  diligent  consideration  of  the  case,  aided  by  the 
very  able  arguments  of  the  counsel  on  both  sides,  I  have 
arrived  at  the  conclusion  that  I  am  not  required  or  autho- 
rized to  go  beyond  this  point.  I  am  of  the  opinion,  that 
the  action  of  the  persons  who  constituted  the  body  from 
which  the  defendants  derive  their  title,  was  premature  and 
irregular  ;  that  it  was  a  secession  from  the  synod,  and  not 
the  constitution  of  the  true  synod  ;  and  that  it  cannot  be 
relied  upon  to  confer  any  legal  rights. 

I  must  therefore  hold  that  the  plaintiffs  are  entitled  to 
judgment. 


SUPREME  COURT. 
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It  is  not  necessary  that  an  attachment  for  commitment,  for  disobedience  of  an  order 
made  by  a  judge  in  supplementary  proceedings,  should  be  issued  by  the  same 
judge  who  made  the  order;  it  may  be  issued  by  another  judge,  or  by  the  court 
itself.  (Following  the  case  of  Wicker  agt.  Dresser,  13  How.  Pr.  JR.,  331; 
and  in  opposition  to  Shepherd  agt.  Dean,  id.,  173.) 

The  abolishing  imprisonment  for  the  non-payment  of  costs  does  not  apply  to  a  judg- 
ment debtor  in  supplementary  proceedings,  who  is  in  contempt  for  not  paying  a 
judgment  and  costs  under  an  order  previously  granted. 

JVeto  York  Special  Term,  December,  1861. 
APPLICATION  to  discharge  prisoner  on  habeas  corpus. 

H.  D.  LAPATJGH  and  Mr.  OTIS,  for  prisoner. 
Mr.  BRYAN  and  Mr.  SHEHAN,  for  respondent. 

LEONARD,  Justice.     Kearney  applies  to   be   discharged 
from  imprisonment  on  habeas  corpus. 

He  was  committed  to  jail  as  for  contempt,  on  attachment 


310  NEW  YORK  PRACTICE  REPORTS. 

People  ex  rel.  Kearney  agt.  Kelly. 

issued  out  of  the  New  York  common  pleas,  for  disobedi- 
ence of  an  order  made  by  Judge  HILTON,  in  proceedings 
supplementary  to  execution,  directing  Kearney  to  pay  the 
plaintiff  in  such  proceedings  the  amount  of  the  judgment 
therein,  with  interest,  and  $25  costs  and  disbursements, 
within  ten  days,  or  in  default  thereof  that  an  attachment 
issue. 

The  writ  of  attachment  recites  the  said  proceedings  and 
the  said  order,  also  the  service  of  the  order  on  Kearney ; 
the  lapse  of  ten  days  appears  from  the  dates  ;  and  the 
default  of  Kearney  in  not  complying  with  the  order  is  sta- 
ted. The  process  then  directs  the  sheriff  to  attach  Kear- 
ney, commit  him  to  jail  and  there  detain  him  in  close  cus- 
tody till  he  complies  with  the  said  order  and  pays  the  judg- 
ment, $313.37,  and  interest  from  August  1,  1861,  and  $25 
costs,  or  until  discharged  by  due  process  of  law. 

The  order  directing  the  issue  of  this  attachment  has  been 
brought  into  court,  and  appears  to  be  signed  by  Judge 
DALY  as  an  order  in  a  proceeding  before  him,  but  is  enti- 
tled "At  chambers  of  the  court  of  common  pleas  of  the  city 
and  county  of  New  York." 

The  clerk  of  that  court  has  indorsed  the  writ  "  By  spe- 
cial order  of  the  court." 

The  counsel  for  the  relator  insists  that  no  contempt  i» 
charged  in  the  process,  and  that  the  order  for  the  attach- 
ment to  issue  and  to  commit  the  prisoner  was  made  without 
authority. 

The  law  in  respect  to  habeas  corpus  precludes  any  inquiry 
into  the  justice  or  legality  of  the  order  or  judgment  direct- 
ing the  imprisonment.  Those  questions  are  to  be  deter- 
mined on  appeal,  or  in  some  way  other  than  by  habeas  cor- 
pus. If  the  court  or  officer  had  jurisdiction  to  pronounce 
the  order  or  judgment  directing  the  imprisonment,  and  in 
cases  of  commitment  for  contempt,  if  the  contempt  is  spe- 
cifically and  plainly  charged  in  the  process,  the  prisoner 
must  be  remanded. 
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It  is  not  claimed  that  Judge  HILTON  had  not  authority 
to  direct  the  payment  of  money  by  the  defendant  Kearney 
in  proceedings  supplementary  to  execution. 

The  point  made  in  this  respect,  in  behalf  of  the  prisoner 
is,  that  the  proceedings  not  being  before  Judge  DALY,  he 
liad  not  authority  or  jurisdiction,  under  section  302  of  the 
Code,  to  order  the  attachment  to  issue  ;  and  that  the  court 
of  common  pleas  had  not  the  jurisdiction  to  direct  its  issue, 
but  the  judge  alone  before  whom  the  proceeding  was 
pending.  That  the  clerk  marked  the  process  "  By  special 
order  of  the  court,"  in  an  unauthorized  manner. 

The  objection  is  of  course  strictly  technical,  and  does  not 
involve  the  real  merits  of  the  imprisonment. 

The  prisoner  is,  however,  entitled  to  a  fair  consideration 
of  the  question  raised. 

The  conflicting  authority  of  the  two  cases  reported  in  13 
How.  Pr.  .R,,  has  perhaps  given  rise  to  this  application ; 
Shepherd  agt  Dean,  (p.  173,)  holding  that  the  contempt 
could  be  adjudged  only  by  the  judge  before  whom  the  pro- 
ceedings were  pending,  while  Wicker  agt.  Dresser,  (p.  331,) 
holds  not  only  that  the  process  may  be  issued  by  another 
judge,  but  also  by  the  court.  The  latter  decision  having 
been  made  in  the  supreme  court  of  this  district,  should,  I 
think,  be  now  adhered  to  in  this  case.  I  am  also  satisfied 
with  the  reasoning  of  the  learned  judge  who  pronounced 
the  decision. 

The  order  directing  the  attachment  to  issue  must  be 
considered  as  the  order  of  the  court,  and  that  the  clerk 
regularly  marked  the  writ 

The  writ  omits  to  state  that  the  prisoner  was  adjudged 
to  be  guilty  of  contempt,  but  the  facts  stated  clearly  amount 
to  a  contempt  The  attachment,  in  this  respect,  plainly 
charges  a  contempt  It  was  also  objected  by  the  counsel 
for  the  prisoner,  that  he  was  incarcerated  for  the  non-pay- 
ment of  $25  costs,  as  well  as  the  non-payment  of  the  judg- 
ment, and  that  imprisonment  for  costs  had  been  abolished. 
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Sections  297  and  301,  taken  together,  warrant  the  judge 
to  order  the  payment  of  costs,  if  property  be  found  in  the 
hands  of  the  debtor  sufficient  for  that  purpose. 

In  such  case  the  default  of  the  prisoner  in  not  paying  the 
costs  was  a  contempt,  as  well  as  in  neglecting  to  pay  the 
judgment.  We  are  not  at  liberty  to  inquire  whether  the 
prisoner  had  the  money  or  not.  If  the  judge  erred  in 
adjudging  that  the  prisoner  had  the  money,  his  remedy 
exists  in  another  way,  but  not  by  the  writ  of  habeas  corpus. 

Nor  is  the  prisoner  remediless.  Section  302  authorizes 
the  judge  who  committed  him,  or  the  court  in  which  the 
judgment  was  rendered,  to  discharge  him,  if  the  prisoner 
is  unable  to  pay  the  money  directed  to  be  paid,  or  to  endure 
his  imprisonment. 

The  habeas  corpus  must  be  discharged,  and  the  prisoner 
remanded. 


SUPREME  COURT. 


Jv  -  »  /yTHE  BOARD  OF  COMMISSIONERS  or  EXCISE,  for  the  city  and 
county  of  New  York  agt.  ROBERT  R.  PURDY. 


county  of  New  York  agt.  ROBERT  R.  PURDY. 

Where  actions  are  commenced  for  alleged  violations  of  the  "Act  to  suppress  intem- 
perance and  to  regulate  the  sale  of  intoxicating  liquors,"  passed  April  16,  1857, 
to  recover  a  penalty  given  by  the  act,  hy  any  other  person  than  the  commis- 
sioners of  excise,  although  prosecuted  in  their  name,  without  furnishing  proof  of 
the  neglect  of  the  commissioners  to  prosecute  for  the  period  of  ten  days  after  com- 
plaint to  them,  &c.,  as  required  by  the  act,  the  action,  on  motion,  will  be  dis 
missed  with  costs  to  be  paid  by  the  plaintiff's  attorney. 

This  question  can  be  properly  raised  on  motion,  as  these  facia  would  not  be  such  as 
are  called  issuable. 

JVeto  York  Special  Term, 

MOTIONS  to  dismiss  complaints,  &c. 

JAMES  M.  SMITH,  for  motions. 
SICKLES  &  GUSHING,  opposed. 

LEONARD,  Justice.     Motions  are  made  in  this  and  several 
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other  similar  actions  for  an  order  dismissing  them,  with 
costs,  to  be  paid  by  the  plaintiffs'  attorneys,  on  the  ground 
that  they  are  commenced  without  any  authority  or  lawful 
right  so  to  do. 

They  are  commenced  for  alleged  violations  of  the  "Act 
to  Suppress  Intemperance  and  to  Regulate  the  sale  of  Intoxi- 
cating Liquors,"  passed  April  16,  1857,  (vide  Sess.  L.  1857, 
vol.  2,  ch.  628,)  to  recover  a  penalty  of  fifty  dollars  in  each 
case,  for  the  sale  of  spirituous  liquors  or  wines,  in  quanti- 
ties less  than  five  gallons,  without  a  license. 

It  is  proven  by  affidavit,  on  the  part  of-  the  defendants, 
that  no  complaint  had  been  made  to  the  excise  commis- 
sioners, before  the  commencement  of  these  actions,  that 
the  defendants  had  violated  the  said  statute,  and  that  the 
commissioners  had  not  authorized  the  commencement 
thereof. 

These  facts  are  proved  upon  information  and  belief  only, 
but  are  not  denied  on  the  part  of  the  plaintiffs,  or  by  the 
attorneys  who  bring  the  actions. 

The  proof  was  sufficient  to  call  on  the  attorneys  who 
instituted  the  actions,  for  some  denial  or  explanation  ;  and 
as  they  have  not  thought  proper  to  do  so,  it  must  be 
assumed  that  none  can  be  made,  and  that  the  statements  of 
the  affidavits  are  true. 

By  section  22  of  the  act  referred  to,  it  is  directed  that 
the  penalties  for  which  these  actions  are  prosecuted,  shall 
be  sued  for  and  recovered  in  the  name  of  the  board  of  com- 
missioners of  excise. 

By  section  30  it  is  further  provided,  that  if  the  commis- 
sioners shall  neglect  to  prosecute  for  any  penalty  provided 
by  the  act,  for  the  period  of  ten  days  after  complaint  to 
them  that  any  provision  of  the  act  has  been  violated, 
accompanied  with  reasonable,  proof  of  the  same,  any  other 
person  may  prosecute  therefor  in  the  name  of  the  commis- 
sioners. 

It  is  quite  plain  that  the  legislature  have  here  imposed 
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a  condition  with  which  private  persons  must  comply  before 
they  are  authorized  to  prosecute  for  the  recovery  of  any 
penalty,  or  to  use  the  official  name  of  the  commissioners  as 
plaintiffs. 

The  condition  is  imposed  not  only  for  the  safety  of  the 
commissioners  and  the  public,  but  also  to  prevent  citizens 
from  being  vexed  by  informers  and  speculators  without 
probable  cause. 

The  commissioners  do  not  prosecute  these  actions  ;  they 
are  brought  by  some  one  else  using  their  name. 

Such  party  should  have  proved  on  this  motion  that  the 
commissioners  had  neglected  to  take  action  themselves  for 
ten  days  after  complaint  made  to  them  against  these  defend- 
ants respectively,  for  violation  of  the  law,  and  that  they 
had  produced  before  them  reasonable  proof  of  the  truth  of 
the  complaint. 

No  such  proof  has  been  offered.  Those  who  are  engaged 
in  the  prosecution  of  these  actions  do  not  bring  themselves 
within  the  provision  which  authorizes  them  to  do  so. 

The  question  is  properly  raised  on  motion,  inasmuch  as 
these  facts  would  not  be  such  as  are  called  issuable.  Clearly 
it  is  not  necessary  to  allege  them  in  the  complaint ;  and  I 
think  they  would  not  constitute  a  defence  if  interposed  by 
an  answer.  The  answer  would  be  (if  the  objection  were 
so  interposed)  that  the  party  who,  by  the  face  of  the  com- 
plaint, brought  the  action,  did  not  in  fact  bring  it.  Such 
an  answer  would  involve  only  the  question  whether  the 
attorneys  for  the  plaintiffs  were  guilty  of  misconduct,  and 
not  any  questions  pertaining  to  the  action. 

Such  questions  are  disposed  of  by  motion,  and  not  by  a 
trial  at  the  circuit. 

It  is  not  clear  that  this  was  the  ground  upon  which  the 
case  of  Pomroy  and  others,  Excise  Commissioners  of  Cortland 
county  agt.  Sperry,  (16  How.  Pr.  R.,)  was  disposed  of,  but 
I  have  no  hesitation  in  concurring  with  the  result  of  that 
case  for  the  reason  here  mentioned.  The  report  is  of  a 
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trial  at  the  circuit,  where  no  opinion  was  written  by  the 
judge,  but  the  reporter  has  undertaken  to  state  what  was 
there  decided,  whether  on  rumor  or  newspaper  statement, 
J  cannot  say.*  If  the  decision  there  was  founded  on  any 
other  reason  than  that  here  mentioned,  I  am  unable  to 
concur  in  it. 

The  case  in  4th  Denio  R.,  269,  (Thayer  and  others,  Over- 
seers of  the  Poor  of  the  Town  of  Otsego  agt.  Lewis,}  is  not  in 
point  here.  The  court  say  in  that  case,  (p.  273,)  "  it  should 
be  known  who  it  is  that  prosecutes  the  suit,  to  the  end  that 
he  may  be  held  answerable  as  the  real  plaintiff  in  the 
action."  The  party  who  there  prosecuted  in  the  name  of 
the  overseers  was  required,  by  law,  to  give  them  security 
against  costs,  in  case  of  failure  to  recover  judgment.  That 
was  a  question  in  which  the  overseers  alone  had  any  inte- 
rest. The  defendant  there  could  look  to  the  overseers  or 
the  town  if  he  succeeded  in  his  defence,  and  it  was  no  con- 
cern of  his  whether  the  overseers  were  indemnified  by  a 
suitable  bond  or  not. 

Under  this  statute,  the  legislature  have  required  the 
party  who  turns  informer,  and  claims  to  make  use  of  the 
names  of  the  commissioners  of  excise  as  plaintiffs,  to  pro- 
duce reasonable  proofs  that  the  accused  party  has  been 
guilty.  The  provision  here  is  different  in  character  from 
the  one  referred  to  in  4th  Denio. 

The  motions  are  granted,  with  $10  costs  of  motion,  to 
be  included  in  one  order  only. 

*  NOTE. — It  is  proper,  perhaps,  to  state,  that  the  report  of  that  case  was  written 
by  Judge  BALCOM  himself,  and  by  him  sent  to  the  Reporter,  just  as  it  ia  pub- 
lished, (except  the  head  note.) — REP. 
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SUPREME  COURT. 
FREY  agt.  JOHNSON. 

A  contract  to  be  perfect,  must  contain  in  the  body  of  it,  or  by  necessary  implica- 
tion, the  names  of  the  contracting  parties,  the  subject  matter  of  the  contract,  the 
consideration,  and  the  promise. 

Where,  in  a  contract  under  seal,  it  is  the  manifest  intention  that  a  party  shall  do 
certain  things  not  expressly  stipulated,  a  covenant  to  do  such  acts  will  be  infer- 
red; and  an  action  may  be  maintained  for  their  non -performance  in  like  manner 
as  if  the  instrument  had  contained  express  covenants  to  perform  them. 

Where,  by  the  terms  of  such  contract,  delivery  of  the  deed  by  one  party  and  pay- 
ment by  the  other  are  to  be  simultaneous,  the  covenants  are  dependent,  and  nei- 
ther party  can  maintain  an  action  against  the  other  at  law  for  a  breach,  without 
showing  performance  or  an  offer  to  perform  on  his  part. 

In  such  case,  readiness  and  willingness  to  perform  is  not  sufficient  to  give  a  cause 
of  action. 

The  complaint,  too,  should  contain  an  averment  of  performance  or  tender  of  per- 
formance by  the  plaintiff. 

It  is  not  enough  to  aver  a  readiness  and  willingness  to  perform  by  the  plaintiff  and 
a  failure  and  neglect  to  perform  by  the  defendant. 

Saratoga  Special  Term,  June,  1861. 

THIS  action  was  brought  on  a  contract  for  the  sale  of 
plaintiff's  farm,  by  which  the  plaintiff  claimed  to  recover 
$2,000  as  liquidated  damages  for  the  failure  of  the  defend- 
ant to  perform  on  his  part.  The  cause  was  tried  by  the 
court,  without  a  jury.  By  the  complaint,  the  plaintiff 
averred  readiness  on  his  part  to  perform  all  the  conditions 
of  the  agreement  by  him  to  be  performed ;  that  he  had 
requested  the  defendant  to  perform,  but  that  he  had  neg- 
lected, refused,  and  utterly  and  entirely  failed  to  do  so. 

By  the  answer,  the  defendant  denied  every  material  alle- 
gation, except  the  execution  and  delivery  of  the  contract. 
On  the  trial  it  was  proved  and  admitted  that  plaintiff  duly 
executed  the  deed  to  the  defendant,  and  held  it  ready  to 
be  delivered  whenever  the  defendant  should  comply  with 
the  covenants  and  conditions  of  the  contract  on  his  part ; 
and  that  defendant  neglected  to  perform  each  and  every  of 
the  covenants  and  conditions  of  the  contract  to  be  perfor- 
med by  him. 
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There  was  no  proof  that  the  defendant  refused  to  per- 
form, or  that  the  plaintiff  tendered  the  deed,  or  offered  per- 
formance on  his  part,  or  demanded  of  the  defendant  per- 
formance by  him.  The  terms  of  the  contract  sufficiently 
appear  in  the  opinion  of  the  court. 

A.  HEES,  for  plaintiff. 
J.  H.  COOK,  for  defendant. 

BOCKES,  Justice.  The  plaintiff,  by  this  action,  seeks  to 
recover  $2,000,  as  fixed  and  liquidated  damages  for  a 
breach  of  contract. 

On  the  1st  of  July,  1856,  the  parties  entered  into  a  con- 
tract, in  writing  and  under  seal,  by  which  the  plaintiff 
agreed  to  sell  and  convey  to  the  defendant,  his  farm,  called 
the  homestead,  situated  in  Palatine,  Montgomery  county, 
for  the  aggregate  sum  of  $19,000  ;  the  deed  to  be  executed 
by  himself  and  wife,  subject  to  existing  incumbrances  to 
the  amount  of  $11,000,  provided  and  upon  condition  that 
the  defendant  should  pay  the  plaintiff  $4,000  on  the  first 
of  April,  1857,  and  the  remaining  sum  of  $4,000,  with  inte- 
rest from  the  last  mentioned  day,  on  the  first  of  July  of 
the  same  year.  The  deed  was  to  be  executed  April  1,  1857, 
and  was  to  be  placed  in  the  hands  of  the  cashier  of  the 
Herkimer  County  Bank,  in  escrow,  to  be  delivered  when 
the  last  mentioned  $4,000,  with  interest,  should  be  depo- 
sited in  said  bank  to  plaintiff's  credit. 

It  was  also  agreed  in  and  by  the  contract  as  follows : 
"  That  the  party  that  shall  fail  to  perform  this  agreement 
on  his  part,  will  pay  to  the  other  the  full  sum  of  $2,000  as 
liquidated,  fixed  and  settled  damages,"  which  $2,000  dam- 
ages it  was  expressly  stated  had  "  reference  to  the  first 
payment,  and  not  otherwise." 

The  parties  also  in  the  contract  agreed  on  a  scheme  by 
which  the  payment  of  the  $2,000  damages  would  (as  it  was 
supposed)  be  secured;  This  part  of  the  agreement  was  as 


318  NEW  YORK  PRACTICE  REPORTS. 

Frey  agt.  Johnson. 

follows  :  "  And  it  is  further  agreed  between  the  parties 
aforesaid,  that  as  a  guaranty  for  the  payment  of  the  said 
sum  of  $2,000  by  the  party  of  the  second  part,  if  he  shall 
forfeit  this  agreement,  that  he,  the  said  party  of  the  second 
part,  about  to  return  to  California,  shall,  as  soon  as  he  rea- 
sonably can  do  so,  on  his  arrival  in  California,  transmit  a 
draft  for  the  same,  payable  in  the  city  of  New  York,  to  the 
order  of  the  cashier  of  the  Herkimer  County  Bank,  so  that 
the  said  draft  shall  be  in  the  hands  of  the  said  cashier  by 
the  15th  day  of  October  next  ensuing,  unless  the  said  draft 
shall  be  delayed  in  its  transit  from  San  Francisco  to  New 
York  by  unavoidable  accident ;  the  said  amount  of  $2,000 
to  be  paid  over  to  the  said  party  of  the  first  part  when  the 
party  of  the  second  part  shall  fail  to  comply  with  any  of 
the  stipulations  of  the  foregoing  contract,  and  not  other- 
wise. And  when  the  said  amount  shall  be  so  deposited  as 
aforesaid,  then  the  party  of  the  first  part  shall  execute  a 
mortgage  on  the  premises  in  question,  to  the  party  of  the 
second  part,  for  the  payment  of  $2,000  as  a  guaranty  for 
the  amount  to  be  forfeited  and  paid  by  him  the  said  party 
of  the  first  part,  in  case  of  his  failure  to  perform  the  stipu- 
lations of  the  foregoing  contract." 

It  was  admitted  on  the  trial  that  none  of  the  covenants 
or  conditions  of  the  agreement  were  kept  or  performed  by 
the  defendant,  but  that  he  had  neglected  to  perform  all  of 
them  on  his  part.  Also  that  the  plaintiff  did  not  at  any 
time  deposit  with  the  cashier  a  deed  executed  by  himself 
and  wife,  although  he  had  the  deed  duly  executed  and 
acknowledged,  ready  for  delivery  whenever  the  defendant 
should  comply  with  the  terms  of  the  contract. 

On  an  analysis  of  the  agreement,  it  will  be  seen  that  the 
first  thing  agreed  to  be  done  was  the  placing  by  the  defend- 
ant of  $2,000  in  the  hands  of  the  cashier  of  the  Herkimer 
County  Bank,  to  be  paid  over  to  the  plaintiff  when  the 
defendant  should  fail  to  fulfil  any  of  the  stipulations  of  the 
contract  on  his  part  to  be  performed  ,*  and  the  next  was 
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the  execution  by  the  plaintiff  to  the  defendant  of  the  mort- 
gage as  security  to  him  for  the  payment  of  the  $2,000,  in 
case  the  plaintiff  should  fail  to  fulfil  the  agreement  on  his 
part.  The  deposit  with  the  cashier  was  to  be  made  by 
the  15th  of  October,  unless  the  draft  should  be  delayed  in 
its  transmission  through  unavoidable  accidents,  and  when 
so  deposited  the  plaintiff  should  execute  the  mortgage. 

The  covenant  to  deposit  the  $2,000  was  an  independent 
covenant.  No  duty  or  obligation  devolved  on  the  plaintiff 
to  execute  the  mortgage  until  the  draft  should  be  trans- 
mitted and  be  received  by  the  cashier. 

The  defendant  not  having  performed  this  part  of  the 
agreement,  the  plaintiff  was  not  in  default  for  not  execut- 
ing the  mortgage.  There  was  a  clear  breach  of  the  agree- 
ment in  this  particular  by  the  defendant,  for  which  the 
plaintiff  would  be  entitled  to  recover  at  least  nominal  dam- 
ages, were  this  the  whole  case. 

It  is  claimed  by  the  plaintiff  that  for  this  breach  of  the 
contract  alone,  he  is  entitled  to  recover  the  $2,000  dam- 
ages. He  bases  such  claim  on  two  clauses  of  the  agree- 
ment. The  first  is  above  set  out,  by  which  it  was  agreed 
that  the  party  "  that  should  fail  to  perform  the  agreement 
on  his  part,  would  pay  to  the  other  the  full  sum  of  $2,000 
as  liquidated,  fixed  and  settled  damages."  The  second  is 
that  which  provides  for  the  deposit  with  the  cashier,  of 
$2,000  as  security  "  to  be  paid  over  to  the  said  party  of 
the  first  part,  when  the  party  of  the  second  part  shall  fail 
to  comply  with  any  of  the  stipulations  of  the  foregoing  con- 
tract, and  not  otherwise." 

This  last  clause  must  be  considered  in  connection  with 
the  former.  It  is  the  former  clause  which  gives  the  $2,000 
to  the  plaintiff,  if  he  be  in  fact  entitled  to  this  sum. 

The  last  clause  declares  when  the  $2,000  to  which  he  will 
be  entitled  in  a  certain  contingency  shall  be  paid  over. 
This  brings  us  to  consider  the  true  construction,  force  and 
effect  of  the  former  stipulation.  It  is  in  these  words :  "And 
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it  is  further  agreed  between  the  parties  hereto,  that  the 
party  that  shall  fail  to  perform  this  agreement  on  his  part, 
will  pay  to  the  other  the  full  sum  of  $2,000  as  liquidated, 
fixed  and  settled  damages."  Then  follows  this  qualifica- 
tion :  "  It  is  understood  that  the  $2,000,  as  liquidated  dam- 
ages, has  reference  to  the  first  payment,  and  not  otherwise." 
Giving  this  language  any  meaning  whatever,  and  it  ope- 
rates as  a  restriction  on  the  preceding  stipulation.  Its 
clear  import  is,  that  the  $2,000  damages  should  be  forfeited 
and  paid  by  the  defendant  in  case  he  should  neglect  or 
refuse  to  make  the  first  payment  of  $4,000  on  the  1st  April, 
1857,  or  by  the  plaintiff  in  case  he  should  fail  to  perform 
by  the  due  execution  and  deposit  of  the  deed.  The  deed 
was  to  be  executed  on  the  first  day  of  April,  1857,  and  by 
fair  inference,  although  not  so  expressly  stated  in  the 
agreement,  was  then  to  be  placed  in  the  hands  of  the 
cashier  as  an  escrow,  "  provided  and  upon  condition"  that 
the  defendant  made  payment  as  therein  specified,  $4,000, 
on  that  day.  The  execution  and  deposit  of  the  deed  by 
the  plaintiff,  and  the  payment  of  $4,000  by  the  defendant, 
were  to  be  simultaneous,  and  were  dependent  acts.  This 
was  the  occasion  for  the  first  payment  of  $4,000  ;  and  the 
agreement  provides  as  follows  :  "  It  is  understood  that  the 
$2,000,  as  liquidated  damages,  has  reference  to  the  first 
payment,  and  not  otherwise."  It  had,  therefore,  no  refer- 
ence to  the  deposit  of  the  $2,000  as  a  security,  or  to  a  fail- 
ure by  the  defendant  to  make  such  deposit. 

The  most  that  can  be  claimed  for  the  stipulation  in  the 
agreement  providing  for  the  payment  of  liquidated  damages 
under  the  qualification  attached  to  it  is,  that  it  was  inten- 
ded to  embrace  the  acts  to  be  performed  by  the  parties  at 
the  time  when  the  first  payment  of  $4,000  was  to  be  made, 
and  provided  for  the  payment  of  $2,000  as  stipulated  dam- 
ages for  a  neglect  by  either  to  perform  what  was  agreed  by 
them  respectively  to  be  done  at  that  time.  This,  I  think, 
is  the  fair  construction  to  be  given  to  this  provision  of  the 
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agreement.  It  may  be  said  that  the  qualification  limits  the 
$2,000  damages  "  to  the  first  payment" — that  is,  that  the 
stipulation,  with  its  qualification,  is  limited  in  its  effect  to 
the  defendant,  and  provides  for  the  payment  by  him  of 
$2,000  as  damages,  in  case  of  his  neglect  and  failure  to  pay 
$4,000  on  the  first  April,  and  has  no  application  to  the 
plaintiff  or  to  any  default  on  his  part  to  fulfil  the  agree- 
ment. But  the  stipulation  is  mutual,  and  plainly  applies 
to  both  parties,  and  was  clearly  intended  to  reach  a  dere- 
liction by  either.  The  language  adopted  is,  that  the  party 
who  should  fail  to  perform,  would  pay  to  the  other  the  full 
sum  of  $2,000 ;  and  the  qualification  which  declares  that 
the  $2,000  damages  "  has  reference  to  the  first  payment, 
and  not  otherwise,"  must  be  construed  to  limit  the  stipula- 
tion to  the  acts  to  be  performed  at  the  time  when  the  first 
payment  was  to  be  made,  rather  than  merely  to  a  failure 
by  the  defendant  then  to  make  payment.  This  construc- 
tion secures  mutuality,  and  is  within  the  plain  import  and 
spirit  of  the  agreement. 

The  agreement  was  then  to  be  performed  in  all  its  essen- 
tial requisites.  The  deed  was  then  to  be  executed  and 
delivered.  The  payment  of  $4,000  was  then  to  be  made, 
and  the  defendant  was  then  to  take  possession.  All  that 
would  remain  was  the  further  payment  of  $4,000  and  inte- 
rest, on  the  first  day  of  July  next  following,  as  security  for 
which  the  deed  was  to  be  held  in  escrow. 

It  seems  to  me,  that  the  stipulation  in  regard  to  dama- 
ges— especially  considered  in  connection  with  the  qualify- 
ing clause —  has  reference  only  to  breaches  resulting  from 
a  failure  by  either  party  to  perform  on  the  first  of  April, 
1857,  as  they  had  agreed. 

Suppose  all  the  terms  and  conditions  of  the  agreement 
had  been  performed,  which  by  its  provisions  were  to  be 
performed  on  the  first  of  April ;  or  suppose  the  parties  had 
then  met,  and  each  had  tendered  to  the  other  full  and  com- 
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plete  performance,  could  either  have  maintained  an  action 
for  the  recovery  of  the  $2,000  ?  Clearly  not. 

But  it  is  urged  that  by  the  contract  the  $2,000  damages 
were  "  to  be  paid  over  to  the  said  party  of  the  first  part 
when  the  party  of  the  second  part  shall  fail  to  comply  with 
any  of  its  stipulations." 

This,  however  plainly  contemplates  the  money  in  hand — 
the  actual  deposit  already  made  with  the  cashier — not  a 
breach  of  the  agreement  to  deposit  and  the  payment  of 
money  not  received. 

It  follows,  therefore,  that  the  plaintiff  is  not  entitled  to 
recover  $2,000,  as  stipulated  damages,  for  a  breach  by  the 
defendant  of  the  agreement  to  transmit  to  the  cashier  that 
sum  as  security. 

Two  questions  still  remain  to  be  considered  :  first,  whe- 
ther, under  the  pleadings  and  facts  admitted,  a  cause  of 
action  is  made  out  against  the  defendant  for  a  non-peform- 
ance  of  the  terms  of  the  agreement  which  were  to  be  per- 
formed by  him  on  the  first  of  April,  1857  ;  and  secondly, 
•whether  the  sum  mentioned  in  the  agreement  to  be  paid 
for  its  breach,  is  to  deemed  in  the  nature  of  a  penalty  or 
as  stipulated  damages. 

The  agreement  is  not  entirely  clear  and  specific  in  all 
its  facts.  A  contract,  to  be  perfect,  must  contain  in  the 
body  of  it,  or  by  necessary  implication,  the  names  of  the 
contracting  parties  ;  the  subject  matter  of  the  contract ; 
the  consideration,  and  the  promise. 

In  this  case,  the  plaintiff  in  express  terms  promised  and 
agreed  to  convey  the  premises  to  the  defendant  for  the  con- 
sideration of  $19,000,  but  there  is  no  express  promise  on 
the  part  of  the  defendant  to  pay  that  sain.  The  plaintiff 
agreed  to  sell  to  the  defendant  the  farm,  and  execute  and 
deliver  the  deed,  "  provided  and  upon  condition"  that  the 
defendant  should  pay  him  the  sum  of  $19,000.  The  time 
of  payment  and  for  delivery  of  the  deed  is  specified,  as  well 
as  the  period  when  the  defendant  should  go  into  posses- 
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eion.  The  agreement  also  speaks  of  the  money  as  due 
thereunder,  and  provides  against  any  breach  of  the  agree- 
ment by  the  defendant. 

A  covenant  on  his  part  to  accept  the  deed  and  to  pay 
the  specified  consideration,  must  therefore  be  implied. 
(Richards  agt.  Edick,  17  Barb.,  260 ;  Barton  agt.  McLean, 
5  Hill,  256.) 

The  rule  is  this  :  that  if  in  a  written  contract  under  seal, 
the  words  manifest  a  clear  intention  that  a  party  shall  do 
certain  things  not  expressly  stipulated,  a  covenant  to  do 
such  acts  will  be  inferred ;  and  an  action  may  be  main- 
tained for  their  non-performance  in  like  manner  as  if  the 
instrument  had  contained  express  covenants  to  perform 
them.  It  is  entirely  clear  in  this  case,  from  the  terms  of 
the  instrument,  that  the  defendant  intended  to  bind  him- 
self to  pay  the  consideration  of  the  purchase.  A  promise 
or  covenant  to  that  effect  will  therefore  be  implied. 

The  agreement  is  somewhat  indefinite  in  another  par- 
ticular. The  plaintiff  agreed  to  execute  and  deliver  to  the 
defendant  a  warranty  deed  of  the  farm,  subject  to  certain 
incumbrances  amounting  in  the  aggregate  to  $11,000,  pro- 
vided and  upon  condition  that  the  defendant  should  pay 
him  therefor  $19,000.  Stopping  here,  and  it  would  appear 
that  $30,000  was  the  estimated  value  of  the  farm.  But  the 
entire  sentence  reads  thus  :  provided  and  upon  condition 
that  the  defendant  should  pay  therefor  $19,000,  as  follows, 
to  wit :  $4,000  on  the  first  day  of  April,  1857,  and  the 
remaining  sum  of  $4,000  on  the  first  day  of  July  of  the 
same  year,  with  lawful  interest  on  the  said  last  mentioned 
sum  from  the  said  first  day  of  April. 

Taking  it  together,  it  may  fairly,  and,  I  think,  must 
necessarily  mean  that  $19,000  was  the  etimated  value  of 
the  farm,  which  was  to  be  paid  as  follows :  $11,000  by 
assuming  the  incumbrances  ;  $4,000  on  the  first  day  of 
April,  1857,  and  the  remaining  $4,000,  with  interest  from 
April,  on  the  first  day  of  July  then  next  following. 
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It  is  also,  I  think,  fairly  to  be  inferred,  although  not  so 
expressed  in  terms,  that  the  incurabrances  were  to  be  made 
just  $11,000  on  the  first  day  of  April,  1857.  That  was  the 
time  when  the  agreement  was  to  be  performed  by  giving 
the  deed  and  taking  possession. 

I  shall  therefore  assume  that  the  agreement  stands  thus : 
The  plaintiff  agreed  to  sell  and  convey  to  the  defendant 
his  farm,  called  the  homestead,  by  warranty  deed  to  be 
executed  by  himself  and  wife,  for  the  sum  and  conside- 
ration of  $19,000  ;  the  deed  to  be  delivered  on  the  first 
day  of  April,  1857,  and  to  be  made  subject  to  incumbrances 
by  mortgage  to  the  amount  of  $11,000,  at  which  time 
defendant  was  to  have  possession.  In  consideration  whereof 
the  defendant  agreed  to  pay  the  plaintiff  the  $19,000  as 
follows  :  $11,000  by  assuming  incumbrances  on  the  farm  to 
that  amount,  and  to  which  the  deed  was  to  be  subject ; 
$4,000  on  the  first  of  April,  1857;  and  the  remaining 
$4,000.  with  interest  from  April  first,  on  the  first  day  of 
July  then  next  following ;  and  as  security  for  the  payment 
of  the  last  mentioned  sum  the  deed  was  to  be  left  in  escrow 
with  the  cashier  of  the  Herkimer  County  Bank.  In  order 
to  insure  the  faithful  performance  of  such  stipulations,  it 
was  agreed  that  the  party  who  should  fail  to  perform  the 
agreement  on  his  part,  would  pay  to  the  other  the  full  sum 
of  $2,000  as  liquidated,  fixed  and  settled  damages. 

This  I  understand  to  be  the  agreement  in  substance  and 
effect,  leaving  out  of  view  those  parts  which  relate  to  the 
scheme  by  which  it  was  intended  to  secure  the  payment  of 
the  $2,000  damages.  The  contract,  thus  viewed,  is  very 
simple ;  a  promise  on  the  one  hand  to  execute  and  deliver 
a  deed,  and  on  the  other  to  pay  and  secure  the  stipulated 
price,  and  to  be  simultaneous  and  concurrent  acts.  The 
parties  were  mutually  bound — the  one  to  convey  and  the 
other  to  pay  on  the  first  of  April.  The  covenant  by  the 
plaintiff  to  deliver  the  deed,  and  by  the  defendant  to  pay 
and  secure  the  purchase  price,  were  dependent  covenants. 
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The  words  "  provided  and  upon  condition"  do  not  render 
them  other  than  dependent.  Similar  language  was  used  in 
the  agreement  on  which  the  action  was  brought  in  Beecher 
agt.  Conradt,  (3  Kern,,  108.)  The  words  there  were  "  upon 
the  express  condition,"  and  it  was  held  that  the  covenants 
were  dependent,  notwithstanding  those  words.  In  such 
case,  when  the  delivery  of  the  deed  by  the  one  party  and 
payment  by  the  other  are  dependent,  the  one  on  the  other, 
neither  party  can  maintain  an  action  for  a  breach  with- 
out showing  performance  or  an  offer  to  perform  on  his 
part.  (  Van  Schaick  agt  Winnc,  16  Barb.,  89  ;  Garlock  agt. 
Lane,  15  Barb,,  359  ;  Beecher  agt  Conradt,  3  Kern.,  108  ; 
Johnson  agt.  Wygant,  11  Wend.,  48  ;  Stevenson  agt.  Max- 
well, 2  Comst.,  408  ;  Culver  agt  Burgher,  21  Barb.,  324  ; 
Williams  agt.  Healey,  3  Denio,  363 ;  Hipburn  agt.  Auld,  1 
Cranch,  321  ;  Dunham  agt  Mann,  4  Seld.,  508 ;  Lester  agt. 
Jewett,  1  Kern.,  453  ;  Tipton  agt  Feitner,  20  JV.  Y.  R.,  423, 
on  p.  425  ;  Cunningham  agt  Jones,  20  JV.  F.  #.,  486 ;  Ba- 
ker agt  Higgins,  21  JV.  F.  /?.,  397.) 

In  Fan  Schaick  agt  Winne  this  point  was  examined  by 
Judge  HARRIS  at  length,  and  the  authorities  were  collected. 
He  lays  down  the  rule  that  it  is  not  enough  to  show  rea- 
diness and  willingness  to  perform,  but  that  performance  or 
an  offer  to  perform  is  necessary  to  constitute  the  right  of 
action.  So  in  Johnson  agt  Wygant,  SUTHERLAND,  J.,  says, 
it  is  well  settled  that  covenants  like  those  are  dependent, 
and  that  neither  party  can  recover  against  the  other  with- 
out averring  a  tender  of  performance  on  his  part — a  mere 
readiness  to  perform  is  not  sufficient  If  the  vendor  sues 
for  the  consideration  money,  he  must  aver  a  tender  of  such 
a  deed  as  by  the  terms  of  the  contract  he  was  to  give.  So, 
too,  GARDINER,  J.,  in  Stevenson  agt  Maxwell,  says,  the  pur- 
chase money  was  to  be  paid  or  secured  on  the  first  of  May, 
and  it  was  as  much  the  duty  of  the  defendant  to  pay  at  the 
time  stipulated,  as  of  the  vendor  to  convey.  Neither  could 
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sue  at  law  without  a  tender  of  a  deed  by  the  one  party,  or 
of  the  purchase  money  or  security  by  the  other. 

The  decision  in  Johnson  agt.  Wygant  is  cited  and  appro- 
ved in  Lester  agt.  Jewett,  (1  Kern.,  458-9,)  and  EDWARDS, 
J..  remarks  :  "  It  follows,  then,  that  where  there  is  a  con- 
tract to  purchase  like  the  one  in  question,  the  vendor  is 
not  entitled  to  recover  for  a  breach  of  it,  until  he  has  made 
a  tender  of  performance  on  his  part."  So  DENIO,  J.,  says, 
in  Tipton  agt.  Feitner,  (20  JV.  Y.  R.,  425,)  that  in  con- 
tracts where  the  delivery  of  the  conveyance  and  payment 
of  the  price  are  each  conditions  of  the  other,  "  neither 
party  can  sue  for  a  breach  without  having  offered  perform- 
ance on  his  part." 

It  seems  well  settled  that  the  acts  in  this  case  agreed  to 
be  performed  by  the  parties  on  the  first  of  April,  were  con- 
current and  dependent  j  and  the  rule  obtains,  that  neither 
can  maintain  an  action  against  the  other  at  law  for  a  failure 
to  perform,  without  showing  a  performance  or  tender  of 
performance  on  his  part — that  readiness  and  willingness  to 
perform  is  not  enough. 

On  this  point,  how  stands  the  case  on  the  pleadings  and 
proofs  ?  By  the  complaint  the  plaintiif  avers  a  readiness 
to  perform  each  and  all  the  conditions  of  the  agreement  on 
his  part  to  be  performed,  and  that  he  had  requested  the 
said  defendant  to  perform  on  his  part,  but  that  he  had 
made  default,  neglected  and  refused,  and  utterly  and  en- 
tirely failed  to  perform  and  fulfil. 

The  defendant,  by  his  answer,  denies  each  and  every 
allegation  of  the  complaint,  except  as  therein  admitted, 
explained  and  modified.  The  above  averments  of  the  com- 
plaint are  not  by  the  answer  either  admitted,  explained  or 
modified  ;  hence  they  stand  denied  by  the  answer. 

The  averment  by  the  plaintiif  of  readiness  to  perform  on 
his  part,  is  also  specifically  denied  ;  as  to  which  the  defend- 
ant says  he  has  no  knowledge  or  information  sufficient  to 
form  a  belief,  and  therefore  he  denies  the  same. 
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Now,  it  will  be  seen  that  the  plaintiff  has  not,  in  the 
complaint,  averred  either  performance  or  tender  of  per- 
formance on  his  part — only  a  readiness  to  perform ;  which 
all  the  cases  hold  to  be  insufficient.  But  he  has  alleged 
that  defendant  refused  to  perform ;  which,  by  some  of  the 
cases,  relieved  him  from  a  tender  on  his  part.  This  allega- 
tion, however,  it  has  been  seen,  stands  denied  by  the  answer. 

I  shall  regard  the  complaint  good  in  form  and  substance, 
inasmuch  as  an  amendment  would  be  allowed,  if  insufficient. 
Then  I  will  regard  the  complaint  as  containing  the  follow- 
ing averments  :  first,  the  making  and  delivery  of  the  agree- 
ment ;  secondly,  that  the  plaintiff  performed  or  duly  ten- 
dered performance  of  the  agreement  on  his  part ;  thirdly, 
that  he  requested  of  the  defendant  performance  on  his  part, 
and  that  tho  defendant  refused  to  perform ;  and  fourthly, 
that  defendant  has  entirely  failed  and  neglected  to  perform 
all  the  terms  of  the  agreement  on  his  part  to  be  performed. 

The  first  of  these  averments  stands  admitted  by  the 
answer ;  the  second  being  now  introduced  by  way  of 
amendment,  must  be  deemed  denied  by  the  answer ;  and 
the  third  and  fourth,  which  I  regard  as  now  in  the  com- 
plaint in  substance,  are  already  denied  by  that  part  of  the 
answer  by  which  the  defendant  denies  each  and  every  alle- 
gation of  the  complaint  not  by  the  answer  admitted,  ex- 
plained or  modified.  So  that  the  parties  are  at  issue  on 
every  material  allegation  of  the  complaint,  except  as  to  the 
execution  and  delivery  of  the  agreement. 

This  brings  me  to  consider  the  proof. 

The  admission  of  the  due  execution  of  the  agreement 
proves  the  first  allegation  of  the  complaint,  and  the  affida- 
vit and  stipulation  put  in  evidence  maintain  the  fourth 
averment,  that  the  defendant  has  utterly  failed  and  neg- 
lected to  perform  the  agreement  on  his  part.  But  the 
second  and  third  averments,  as  above  stated,  proof  of  one 
or  the  other  of  which  is  essential  to  the  right  of  recovery, 
stand  wholly  unsubstantiated. 
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Neither  the  affidavit  or  the  stipulation,  nor  both  together 
show  either  performance  by  the  plaintiff  on  his  part,  or  a 
tender  of  performance,  or  a  refusal  by  the  defendant  to 
perform.  They  show  a  readiness  and  willingness  to  per- 
form by  the  plaintiff,  and  a  failure  and  neglect  to  perform 
by  the  defendant ;  but  the  cases  cited  all  hold  this  to  be 
insufficient,  without  actual  performance  by  the  plaintiff 
before  suit. 

The  plaintiff  in  this  case  should  not  only  have  had  the 
deed  duly  executed  and  ready  to  be  delivered,  but  should 
have  tendered  it  to  the  defendant,  or  placed  it  in  the  hands 
of  the  cashier,  where,  by  the  agreement,  it  was  to  remain  in 
escrow.  If  the  defendant  had  informed  the  plaintiff  that 
he  would  not  accept  the  deed  or  perform  the  agreementr 
perhaps  the  plaintiff  would  have  been  relieved  from  this 
duty  ;  but  it  is  unnecessary  to  consider  this  point,  as  there 
is  no  proof  that  the  plaintiff  ever  requested  the  defendant 
to  perform,  or  that  he  ever  refused  to  perform — only  that 
he  failed  and  neglected  so  to  do. 

If  the  action  had  been  to  recover  the  $4,000  agreed  to 
be  paid  on  the  first  of  April,  1857,  or  for  the  whole  sum  of 
$8,000,  no  recovery  could  be  had,  under  the  facts  of  this 
case,  (see  cases  cited,)  for  the  reason  that  no  performance 
or  tender  of  performance  by  the  plaintiff  is  shown.  This 
action  stands  on  the  same  footing  in  principle.  It  is  an 
action  for  damages  for  the  non-performance  by  the  defend- 
ant of  the  contract.  It  was  not  enough,  therefore,  for  the 
plaintiff  to  aver  and  prove  a  readiness  and  willingness  to 
perform  on  his  part,  according  to  the  agreement.  As  was 
remarked  by  Mr.  Justice  HARRIS,  in  the  case  last  cited,  (on 
page  94,)  the  acts  to  be  performed  being  concurrent  acts, 
what  would  be  equivalent  to  a  performance  by  one  party 
would  be  equally  so  for  the  other.  If,  then,  it  be  sufficient 
for  the  plaintiff  to  aver  and  prove  that  he  was  ready  and 
willing  to  perform  on  his  part,  without  averring  and  prov- 
ing an  offer  to  perform,  or  notice  of  his  readiness  so  to  do, 
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the  defendant,  too,  may  answer  that  he  was  also  ready  and 
willing,  although  he  neither  tendered  nor  gave  notice  that 
he  was  ready  to  perform.  So  if  the  plaintiff  can  recover 
for  the  non-performance  of  the  defendant  on  such  averment 
and  proof,  a  similar  action  upon  like  averments  and  proofs 
could  also  be  maintained  by  the  defendant  against  the 
plaintiff. 

This  view  of  the  case,  thus  illustrated  by  Mr.  Justice 
HARRIS,  clearly  presents  the  position  and  rights  of  the 
parties. 

It  follows,  therefore,  that  the  plaintiff  has  failed  to  make 
out  a  cause  of  action,  except  for  the  failure  by  the  defend- 
ant to  transmit  to  the  cashier  the  draft  as  he  had  agreed. 
But  it  has  been  above  proved  that  the  clause  in  the  con- 
tract in  regard  to  liquidated  damages  does  not  apply  to 
this  breach.  He  can  recover,  consequently,  only  nominal 
damages. 

These  conclusions  render  it  unnecessary  to  decide  the 
question  whether  the  $2,000  were  intended  as  a  penalty  or 
as  stipulated  damages. 

Judgment  ordered  for  plaintiff,  for  nominal  damages. 


SUPREME  COURT. 

"'  U 

'  ALFRED  FIELD  and  others  agt.  ISAAC  L.  HUNT  and  others. 
JOHN  ASKHAM  and  others  agt.  THE  SAME. 

An  action  by  judgment  creditors  to  reach  choses  in  action  and  equitable  interests  of 
the  debtor,  in  other  and  more  proper  words,  a  creditor's  suit,  cannot  be  main- 
tained where  objection  is  made  that  sixty  days  have  not  elapsed  between  the 
issuing  of  the  execution  on  the  judgment  at  law  and  the  commencement  of  the 
action. 

Where  the  judgment  at  law  is  against  several,  the  creditor  must  exhaust  his  remedy 
by  execution  against  all,  before  he  can  come  into  a  court  of  equity  for  relief. 
And  this  rule  is  entirely  applicable  to  the  case  of  joint  debtors  where  all  have 
not  been  served  with  process,  or  so  proceeded  against  as  to  subject  their  indivi- 
dual property  to  an  execution  at  law. 
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Therefore,  where  a  judgment  at  law  has  been  entered  in  form  against  joint  debtors 
upon  service  of  process  upon  one  of  the  defendants  only,  and  execution  returned 
unsatisfied,  a  creditor's  suit  against  the  defendants  cannot  be  maintained,  for  the 
reason  that  the  remedy  at  law  has  not  been  exhausted  against  all  of  them. 

On  a  motion  for  an  attachment  against  a  defendant,  for  disobedience  of  an  injunc- 
tion, the  defendant  may  make  a  cross-motion  to  dissolve  the  injunction;  and 
where  it  appears  that  the  plaintiff  was  not  entitled  to  the  injunction  for  want  of 
equity  in  his  complaint,  the  defendant's  motion  to  dissolve  the  injunction  will  be 
granted ;  and  if  it  appears  that  the  defendant  is  in  contempt  for  disobedience  of 
the  injunction,  he  will  be  required  only  to  pay  the  expenses  of  the  application  for 
the  attachment,  as  the  plaintiff,  not  being  entitled  to  the  injunction,  can  suffer 
no  legal  damages  for  its  violation. 

New  York  Special  Term,  December,  1861. 

THE  plaintiffs  in  the  first  action  move  for  an  attachment 
against  the  defendant  George  M.  Chapman,  for  violating 
the  injunction  order  therein,  and  for  a  receiver ;  and  the 
defendants  move  for  a  dissolution  of  the  injunctions  in 
both  actions. 

The  plaintiffs  in  each  action  are  creditors  of  the  firm  of 
Isaac  L.  Hunt  &  Co.,  which  was  composed  of  the  defendants 
Hunt  and  Julia  Ann  Chapman.  In  Nov.  1860,  Hunt  sold  to 
his  partner  all  his  interest  in  the  firm  property,  and  subse- 
quently, the  defendant  Julia  Ann  Chapman  made  and  exe- 
cuted to  the  defendant  George  M.  Chapman,  a  bill  of  sale 
of  all  the  stock  of  merchandize  formerly  belonging  to  the 
said  firm.  This  bill  of  sale,  it  is  alleged  in  the  complaint, 
was  made  with  the  intent  to  hinder,  delay  and  defraud  cre- 
ditors. The  plaintiffs  obtained  judgments,  after  the  disso- 
lution of  the  firm,  upon  the  service  of  a  summons  upon 
Hunt,  alone,  and  were  in  form  against  both  Hunt  and  Julia 
Ann  Chapman,  under  the  joint-debtor  act,  and  executions 
were  issued  thereon  with  the  usual  indorsement  in  such 
case.  The  plaintiffs  in  each  action,  on  behalf  of  them- 
selves and  of  all  other  creditors  who  shall  come  in,  &c., 
pray  relief,  that  the  said  transfer  of  the  merchandize  from 
Julia  Ann  Chapman  to  the  defendant  George  M.  Chapman, 
be  declared  void  ;  that  an  account  be  taken  of  all  the  assets 
and  property  which  were  of  the  late  firm  of  Isaac  L.  Hunt 
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&  Co.,  in  the  hands  of  the  several  defendants ;  that  the 
same  be  applied  to  the  payment  of  the  debts  due  to  the 
plaintiffs  and  to  such  other  creditors  of  said  firm  as  may 
come  in  and  help  defray  the  expenses  of  the  suit ;  and  that 
a  receiver  be  appointed. 

The  motion  for  a  dissolution  of  the  injunction  was  made 
upon  the  complaint  and  the  affidavits  and  papers  upon 
•which  the  injunction  order  was  granted. 

GEORGE  N.  TITUS,  for  plaintiffs. 
WM.  CURTIS  NOYES  and  CHAPMAN  &  HITCHCOCK,  for 
defendant  Chapman. 

ALLEN,  Justice.  The  plaintiffs  are  creditors  of  Isaac  L. 
Hunt  &  Co.,  a  firm  composed  of  the  defendant  Isaac  L. 
Hunt  and  Julia  A.  Chapman,  and  in  these  actions  seek  to 
reach  the  choses  in  action,  equitable  interests  of  that  firm, 
and  property  alleged  to  have  been  transferred,  in  fraud  of 
their  rights  as  creditors,  to  the  defendant  George  M.  Chap- 
man. In  a  word,  these  actions  are  creditors'  suits,  and  are 
governed  by  the  same  rules  which  governed  creditors'  bills 
in  the  late  court  of  chancery. 

Had  the  objection  been  urged  that  sixty  days  had  not 
elapsed  between  the  issuing  of  the  executions  upon  the 
judgments  at  law  and  the  commencement  of  these  actions, 
I  should  have  felt  constrained  to  hold  the  objection  well 
taken,  following  the  decision  at  general  term  in  the  fifth 
district,  and  the  construction  given  by  the  chancellor  to 
the  statute  regulating  this  equitable  remedy.  (  Cassidy  agt. 
Meacham,  3  Paige,  311  ;  Strange  agt.  Longley,  3  Barb.  C. 
R.,  650.)  But  as  it  was  not  relied  upon,  but  simply  sug- 
gested by  the  defendants,  the  motion  will  be  decided  with- 
out further  reference  to  it. 

A  more  important  objection  to  the  plaintiffs'  proceedings 
and  actions  is,  that  there  has  not  been  a  substantial  ex- 
hausting of  the  legal  remedy  against  the  debtors. 
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A  creditor  at  large  cannot  resort  to  a  court  of  equity  to 
reach  the  choses  in  action  of  his  debtor,  or  to  set  aside  a 
fraudulent  conveyance  of  property  ;  neither  can  a  creditor 
at  large  of  a  partnership  come  into  a  court  of  equity  to 
marshal  the  partnership  assets,  and  compel  their  applica- 
tion to  the  payment  of  partnership  debts,  either  ratably 
or  with  preferences.  (Hastings  agt.  Belfcnap,  1  Denio,  190; 
Andrews  agt.  Durant,  18  JV.  Y.  R.,  496  ;  Reubens  agt.  Joe/, 
3  Kern.,  488  ;  Crippen  agt.  Hudson,  id.,  161  ;  Greenwood 
agt.  Broadhead,  8  Barb.,  593  ;  Kirby  agt.  Schoonmaker,  3 
Barb.  C.  R.,  46.) 

But  one  of  the  debtors  was  served  with  process  in  the 
action  at  law,  and  although  the  judgment  is  in  form  against 
both,  it  is  not  for  any  purpose,  except  to  subject  the  pro- 
perty which  she  owns  jointly  with  the  other  defendants,  to 
the  execution  upon  the  judgment  or  judgments  against  her. 
(Oakley  agt.  Jlspinwall,  4  Comst.,  573  ;  3  Kern.,  500  ;  Code, 
^§  375  et  seq.)  All  defences  are  open  to  her  in  a  proceed- 
ing to  enforce  it  against  her,  and  her  individual  property 
cannot  be  reached  or  at  all  affected  by  the  judgment. 

The  statute  is,  that  "  whenever  an  execution  against  the 
property  of  a  defendant  shall  have  been  issued  on  a  judg- 
ment at  law,  and  shall  have  been  returned  unsatisfied  in 
whole  or  in  part,  the  party  suing  out  such  execution  may 
file  a  bill  in  chancery  against  such  defendant,"  &c.  (2  R. 
S.,  173,  §38,  1st  ed.} 

No  judgment  at  law  has  been  recovered  against  Julia 
Ann  Chapman,  and  no  execution  has  been  issued  against 
her  upon  any  such  judgment,  and  against  her  therefore 
within  the  letter  of  the  statute,  a  creditor's  bill  will  not 
lie ;  and  yet  without  her  as  a  party,  such  a  suit  would  be 
defective.  But  aside  from  this  literal  reading  of  the  sta- 
tute, it  requires  a  bona  fide  attempt  to  collect  the  debt  by 
execution  at  law,  before  the  equitable  powers  of  the  court 
can  be  invoked  in  aid  of  the  judgment  at  law.  The  cre- 
ditor must  have  pursued  his  legal  remedy  to  every  availa- 
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ble  extent,  before  he  can  resort  to  equity  for  relief.  This 
was  the  established  rule  in  chancery  before  the  Revised 
Statutes,  and  the  rule  thus  became  a  part  of  the  positive 
law  of  the  state.  (Brinckerhoff  agt.  Brown,  4  J.  C.  R.,  671  ; 
Hendricks  agt.  Robinson,  2  id.,  283 ;  Wiggins  agt.  Arm- 
strong, id.,  144  ;  Crippen  agt.  Hudson,  and  Reubens  agt.  Joel, 
supra.) 

Where  there  are  two  or  more  joint  debtors,  the  remedy 
at  law  must  be  exhausted  against  all,  before  the  statute 
requiring  a  bona  fide  attempt  to  collect  the  debt  can  be 
said  to  have  been  made.  It  is  only  on  the  failure  of  the 
legal  remedy,  that  equity  lends  its  aid  in  the  collection  of 
a  legal  debt.  If  there  is  any  excuse  for  not  proceeding  to 
final  execution  against  one  or  more  joint  debtors,  as  that 
he  is  out  of  the  jurisdiction  of  the  court,  a  bankrupt,  or  a 
surety,  or  the  like,  the  facts  relied  upon  should  be  stated 
in  the  complaint  in  the  equitable  action. 

Where  the  judgment  is  against  several,  the  creditor  must 
exhaust  his  remedy  by  execution  against  all,  before  he  can 
come  into  a  court  of  equity  for  relief.  (Child  agt.  Brace, 
4  Paige,  309.) 

The  reasoning  of  vice-chancellor  GARDINER,  fully  appro- 
ved by  the  chancellor,  is  entirely  applicable  to  the  case  of 
joint  debtors  where  all  had  not  been  served  with  process, 
or  so  proceeded  against  as  to  subject  their  individual  pro- 
perty to  an  execution  at  law,  which  is  this  case.  For,  if 
having  a  judgment,  it  is  necessary  to  resort  to  execution 
against  all,  a  fortiori,  is  it  necessary  that  the  demand  should 
be  established  by  judgment  at  law  as  a  valid  demand 
against  all  ?  It  would  be  a  palpable  evasion  of  the  statute 
to  permit  a  creditor  to  obtain  a  judgment  against  joint 
debtors  by  service  upon  one,  and  upon  the  return  of  an 
execution  resort  to  equity ;  and  great  abuse  not  only  might, 
but  almost  inevitably  would,  result  from  such  practice. 
The  best  firms  in  New  York  city  might  find  themselves 
defendants  in  a  creditor's  suit,  upon  the  return  of  an  exe- 
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cution  upon  such  a  judgment,  by  the  sheriff  of  the  county 
of  Kings  or  Westchester,  where  the  party  sued  might  chance 
to  reside,  and  the  courts  would  be  flooded  with  litigation 
entirely  unnecessary. 

Judge  GARDINER  says  :  "  The  necessity  contemplated  by 
the  decisions  upon  the  subject  should  exist  and  be  estab- 
lished before  resort  is  had  to  this  court.  Sound  policy 
requires  this."  And  again  :  "  The  only  way  to  guard  this 
court  from  an  influx  of  business  that  will  be  overwhelm- 
ing, and  to  save  debtors  from  an  expense  equally  destruc- 
tive to  their  interests  and  the  interests  of  their  creditors, 
is  strictly  to  adhere  to  the  wholesome  rule,  that  before 
relief  can  be  had  here,  the  remedy  at  law  must  be,  not  in 
name  only,  but  in  fact,  exhausted."  The  chancellor,  in  the 
same  case,  says,  "  that  where  there  are  several  defendants 
in  the  judgment,  who  are  jointly  holden  for  the  payment 
of  the  plaintiff's  debt,  he  should  exhaust  his  legal  remedy 
by  executions  against  the  property  of  all,  before  he  applies 
to  this  court  for  relief."  Most  certainly,  the  legal  remedy 
cannot  be  exhausted,  when  not  only  no  execution  has  been 
issued,  but  no  judgment  has  been  obtained  against  all.  Both 
judgment  and  execution  against  all  are  necessary,  to  entitle 
the  creditor  to  this  equitable  relief.  The  same  principle 
was  re-affirmed  in  Howard  agt.  Sheldon,  (11  Paige,  558,) 
and  this  case  is  not  distinguished  from  that,  by  the  fact 
that  in  that  there  was  a  former  judgment  against  all  the 
defendants  for  the  same  debt.  Here,  there  ought  to  have 
been  one.  It  is  unjust  to  all  the  joint  debtors,  as  well 
those  served  as  those  not  served,  to  subject  them  and  their 
joint  property  to  the  costs  of  this  expensive  remedy,  before 
the  cheap  remedy  at  law  has  been  fairly  and  fully  tried. 
It  is  especially  unjust  to  the  party  not  served,  because  he 
is  made  to  bear  a  part  of  these  unnecessary  costs  without 
notice  of  any  attempt  to  collect  the  debt  at  law,  or  any 
opportunity  of  preventing  the  expense  by  paying  the  debt. 
It  is  unjust  to  him  upon  another  ground  :  for  he  is  a  neces- 
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sary  party  to  the  creditor's  suit,  not  to  protect  his  interest 
in  the  partnership  effects — for  he  could  not  be  heard  to 
object  to  the  validity  or  regularity  of  the  judgment — but 
that  he  may  be  charged  with  a  contribution  to  his  co-de- 
fendants, whose  property  may  be  appropriated  to  the  pay- 
ment of  this  joint  debt.  (Pr.  Ch.,  Commercial  Bank  of  Erie 
agt.  Mesick,  7  Paige,  448.)  It  is  but  just  that  he  should 
have  the  opportunity  to  contest  his  liability  in  an  action 
at  law,  before  he  should  be  compelled  in  equity  to  contri- 
bute to  the  payment  of  the  demand. 

A  greater  effect  is  claimed  for  the  judgment  against  joint 
debtors,  after  service  of  process  upon  one,  than  the  statute 
contemplates.  The  statute  only  undertakes  to  declare  the 
mode  and  manner  of  executing  such  judgment  by  legal  pro- 
cess. It  does  not  purport  to  declare  what  shall  be  an 
exhausting  of  the  legal  remedy  so  as  to  entitle  the  plaintiff 
to  equitable  relief,  or  to  say  what  effect  shall  be  given  to 
the  judgment,  except  as  it  authorizes  process  in  a  prescri- 
bed form  upon  it,  and  ulterior  or  supplemental  proceedings 
in  the  nature  of  an  action  founded  upon  it,  to  charge  the 
defendants  not  originally  served  with  process.  The  sta- 
tute authorizes  judgment  in  form  against  all,  and  the  exe- 
cution necessarily  follows  the  judgment ;  but  it  directs  an 
indorsement  upon  the  execution  of  the  names  of  the  defend- 
ants not  served  with  process,  and  only  permits  it  to  be 
levied  of  the  individual  property  of  .the  defendants  served 
with  process,  and  the  personal  property  of  such  defendants 
owned  by  them  as  partners  with  the  other  defendants  or 
any  of  them.  (2  R.  S.,  377.)  The  Code  (§  136)  substan- 
tially re-enacts  this  provision.  The  judgment  is  no  lien 
upon  the  real  estate  of  the  defendant  not  served,  or  upon 
any  which  he  owns  as  tenant  in  common  with  his  co-de- 
fendant. The  joint-debtor  act  never  contemplated  giving 
the  judgment  authorized  by  it,  any  other  or  greater  effect 
than  that  declared  by  the  act  itself,  and  it  would  be  unjust 
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to  give  it  all  the  effect  of  a  judgment  after  service  upon 
all  the  defendants,  for  the  purposes  of  this  equitable  action. 

I  am  of  the  opinion,  that  the  remedy  at  law  has  not  been 
exhausted,  and  that  the  motion  for  a  receiver  should  be 
denied,  and  the  injunction  in  the  Askham  suit  be  dissolved. 
There  was  no  express  trust  created  for  the  payment  of  the 
firm  debts,  upon  the  occasion  of  the  transfer  by  Hunt  to 
Julia  Ann  Chapman,  and  the  equity  of  the  co-partnership 
creditors  to  be  paid  out  of  the  co-partnership  property  is 
subordinate  to  the  right  of  the  partners  to  dispose  of  the 
effects  as  they  shall  see  fit,  until  a  foundation  is  laid  for 
equitable  interference.  This  ground  can  only  exist  after 
the  legal  remedies  have  been  exhausted,  or  upon  the  insol- 
vency or  bankruptcy  of  the  partners.  There  is  no  allega- 
tion of  the  insolvency  of  the  firm,  or  that  Julia  Ann  Chap- 
man is  not  abundantly  able  to  respond  to  all  the  claims 
against  the  partnership.  This  could  hardly  be  alleged  in 
the  face  of  the  standing  offer  to  give  security  for  the  pay- 
ment of  all  judgments  that  shall  be  recovered  against  her. 
The  rights  of  the  plaintiffs  are  not  in  jeopardy  so  as  to  call 
for  and  authorise  the  interference  of  the  court  in  the  mar- 
shaling the  assets  for  their  benefit. 

In  the  action  at  the  suit  of  Field  and  others,  there  is  a 
difficulty  in  the  way  of  considering  the  motion  to  dissolve 
the  injunction.  The  defendant  George  M.  Chapman  is 
charged  with  contempt  of  court  in  the  violation  of  the 
injunction,  and  an  attachment  is  asked  against  him  upon 
affidavits  making  a  prima  facie  case  against  him. 

Upon  the  affidavits,  as  well  on  behalf  of  the  defendant 
as  the  plaintiff,  it  is  very  evident  that  there  has  been  a 
breach  of  the  injunction  order.  It  is  not  denied  that  some 
of  the  goods  which  were  of  the  stock  of  Isaac  L.  Hunt  & 
Co.,  and  which  have  come  to  the  possession  of  George  M. 
Chapman,  have  been  sold  and  disposed  of  by  him,  or  by  his 
clerks  and  agents  by  his  authority.  This  authority  was  not 
conferred  in  words,  or  expressly  given,  but  he  made  the 
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clerks  in  his  store  his  agents  for  the  sale  of  his  goods,  and 
kept  these  goods  commingled  with  the  goods  which  he  had 
acquired  from  other  sources,  and  made  no  effort  to  sepa- 
rate the  goods  and  enable  his  clerks  to  observe  the  injunc- 
tion. He  was  and  is  responsible  in  this  proceeding  for  the 
acts  of  his  agents  and  servants,  and  it  is  no  answer  to  him 
to  say,  that  upon  being  served  with  the  order  he  informed 
his  clerks  of  it,  and  left  the  store  to  their  management,  and 
took  no  personal  part  in  the  sale  of  goods.  Process  of  this 
court  cannot  be  disregarded,  evaded  and  set  at  naught  in 
this  way.  There  is  but  little,  if  any  distinction  between  a 
violation  by  others,  thus  connived  at  by  the  defendant,  and 
a  wilful  violation  by  the  defendant  himself. 

It  is  well  settled,  that  a  party  in  contempt  cannot  apply 
to  the  court  for  a  favor.  (2  Barb.  Ch.  Pr.,  281.)  It  is 
said  that  a  party  is  not  considered  as  actually  in  contempt 
until  an  attachment  is  sealed,  (id.,  282.)  But  this  seems 
to  be  applicable  only  to  technical  contempts,  or  contempts 
not  involving  a  disregard  of  any  special  order  of  the  court, 
as  for  not  answering,  or  not  paying  costs  ordered  to  be 
paid.  (1  Dan.  Ch.  Pr.,  556.)  In  Evans  agt.  Van  Hall, 
(Charles'  R.,  22.)  the  defendant  was  not  permitted  to  move 
to  set  aside  a  writ  of  ne  exeat  upon  the  merits  where  the 
affidavits  made  a  prima  facie  case  of  contempt  against  him, 
for  a  violation  of  an  injunction  in  the  same  action.  A 
party  cannot  be  heard  in  a  matter  which  is  not  a  strict 
right,  while  he  is  in  contempt.  (Johnson  agt.  Perry,  1 
Paige,  646.)  He  may  show  that  the  proceedings  against 
him  subsequent  to  the  order,  the  violation  of  which  is 
charged  as  a  contempt,  and  the  order  charging  him  with 
the  contempt,  have  been  irregular.  (King  agt.  Bryant, 
3  M.  #  C.,  191.)  And  although  a  plaintiff  is  in  con- 
tempt for  non-payment  of  costs,  he  may  have  an  attach- 
ment against  the  defendant  for  not  answering,  as  this  is 
the  ordinary  process  of  the  court,  and  otherwise  the  suit 
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•would  be  absolutely  stopped.  (  Wilson  agt.  Bates,  id.,  197, 
and  see  Miles  agt.  Young,  9  Vesey,  172;  Anonymous,  15  id., 
175.)  In  Odell  agt.  Hart,  (1  Molloy,  492,)  the  defendant 
was  allowed  to  move  by  counsel  to  set  aside  the  order 
awarding  an  attachment  against  him,  for  irregularity,  but 
the  court  said  that  for  any  other  purpose  he  must  appear 
in  vinculis.  Requa  agt.  Patterson,  (4  Paige,  450,)  affirms 
the  rule  that  a  party  in  contempt  has  no  right  to  ask  the 
court  for  a  favor.  It  is  in  one  sense  a  favor  to  ask  the 
court  to  review  its  decision  and  decide  anew  upon  the 
merits  of  the  application  for  an  injunction.  In  another 
sense  it  is  not,  but  a  right  that  a  party  should  be  relieved 
from  process  inadvertently  granted,  and  should  not  be  sub- 
jected without  cause  to  the  operation  of  the  extraordinary 
powers  of  the  court.  (See  1  Dan.  Ch.  Pr.,  Perkins1  ed.,  551 
et  seq.) 

Upon  passing  upon  the  question  of  contempt,  the  court 
will  not  look  into  the  merits  of  the  case.  So  long  as  the 
injunction  remains  in  force,  it  is  the  duty  of  parties  to 
obey  it,  and  the  duty  of  the  court  to  punish  every  breach 
thereof,  and  in  the  words  of  the  chancellor,  "  in  no  case 
can  a  defendant  be  permitted  to  disobey  an  injunction  regu- 
larly issued,  whatever  may  be  the  final  decision  of  the  court 
upon  the  merits  of  the  cause."  "  If  there  is  not  sufficient 
equity  on  the  face  of  the  bill  to  support  the  injunction,  the 
proper  course  is  to  apply  at  once  for  its  dissolution."  But 
in  the  imposition  of  the  fine  and  the  punishment  of  the  con- 
temnor,  the  court  will  take  into  consideration  the  merits  of 
the  action  and  the  right  of  the  party  to  the  writ.  (Sulli- 
van agt.  Judah,  4  Paige,  444.)  In  this  case  we  have  a  pre- 
cedent of  a  motion  entertained  and  granted,  dissolving  the 
injunction  while  the  party  was  in  contempt  for  its  viola- 
tion. There  was,  as  in  this  case,  an  application  for  an 
attachment  for  a  breach  of  the  injunction  and  a  cross-mo- 
tion for  a  dissolution  of  the  injunction,  and  tHe  latter  appli- 
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cation  was  granted  upon  the  ground  that  there  was  no 
equity  in  the  complainant's  bill  entitling  him  to'the  writ. 
Upon  the  disposition  of  the  motion  for  an  attachment  at 
another  day,  the  chancellor  charged  the  defeno^B  with 
the  payment  of  the  costs  of  the  proceedings  for  a  ^Kempt, 
and  upon  payment  of  those  costs  dismissed  the  proceedings. 

The  violation  of  the  injunction  was  in  that  case  wilful 
and  deliberate,  but  the  chancellor  was  of  opinion  that  there 
was  no  equity  in  the  complainant's  bill,  and  that  therefore 
he  had  sustained  no  damage  to  which  he  was  entitled  upon 
the  breach  of  the  injunction,  and  the  excuse  offered  he 
thought  sufficient  to  prevent  the  imposition  of  any  consid- 
erable fine  as  a  punishment  for  contemning  the  process  of 
the  court. 

With  my  view  of  the  merits  of  this  action,  I  cannot  do 
better  than  follow  this  precedent.  If  I  am  right  in  my 
conclusion  that  no  case  is  made  by  the  complainant  against 
the  defendants  Julia  and  George  M.  Chapman,  the  injunc- 
tion must  be  dissolved  upon  the  hearing  of  the  action,  and 
the  plaintiffs  will  not  be  entitled  to  any  benefit  from  it, 
but  on  the  contrary  large  damages  will  have  accrued  to 
the  defendants  by  reason  of  that  process,  for  which  the 
plaintiffs  may  be  liable  to  respond.  It  follows  that  the 
plaintiffs,  not  being  entitled  to  the  injunction  order,  can 
suffer  no  legal  damage  by  reason  of  its  disregard  by  the 
defendants.  But  the  plaintiffs  are  entitled  to  full  indem- 
nity for  the  expenses  of  proceedings  for  the  violation  of 
the  injunction,  which  I  fix  at  $125.  Upon  payment  of  that 
sum,  as  and  for  the  costs  and  expenses  of  the  application 
for  an  attachment,  the  proceedings  for  the  punishment  of 
the  contempt  will  be  dismissed,  and  the  injunction  will  be 
dissolved.  If  the  defendants  do  not  elect  to  pay,  and  pay, 
the  said  sum  within  twenty  days,  then  an  attachment  will 
issue,  returnable  at  some  term  of  the  court  in  the  first  dis- 
trict, with  an  order  indorsed  thereon  holding  the  said 
George  M.  Chapman  to  bail  in  the  sum  of  $1,000,  and  the 
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motion  for  the  dissolution  of  the  injunction  will  abide  the 
order  of  the  court  upon  the  return  and  disposal  of  the 
attachment.  The  costs  upon  the  other  motion  will  abide 
the  e^Bt  of  the  action. 


NEW  YORK  SUPERIOR  COURT. 

WILLIAM  CLARKE,  appellant  agt.  CHARLES  A.  MEIGS,  AUGUSTUS 
W.  GREENLEAF  and  E.  B.  GREENLEAF,  respondents. 

In  an  action  again.st  stock  brokers  for  damages  in  selling  plaintiff 's  stock  (purchased 
payable  on  time  at  his  option)  short  of  the  prescribed  time,  and  in  violation  of 
his  instructions,  the  complaint,  otherwise  sufficient,  need  not  allege  a  demand 
upon  the  defendants,  and  an  exercise  of  plaintiff's  option,  and  also  a  tender  of 
the  amount  due  to  the  defendants  on  the  purchase  of  the  stock.  (Reversing  the 
decision  at  special  term,  21  How.  Pr.  R.}  187.) 

Heard  General  Term,  June,  1861. 

Decided  July,  13,  186L 

APPEAL  from  an  order  sustaining  a  demurrer  to  a  com- 
plaint, and  giving  liberty  to  amend. 

The  demurrer  is  on  the  ground  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  complaint  alleges  that  the  defendants,  as  stock  bro- 
kers, purchased  on  account  of  the  plaintiff,  and  by  his 
order,  two  hundred  shares  of  the  stock  of  the  Illinois  Cen- 
tral Railroad  Company,  in  November  last,  at  sixty-one  cents 
on  the  dollar  of  the  par  value  of  the  stock.  The  stock  was 
payable  to  the  plaintiff  at  his  option  at  any  time  within 
sixty  days.  It  is  alleged  that  the  defendants,  in  violation 
of  their  agreement  and  duty  as  brokers,  and  against  the 
express  instructions  of  the  plaintiff,  sold  the  stock  in  four 
days  after,  for  the  price  of  fifty  two  cents  on  the  dollar. 
Plaintiff  also  avers  that  on  the  14th  day  of  January  last, 
the  stock  of  the  company  had  risen  to  seventy-seven  and  a 
half  cents,  and  that  in  consequence  of  the  act  of  the  defend- 
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ants  he  suffered  a  loss  of  $5000,  for  which  he  brings  this 
action.  A  demurrer  is  interposed  on  the  ground  that  the 
complaint  should  have  set  forth  a  demand  upon  the  defend- 
ants, and  an  exercise  of  the  plaintiff's  option,  also  a  tender 
of  the  amount  due  to  the  defendants  on  the  purchase  of  the 
stock.  Until  the  plaintiff  had  made  such  demand  and  ten- 
der, he  had  no  cause  of  action. 

HYDE  &  SQUIRES,  for  appellant. 
WHEELER  &  ARMSTRONG,  for  respondents. 

By  the  court,  HOFFMAN,  Justice.  I  think  the  allegation 
in  the  second  paragraph  of  the  complaint  admits  of  the 
construction  that  the  purchase  of  the  shares  by  the  defend- 
ants, for  account  of  the  plaintiff,  was  consummated,  and 
the  delivery  was  to  be  by  them  to  the  plaintiff  within  sixty 
days,  if  he  so  chose.  Certainly  it  would  admit  of  proof  to 
that  effect. 

Presumptively,  the  very  stock  thus  held  ought  to  have 
been  kept  undisposed  of  for  sixty  days.  If  sold,  the 
plaintiff's  security  was  the  defendants'  ability  to  get  and  to 
pay  for  other  shares. 

The  cases  referred  to,  such  as  Horton  agt.  Morgan,  (19 
N.  Y.  J?.,  170,)  are  cases  of  a  defence  made  out  to  a  res- 
ponsibility for  disposing  of  stock,  by  showing  the  actual 
possession  of  a  similar  number  of  shares  at  all  times  when 
a  demand  could  have  been  made.  The  facts  made  out  a 
sufficient  exemption  from  an  apparent  liability. 

So  the  allegation  of  a  sale  may  well  imply  a  perfected 
sale  by  delivery  of  what  was  possessed  ;  and  the  allegation 
is,  that  this  was  against  express  instructions. 

Thus,  it  seems  to  me,  the  case  is  one  of  an  agent,  or 
rather  a  pawnee,  holding  specific  property  for  a  principal, 
partly  paid  for  by  such  principal,  having  ostensible  autho- 
rity to  sell  it,  and  selling  it  contrary  to  orders,  and  before 
the  period  for  reclaiming  it  has  expired. 
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It  seems  to  me  that  a  cause  of  action  is  made  out. 

The  judgment  must  be  reversed  ;  and  judgment  for  plain- 
tiff on  demurrer,  without  costs  of  the  appeal,  but  with  costs 
of  the  demurrer  and  proceedings  thereon  at  special  term, 
with  leave  to  defendants  to  withdraw  demurrer,  and  ans- 
wer within  twenty  days,  on  payment  of  the  costs  of  the 
demurrer  and  proceedings  thereon  at  special  term. 


SUPREME  COURT. 
BUEL  agt.  DEWEY. 

A  submission  of  a  pending  suit  to  arbitration  is  a  discontinuance  of  the  aetion. 

Effect  may  be  given  to  the  submission  by  motion,  as  well  as  by  plea  or  answer. 

The  submission  discharges  the  action,  but  not  the  cause  of  action,  and  this  even 
though  the  arbitrators  fail  or  refuse  to  take  upon  themselves  the  duties  of  the 
submission. 

In  such  case  the  party  is  put  to  a  new  suit  on  the  original  cause  of  action. 

The  parties  may  qualify  the  submission  so  that  it  shall  not  operate  as  a  discontinu- 
ance of  the  action  without  an  award  according  to  its  terms. 

And  a  party  may  waive  such  discontinuance,  and  will  be  deemed  to  have  waived  it 
in  case  he  thereafter  proceeds  voluntarily  in  the  action. 

Montgomery  Circuit  and  Special  Term,  Jan.  13,  1862. 

J.  M.  COOK  and  L.  TREMAIN,  for  defendant. 
A.  HEES  and  T.  MITCHELL,  for  plaintiff". 

BOCKES,  Justice.  Motion  by  defendant  to  strike  case 
from  circuit  calendar  on  the  ground  that  it  had  been  sub- 
mitted to  arbitrators. 

The  action  is  slander,  and  being  at  issue  ready  for  trial, 
the  parties  entered  into  an  agreement,  in  writing,  to  arbi- 
trate, whereby  they  selected  two  persons  by  whose  decision 
they  agreed  to  abide,  with  the  right  to  select  a  third  per- 
son in  case  of  their  inability  to  agree.  Then  follows  this 
clause  :  "  But  in  case  said  two  arbitrators  cannot  agree  in 
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the  selection  of  said  third  person,  if  they  cannot  agree  in 
their  decision  of  the  action  and  slander ;  or  in  case  the 
said  third  person  is  selected,  and  the  three  persons  do  not 
agree  unanimously,  then  this  agreement  and  statement  is 
to  be  of  no  effect.  This  matter  is  to  be  disposed  of  and 
submitted  and  decided  within  eighteen  days." 

The  plaintiff  swears  that  it  was  agreed  between  him  and 
defendant,  both  before  and  after  the  submission  was  execu- 
ted, that  if  the  arbitrators  did  not  agree,  or  if  there  was 
no  award  made  within  the  time  limited  therefor,  then  that 
no  advantage  should  be  taken  by  either  party  by  reason  of 
the  submission,  and  that  the  action  should  proceed  the 
same  as  if  no  submission  to  arbitration  had  been  entered 
into. 

The  arbitrators  named  were  unable  to  agree,  declined  to 
select  a  third,  and  refused  to  proceed  further  under  the 
submission. 

The  defendant  thereafter  made  an  affidavit  in  the  case, 
to  obtain  the  examination  of  a  witness,  de  bene  esse,  ob- 
tained an  order  of  examination  thereon,  and  examined  the 
witness.  In  this  affidavit  he  swears  as  follows :  "  That 
this  is  an  action  now  pending  in  the  supreme  court  of  the 
state." 

The  plaintiff  insists  :  first,  that  the  submission  was  hot 
intended  to  take  the  cause  out  of  the  court  unless  an  award 
was  made,  and  that  it  was  entered  into  by  the  parties  with 
such  understanding,  and  further,  that  it  is  so  expressed  in 
the  submission ;  secondly,  that  if  the  submission  was  a  dis- 
continuance, still  the  party  has  waived  it  by  swearing  that 
the  action  was  still  pending,  and  taking  proceedings  therein. 

It  has  been  repeatedly  decided  that  a  submission  of  a 
pending  suit  to  arbitrators  is  a  discontinuance  of  the  action. 
(18  John.,  22  ;  6  Cow.,  399  ;  1  Wend.,  314  ;  2  id.,  505  ;  12 
id.,  503  ;  13  id.,  293  ;  15  id.,  99  ;  19  id.,  108  ;  1  Hill,  610  ; 
3  Sand  ,  4  ;  3  Barb.,  275  ;  4  id.,  541  ;  20  id.,  262  ;  11  How., 
355  ;  11  Paige,  529-533  ;  2  Seld.,  44-49  ;  2  Kern.,  9.)  The 
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submission  discharges  the  action,  but  not  the  cause  of 
action ;  and  effect  may  be  given  to  it  by  motion.  (2  Hill, 
387  ;  2  Seld.,  49,  per  FOOT,  J.)  This,  too,  even  though  the 
arbitrators  fail  or  refuse  to  take  upon  themselves  the  duties 
of  the  submission.  (See  cases  cited.)  In  such  case,  no 
award  being  made,  the  party  is  put  to  a  new  suit  on  the 
original  cause  of  action. 

But  the  parties  may  so  qualify  the  agreement  of  submis- 
sion, as  to  avoid  that  result.  They  may  agree  that  the 
submission  shall  not  operate  as  a  discontinuance  without 
an  award  according  to  its  terms,  and  that  its  effect  shall 
be  merely  to  produce  a  stay  of  proceedings  in  the  action, 
until  the  submission  shall  become  inoperative  or  be  revoked. 

Such  I  deem  the  fair  construction  of  the  agreement  of 
submission  in  this  case.  In  certain  contingencies,  which 
here  occurred,  the  agreement  was  "  to  be  of  no  effect." 
The  plain  construction  was,  that  unless  an  award  was 
made,  the  parties  should  stand  in  the  same  relation  as  if 
the  agreement  had  not  been  made.  This,  too,  was  the 
practical  construction  given  the  agreement  by  the  defend- 
ant himself,  for  he  swears  that  the  cause  was  still  pending, 
long  after  the  submission  was  made,  and  proceeded  in  the 
cause  by  obtaining  an  order,  and  examining  a  witness  de 
bene  esse. 

But  even  if  the  submission  operated  as  a  discontinuance, 
still  is  was  competent  for  the  party  to  waive  it,  and  he  will 
be  deemed  to  have  waived  it  in  case  he  proceeds  volunta- 
rily in  the  action.  This  was  held  in  The  People  ex  rel.  Van 
Cortlandt  agt.  Onondaga  Com.  Pleas,  (1  Wend.,  314.) 

The  defendant  cannot  now  be  allowed  to  insist  that  the 
action  is  out  of  court,  after  having  sworn  that  it  is  still 
pending,  and  taken  steps  to  secure  evidence  to  be  used  on 
the  trial. 

The  motion  must  be  denied,  with  costs. 
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SUPREME  COURT. 
DEWITT  C.  LITTLEJOHN  agt.  HORACE  GREELEY. 

Where  answers  are  not  frivolous  or  palpably  irrelevant,  the  question  of  their  suf- 
ficiency should  be  presented  by  demurrer,  not  by  motion,  to  strike  out  under 
§  152  of  the  Code. 

It  seems,  that  if  an  answer  alleges  matter  either  as  a  total  or  partial  defence  pal- 
pably foreign,  inapplicable  and  impertinent  to  the  cause  of  action,  or  frivolous, 
it  may  be  stricken  out  as  irrelevant.  But  the  irrelevancy  or  frivolousness  must 
be  palpable  and  clear,  not  requiring  argument  to  establish  it. 

Oswego  Special  Term,  Mpril,  1861. 

ACTION  for  a  libel.  Motion  by  plaintiff  to  strike  out  the 
several  answers  of  the  defendant  as  irrelevant,  and  in  case 
that  motion  should  not  prevail,  to  strike  out  a  part  of  one 
of  the  answers  as  irrelevant  and  redundant. 

D.  H.  MARSH,  for  motion. 
I.  T.  WILLIAMS,  contra. 

ALLEN,  Justice.  Section  152  of  the  Code  authorizes 
"sham  and  irrelevant  answers"  to  be  stricken  out  on  mo- 
tion. A  "  sham"  answer  is  one  that  is  false  in  fact.  What 
is  an  "  irrelevant"  answer,  is  not  so  well  settled.  But  as  a 
sham  answer  is  one  good  in  form,  but  false  in  fact,  and  put 
in  in  bad  faith,  the  term  "  irrelevant"  in  the  same  connec- 
tion, must  have  been  used  to  describe  another  class  of  ans- 
wers equally  unauthorized  and  mischievous,  and  put  in 
from  the  same  improper  motive.  When  part  of  an  answer 
is  spoken  of  as  irrelevant,  we  know  what  is  intended.  It 
is  that  the  matter  alleged  to  be  irrelevant  is  not  applicable 
or  pertinent,  "  not  necessary  to  support"  the  defence  set  up 
in  the  entire  answer.  An  entire  answer,  to  be  irrelevant, 
must  be  "  not  applicable  or  pertinent"  to  the  cause  of 
action  alleged,  and  "  not  necessary  to  support"  any  defence 
in  whole  or  in  part  to  the  action,  as  in  the  example  given 
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by  WILLARD,  J.,  "a  bankrupt's  discharge  in  an  action  of 
slander,"  (Harlow  agt.  Hamilton,  6  How.,  475.)  The  Code 
of  1848  did  not  contain  this  provision,  neither  did  it  autho- 
rize a  demurrer  to  an  answer.  In  1849,  section  152  was 
enacted,  but  its  operation  was  confined  to  sham  answers, 
and  no  authority  was  given  to  the  court  to  impose  terms 
upon  striking  out  answers,  and  a  demurrer  was  allowed  to 
an  answer  for  insufficiency,  (Code,  §  153,)  and  at  the  same 
time  authority  was  given  to  a  party  to  apply  for  judgment 
by  reason  of  the  frivolousness  of  a  demurrer,  answer  or 
reply,  (Code,  §247;)  and  in  1851  the  152d  section  was 
amended  and  adopted  in  its  present  form.  In  1852  section 
153  was  so  amended  as  to  confine  a  demurrer  to  answer  to 
new  matter  constituting  a  counter-claim,  and  the  section 
was  subsequently  amended  in  1855,  so  as  to  restore  the 
right  to  demur  to  an  answer,  containing  new  matter,  in  all 
cases.  In  1854,  when  there  was  no  demurrer  to  an  answer, 
except  as  to  matters  alleged  as  constituting  a  counter-claim, 
a  motion  under  §  152  was  made  to  do  the  work  and  serve  the 
purposes  of  a  demurrer.  (Herr  agt.  Bamberg,  10  How.,  128.) 
The  learned  justice  who  made  the  decision,  was  in  an  error 
in  the  suggestion  with  which  he  sets  out  in  the  opinion,  that 
the  motion  to  strike  out  irrelevant  defences  was  given  sim- 
ultaneously with  taking  away  the  right  of  demurrer  to 
answers,  from  which  it  was  inferred  that  the  motion  was  to 
be  a  substitute  for  the  demurrer.  The  history  of  the  amend- 
ments, shows  that  the  right  to  move  to  strike  out  for  irrele- 
vancy, and  to  demur  for  insufficiency,  were  given  at  the 
same  time,  and  the  right  to  demur  taken  away  the  preced- 
ing year.  The  inference  is  rather,  therefore,  that  the  reme- 
dies were  not  designed  for  the  same  purpose,  and  that  it 
was  not  optional  with  the  plaintiff  to  resort  to  a  demurrer 
or  to  a  motion  to  test  the  sufficiency  of  an  answer.  The 
answer  in  the  case  cited  was  stricken  out  because  it  was 
unauthorized  by  the  Code,  as  construed  by  the  learned  jus- 
tice, as  alleging  only  matters  in  mitigation  and  not  in  bar 
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of  an  action  for  slander.  A  like  motion  was  made  in  1855, 
before  the  same  learned  justice,  and  granted  for  the  reason 
that  the  facts  alleged  were  inadmissible  in  evidence.  In 
Van  Benschoten  agt.  Yaple,  (13  How.,  97,)  the  action  was 
slander  for  charging  the  plaintiff  with  having  stolen  the 
defendant's  hay,  and  the  answer  alleged  that  the  plaintiff 
was  reputed  to  be  a  thief.  The  answer  was  clearly  frivo- 
lous, and  might  well  have  been  treated  as  foreign  to  the 
subject  matter  of  the  action,  and  it  was  not  necessary  to 
decide  that  the  plaintiff  had  his  election  to  demur  or  to 
move  under  the  152d  section.  I  think  the  better  rule  is 
stated  by  the  same  justice  in  Benedict  agt.  Dake,  (6  How., 
352,)  where  a  motion  was  made  to  strike  out  a  whole  com- 
plaint as  irrelevant. 

Irrelevant  or  redundant  matter  was  held  to  be  synony- 
mous with  matter  which  could  have  been  expunged  as  im- 
pertinent, in  the  court  of  chancery ;  that  which  was  not 
material  to  the  decision  of  the  action  ;  matter  upon  which 
no  issue  could  be  framed  or  which  could  not  be  given  in 
evidence.  (  Wood  agt.  Morrell,  1  J.  C.  R.,  103.) 

HARRIS,  J.,  says  :  "  Was  it  ever  known  that  an  entire 
pleading  was  struck  out  for  impertinence  ?  I  am  not 
aware  that  any  such  practice  was  ever  sanctioned.  If  the 
pleading  contains  a  cause  of  action  or  a  defence,  then  it  is 
not  all  impertinent.  If  it  does  not,  then  the  objection 
should  be  taken  by  demurrer."  Subsequently  in  the  same 
opinion  he  says,  that  to  grant  the  motion  and  give  the 
plaintiff  leave  to  serve  a  new  complaint,  "  would  be  giving 
to  the  motion  to  strike  out  irrelevant  matter,  the  effect  of 
a  demurrer,"  which  was  evidently  deemed  objectionable. 
Judge  BARCULO,  in  Nichols  agt.  Jones,  (6  How.,  355,)  does 
not  undertake  to  decide  when  an  entire  answer  may  be 
struck  out  as  irrelevant ;  but  he  sums  up  the  various  pro- 
visions of  the  Code,  and  harmonizes  them,  giving  to  each 
its  appropriate  office,  as  follows  :  "  If  any  answer,  other- 
wise good,  is  loaded  with  unnecessary  and  redundant  mat- 
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ter,  the  plaintiff's  counsel  should  move,  under  section  160, 
to  have  such  matter  expunged.  If  doubts  are  entertained 
as  to  the  sufficiency  in  law  of  the  answer,  and  the  opinion 
of  the  court  is  desired,  it  must  be  obtained  by  demurrer. 
If,  however,  any  defence  is  palpably  insufficient,  a  motion 
for  judgment,  on  the  ground  of  frivolousness,  is  the  proper 
course  ;  and  if  the  matters  of  defence  can  be  shown  to  be 
clearly  false,  a  motion  to  strike  out  as  sham  will  reach  the 
evil.  These  four  modes  cure  all  defects  in  an  answer." 

This  appears  to  me  a  reasonable  construction  of  the  Code, 
with,  perhaps,  this  qualification  ;  that  if  an  answer  alleges 
matter  either  as  a  total  or  partial  defence,  palpably  foreign, 
inapplicable  and  impertinent  to  the  cause  of  action,  or 
frivolous,  it  might  be  stricken  out  as  irrelevant.  But  the 
irrelevancy  or  frivolousness  must  be  palpable  and  clear, 
and  not  require  argument  to  establish  it.  If  a  question  is 
to  be  presented  for  argument,  requiring  consideration,  it 
should  be  done  by  demurrer.  In  Harlow  agt.  Hamilton,  (6 
How.,  475,)  it  was  held  that  when  a  pleading  was  palpably 
frivolous,  the  proper  course  was  to  demur,  or  to  move  for 
judgment  under  section  247,  or  to  strike  it  out  under  sec- 
tion 152.  An  irrelevant  answer  was  said  to  be  good  in 
form  and  true  in  fact,  but  having  no  relation  to  the  cause. 
And  in  Blake  agt.  Eldred,  (18  How.,  240,)  the  matters  alle- 
ged in  the  several  answers  cannot  be  said  to  have  no  rela- 
tion to  the  cause  of  action.  They  relate  to  the  subject 
matter  of  the  alleged  libel  and  the  circumstances  of  its 
publication.  I  must  regard  the  case  of  Bush  agt.  Prosser, 
(1  Kern.,  347,)  the  doctrine  of  which  is  re-affirmed  in  Bis- 
bey  agt.  Shaw,  (2  id.,  67,)  notwithstanding  the  decision  has 
been  entered,  as  permitting  a  defendant  to  put  in  an  ans- 
wer in  an  action  for  a  libel  or  slander,  alleging  only  mat- 
ters in  mitigation  of  damages. 

Whether  the  answers  here  contain  matters  which  should 
either  bar  the  action  or  be  given  in  evidence  in  mitigation  of 
damages,  I  will  not  decide.  The  answers  are  not  frivolous 
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or  palpably  irrelevant,  and  the  question  as  to  their  sufficiency 
should  be  presented  by  demurrer,  unless  the  plaintiff  elects 
to  wait  until  the  trial,  and  present  the  questions  by  object- 
ing to  the  evidence  which  may  be  offered  under  them,  which 
is  not  the  best  way  for  presenting  a  question  upon  an  entire 
defence.  As  to  the  part  of  a  single  answer  which  it  is 
asked  to  strike  out,  it  is  only  necessary  to  say,  that  if  the 
matters  alleged  in  the  rest  of  the  answer  constitute  a  de- 
fence, or  are  proper  to  be  given  in  evidence  in  mitigation 
of  damages,  the  matters  objected  to  are  not  irrelevant  or 
redundant,  and  ought  not  to  be  stricken  out. 

The  motion  will  be  denied,  but  without  costs,  and  with 
leave  to  demur  within  ten  days. 


NEW  YORK  SUPERIOR  COURT. 
BALCOM  agt.  JULIEN  and  others. 

A  court  of  equity  will  not  lend  its  aid  to  restrain  by  injunction  the  commission  of 
any  act  injurious  to  the  plaintiff,  where  compensation  in  damages  can  be  reco- 
vered at  law. 

Where  the  plaintiff  and  one  of  the  defendants  entered  into  a  contract  by  which  the 
former  was  authorized  to  take  possession  of  a  certain  hotel  and  furniture,  and 
conduct  the  business  for  the  joint  profit  of  the  parties ;  for  which  he  was  to  receive 
as  compensation  one-third  of  the  net  profits — the  title  to  all  the  property,  both 
that  then  in  the  hotel,  as  well  .as  that  which  might  be  afterwards  purchased, 
belonging  absolutely  to  the  defendant,  with  an  election  to  the  plaintiff,  after 
June,  1865,  to  terminate  the  agreement,  when  he  was  to  have  one-third  of  such 
property  as  might  have  been  purchased  and  paid  for  from  and  out  of  the  receipts 
of  said  business, 

Held,  that  the  plaintiff  was  not  entitled  to  an  injunction  to  stay  the  foreclosure 
and  sale  of  two  mortgages  given  upon  said  property  by  the  defendant  prior  to 
the  agreement  with  the  plaintiff.  As  respected  all  the  property  covered  by  the 
two  mortgages,  except  such  as  might  have  been  purchased  out  of  the  profits  of 
the  business  since  the  agreement,  the  plaintiff  clearly  had  no  claim.  And  his 
interest  in,  or  claimed  ownership  of  the  subsequently  acquired  property,  was  of 
too  remote,  doubtful  and  uncertain  a  character  to  enable  him  to  receive  the  aid 
of  the  court  in  his  behalf. 


Special  Term,  January,  1862. 
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MONELL,  Justice.  In  April,  1858,  the  defendant  Julien 
sold  and  conveyed  to  Peter  Degive,  the  lease  and  furniture 
of  the  St.  Denis  hotel  in  the  city  of  New  York,  and  took 
from  Degive  a  mortgage  upon  the  lease  and  furniture  to 
secure  a  part  of  the  purchase  money.  Degive  took  posses- 
sion of  the  hotel  and  furniture  and  in  May,  1860,  sold  and 
conveyed  to  the  defendant  Thomas  E.  Stewart,  the  lease  and 
furniture,  subject  to  the  mortgage.  In  a  contract  between 
Julien  and  Degive,  made  prior  to  the  sale  in  April,  1858,  and 
which  provided  for  the  sale  and  transfer  of  the  lease  and  fur- 
niture and  the  giving  of  the  mortgage,  it  was  agreed  that  if 
any  of  the  furniture  to  be  mortgaged  should  be  removed, 
and  new  or  other  property  substituted  in  its  place,  that  the 
lien  of  the  mortgage  should  continue  upon  the  substituted 
property  as  if  the  same  had  formed  a  part  of  the  mortgaged 
property.  On  the  19th  of  June,  1861,  the  defendant  Stew- 
art executed  to  the  defendant  Julien  a  mortgage,  reciting 
the  mortgage  from  Degive  to  Julien,  and  declaring  that  it 
was  intended  by  said  mortgage  to  extend  its  lien  to  after- 
acquired  property,  and  covering  other  furniture  not  inclu- 
ded in  the  first  mortgage.  This  second  mortgage  was  col- 
lateral to  the  first,  which  had  been  assumed  by  the  defend- 
ant Stewart.  Previous  to  the  execution  of  the  second 
mortgage,  and  in  May,  1860,  the  defendant  Stewart  entered 
into  an  agreement  with  the  plaintiff,  whereby  it  was  agreed 
that  the  plaintiff  should,  from  the  1st  of  June  thereafter, 
have  the  exclusive  control  and  management  of  the  hotel 
business  on  the  terms  and  conditions  therein  specified,  and 
for  that  purpose  should  have  control  and  possession,  during 
the  existence  of  the  agreement,  of  all  the  parts  or  portions 
of  the  premises  appropriated  to  the  business.  After  detail- 
ing the  manner  in  which  the  business  is  to  be  conducted  by 
the  plaintiff,  the  agreement  provides  that  the  plaintiff,  as 
"  manager  and  conductor  of  the  business,"  shall  receive, 
by  way  of  "  compensation  therefor,"  in  lieu  of  all  other  per- 
sonal claims,  one-third  of  the  net  profits  of  the  hotel  busi- 
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ness,  to  be  ascertained  and  accounted  for  during  the  con- 
tinuance of  the  agreement.  On  the  termination  of  the 
agreement,  all  the  property  and  leases  were  to  belong  abso- 
lutely to  the  defendant  Stewart,  subject  to  a  right  of  elec- 
tion in  the  plaintiff  as  to  part  of  the  furniture.  It  was  fur- 
ther agreed,  that  if  the  plaintiff  should,  after  the  1st  of 
June,  1865,  elect  to  terminate  the  agreement,  he  should  be 
entitled  to  one-third  "  of  all  the  household  furniture,  china 
or  glassware,  wines,  stores  or  other  property  which  shall 
have  been  purchased  and  paid  for  from  and  out  of  the 
receipts  of  said  business."  It  was  further  provided  that 
with  the  profits  of  the  business  should  be  purchased  such 
new  and  additional  furniture  as  might  be  needed  for  pro- 
perly conducting  the  business,  and  to  replace  such  as  might 
be  worn  out. 

It  is  alleged  in  the  complaint,  that  between  June,  1860, 
and  June,  1861,  the  plaintiff  has  expended  in  new  furni- 
ture the  sum  of  $10,000.  This  allegation  is  controverted 
in  the  answer  of  the  defendant  Julien,  as  are  all  the  alle- 
gations of  fraud  and  collusion  with  the  defendant  Stewart. 
An  injunction  was  obtained  restraining  the  defendant  Julien 
from  foreclosing  his  mortgages,  or  removing  or  interfering 
with  the  property  covered  by  his  mortgages.  A  motion  is 
now  made  to  dissolve  the  injunction. 

The  conclusion  to  which  I  have  arrived  upon  the  merits 
of  this  motion,  renders  it  unnecessary  for  me  to  examine 
the  two  preliminary  objections  taken  by  the  counsel  for 
the  defendant  Julien. 

It  is  difficult  to  perceive  upon  what  principle,  under  the 
facts  of  this  case,  the  plaintiff  can  invoke  the  aid  or  pro- 
tection of  this  court. 

He  is  not  a  creditor  of  the  mortgagor,  nor  can  I,  upon  a 
careful  reading  of  the  agreement  between  the  plaintiff  and 
the  defendant  Stewart,  perceive  that  he  is  a  purchaser. 
The  mortgages  to  Julien,  if  void  for  any  reason,  are  only 
so  at  the  instance  of  a  creditor  of,  or  a  bona  fide  purchaser 
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from,  the  mortgagor.  As  respects  all  the  property  covered 
by  the  two  mortgages,  except  such  as  may  have  been  pur- 
chased out  of  the  profits  of  the  business  since  June,  i860, 
the  plaintiff  clearly  has  no  claim.  He  is  not  in  an  attitude 
where  he  can  question  the  validity  of  the  mortgages  as 
regards  that  property  ;  and  his  interest  in,  or  claimed  own- 
ership of  the  subsequently  acquired  property,  is  of  too  re- 
mote, doubtful  and  uncertain  a  character  to  enable  him  to 
receive  the  aid  of  the  court  in  his  behalf. 

As  I  read  the  contract  between  the  plaintiff  and  Stewart, 
the  former  was  authorized  to  take  possession  of  the  hotel 
and  furniture,  and  conduct  the  business  for  the  joint  profit 
of  the  parties  ;  for  which  he  was  to  receive  as  compensa- 
tion one-third  of  the  net  profits.  The  title  to  all  the  pro- 
perty, both  that  then  in  the  hotel,  as  well  as  that  which 
might  be  afterwards  purchased,  belonged  absolutely  to 
Stewart.  He  did  not  part  nor  intend  to  part  with  any  por- 
tion of  it,  and  the  agreement  is  carefully  worded  to  secure 
to  him  the  absolute  and  unqualified  ownership.  It  was 
only  upon  the  happening  of  a  remote  and  possible  contin- 
gency that  the  plaintiff  was  to  have  any  right  to  any  part 
of  it,  namely,  his  election  after  June,  1865,  to  terminate 
the  agreement,  when  he  was  to  have  one-third  of  such  pro- 
perty as  might  have  been  purchased.  Until  such  election, 
which  cannot  be  made  until  after  June,  1865,  Stewart  con- 
tinues, by  the  very  terms  of  the  agreement,  the  owner  of 
the  property ;  and  I  do  not  doubt,  he  can  at  pleasure  sell, 
dispose  of,  or  mortgage  it  at  pleasure,  or  render  it  subject 
to  his  debts.  Should  he  thus  dispose  of  it,  or  should  it  be 
seized  and  sold  by  his  creditors,  doubtless  he  would  be 
answerable  in  damages  to  the  plaintiff,  if  he  should  avail 
himself  of  his  right  of  election  ;  but  the  title  of  the  pur- 
chaser would  not  be  affected.  But  if  it  should  be  admitted 
that  the  plaintiff  had  a  present  interest  in  the  property 
included  in  the  last  mortgage,  or  in  any  part  of  it,  it  was 
only  to  the  extent  of  an  undivided  third,  and  the  mortgage 
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as  to  the  remaining  two-thirds  owned  by  Stewart  would  be 
valid,  and  the  mortgagee  would  have  the  right  to  sell  the 
interest  of  Stewart,  and  the  purchaser  would  become  co- 
owner  with  the  plaintiff. 

It  is  a  well  settled  principle  that  a  court  of  equity  will 
not  lend  its  aid  to  restrain  by  injunction  the  commission  of 
any  act,  injurious  to  the  plaintiff,  where  compensation  in 
damages  can  be  recovered  at  law. 

In  this  case,  for  any  injury  the  plaintiff  may  sustain,  he 
has  an  adequate  remedy  at  law.  If,  after  June,  1865,  he 
acquire  a  right  to  any  portion  of  the  property,  and  he  shall 
have  been  deprived  of  it  by  the  act  of  Stewart,  or  even  of 
Julien,  he  can  resort  to  his  action  for  damages  ;  or  if  by 
reason  of  the  property  now  being  sold  on  a  foreclosure  of 
the  mortgage,  the  plaintiff  is  thereby  deprived  of  the  means 
of  conducting  the  business,  he  must  look  to  Stewart  upon 
the  covenants  in  his  agreement. 

I  lay  out  of  view  the  alleged  agreement  between  Stewart 
and  Julien,  to  the  effect  that  upon  Stewart  paying  $25  a 
week.  Julien  would  not  foreclose  the  mortgage.  This  agree- 
ment is  personal  to  Stewart,  and  cannot  inure  to  the  benefit 
of  the  plaintiff. 

The  injunction  must  be  dissolved,  with  costs. 


SUPREME  COURT. 
WILLIAM  W.  PULEN  and  others  agt.  LAWRENCE  REYNOLDS. 

The  character  and  form  of  the  action  of  ejectment  has  not  been  essentially  changed 
by  the  Code.  It  is  st  ill  a  possessory  action  to  be  brought  against  the  actual 
occupant,  with  liberty  to  any  other  person  having  an  interest,  to  apply  to  be 
made  a  party. 

In  an  action  of  ejectment,  the  landlord  is  not  a  necessary  party,  and  cannot  b« 
joined  as  defendant  with  the  tenant  in  possession. 

There  is  no  case  which  decides  that  under  any  circumstances  a  person  out  of  pos- 
session can  be  made  a  party  against  his  consent. 

VOL.  XXII.  23 
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Oswego  Circuit  and  Special  Term,  January,  1861. 

W.  TIFFANY,  for  defendant. 
GEORGE  HASTiNGsr  for  plaintiff's. 

ALLEN,  Justice.  The  defendant  Reynolds  is  made  a 
party  defendant  in  an  action  of  ejectment  against  those  in 
actual  possession,  with  an  allegation  that  he  claims  some 
right,  title  or  interest  in  said  premises,  and  has  received 
the  rents  and  profits  thereof  for  a  long  time  before  and  up 
to  the  time  of  the  commencement  of  this  action. 

The  plaintiff  claims  that  section  118  of  the  Code  autho- 
rizes a  landlord  to  be  joined  with  the  tenant  in  possession 
in  actions  to  recover  the  possession  of  real  property,  as  "  a 
necessary  party  to  a  complete  determination  or  settlement 
of  the  question  involved."  The  action  is  a  possessory 
action,  and  does  not  settle  the  right,  except  as  to  the  pos- 
session. It  determines  no  right  of  property,  and  therefore 
the  landlord  is  not  a  necessary  party,  as  it  has  been  ex- 
pressly held.  (Van  Buren  agt.  Cockburn,  14  Barb.,  118.) 
As  the  section  only  authorizes  those  to  be  made  parties 
who  are  necessary  to  a  determination  of  the  questions  in- 
volved, it  follows  that  the  joinder  of  the  landlord  with  the 
tenant  is  unauthorized  by  the  section.  There  is  very  good 
authority  for  holding  that  this  section  only  applies  to  equi- 
table actions,  such  as  would  have  been  formerly  the  sub- 
jects of  a  suit  in  chancery,  and  that  it  was  only  intended 
to  retain,  as  applicable  to  that  class  of  actions,  a  rule  which 
had  been  found  so  necessary,  but  which  cannot  well  be 
applied  to  common  law  actions,  or  forms  of  common  law 
procedure  and  trial.  Voor/iies  agt.  Cfiilds,  (17  A*.  Y.  R., 
354,)  by  SELDEN,  J. ;  Judges  PRATT,  STRONG  and  DENIO  con- 
curring ;  Van  Home  agt.  Everson,  (13  Barb.,  526,)  by  CADY, 
J. ;  Judges  WILLARD,  HAND  and  C.  L.  ALLEN  agreeing  with 
him.  By  the  Revised  Statutes,  (2  R.  S.,  341,  $17,)  in 
actions  against  a  tenant  to  recover  the  land  held  by  him, 
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or  the  possession  of  such  land,  the  landlord  of  the  tenant 
and  any  person  having  any  privity  of  estate  or  interest  with 
such  tenant  or  landlord  in  the  premises,  may  be  made  de- 
fendant with  the  tenant,  or  appear  without  such  tenant,  at 
his  election.  But  he  could  not  be  made  a  party  except 
at  his  election  and  on  his  own  application.  (Shaw  agt. 
McGraw,  12  W.  R.,  558.)  The  same  will  hold  good  under 
the  Code.  (Godfrey  agt.  Townsend,  8  How.,  398.)  The 
same  privilege  is  given  expressly  by  §  122  of  the  Code,  and 
by  it  any  person,  not  a  party  to  an  action  for  the  recovery 
of  real  or  personal  property,  but  having  an  interest  in  the 
subject  thereof,  may  be  made  a  party  to  the  action  upon 
his  own  application  ;  and  by  sections  455  and  471  of  the 
Code,  the  general  provisions  of  the  Revised  Statutes  relat- 
ing to  actions  concerning  real  property,  are  made  appli- 
cable to  actions  brought  under  the  Code.  The  character 
and  form  of  the  action  of  ejectment  has  not  been  essen- 
tially changed  by  the  Code.  It  is  still  a  possessory  action, 
to  be  brought  against  the  actual  occupant,  with  liberty  to 
any  other  person  having  an  interest,  to  apply  to  be  made  a 
party.  Judge  PARKER,  in  an  early  case,  ( Waldoph  agt. 
Butler,  4  How.,  358,)  was  of  the  opinion  that  the  Code  had 
changed  the  rule  as  to  parties  in  ejectment,  and  that  it  was 
proper  to  include  as  defendants  all  persons  having  or  claim- 
ing an  interest  in  the  controversy  adverse  to  the  plaintiff. 
This  case  has  not  been  followed  ;  and  in  Barton  agt.  Wright, 
decided  by  the  court  at  general  term  in  the  third  district  in 
1852,  it  was  held  that  it  was  a  misjoinder  of  parties  to  unite 
the  landlord  with  the  tenant  in  possession,  in  an  action  of 
ejectment.  (  Van  Santvoord's  Plead.,  178,  note  1.)  In  Fosgate 
agt.  Herkimer  Manufacturing  and  Hydraulic  Co.,  (12  Barb. 
R.,  352 ;  S.  C.,  2  Kern.,  580,)  the  misjoinder  was  treated  as 
waived  by  the  answer  of  the  landlord,  and  that  the  appear- 
ance of  the  landlord  without  objection  was  equivalent  to 
an  election  to  be  made  a  party  under  the  statute.  In  one 
or  two  other  cases  the  judges  have  said,  a  person  out  of 


356  NEW  YORK  PRACTICE  REPORTS. 

Chamberlain  agt.  Dempsey. 

possession  could  not  be  joined  as  a  defendant  with  the 
actual  occupant,  without  averments  showing  some  connec- 
tion between  them,  or  the  receipt  of  rents  and  profits  by 
the  part}7  out  of  possession  ;  (Van  Home  agt.  Ever  son,  13 
Barb.,  526 ;  Tompkins  agt,  White,  8  How.,  520  ;)  but  no 
case  decides  that  under  any  circumstances  the  person  out 
of  possession  can  be  made  a  party  without  his  consent. 
Roberts  agt.  Randal,  (3  Sand.,  707,)  approved  by  HARRIS, 
J.,  (18  JV.  Y.  R.,  315,)  is  somewhat  analogous,  and  strength- 
ens the  argument  against  the  supposed  change  in  the  theory 
and  practice  in  the  action  of  ejectment,  as  regards  the  par- 
ties defendants. 

I  think  no  cause  of  action  is  alleged  against  Reynolds, 
and  the  demurrer  must  be  sustained,  with  leave  to  the 
plaintiffs,  if  they  choose  so  to  do,  to  amend  on  payment  of 
costs. 


NEW  YORK  SUPERIOR  COURT. 

MOSES  CHAMBERLAIN  agt.  JANE  R.  DEMPSEY,  impleaded,  &c. 

A  notice,  for  the  28th  Dec.  1861,  of  the  sale  of  real  estate  situate  in  the  city  of  New 
York,  under  a  judgment  in  a  foreclosure  suit,  published  in  a  daily  paper  on  the 
9th  and  12th,  the  16th  and  19th,  and  the  23d  and  26th  of  that  month,  satisfies 
the  rule  (73)  which  requires  the  notice  of  sale  to  be  published  "  for  three  weeks 
immediately  previous  to  the  time  of  sale,  at  least  twice  in  each  week." 

"Whore,  on  the  27th  of  Dec.  1861,  the  defendant  appealed  from  the  judgment,  and 
gave  an  undertaking,  with  sureties,  in  a  form  and  for  an  amount  requisite  to  stay 
plaintiff's  proceedings,  and  the  sureties  were  excepted  to,  and  on  examination 
were  rejected,  and  an  order  was  then  made  (Jan.  10th,  1862)  giving  ten  days  to 
furnish  other  sureties,  and  on  the  25th  of  Jan.  1862,  the  appellant  served  a  new 
undertaking  with  new  sureties  who  made,  ex  parte,  an  affidavit  in  the  form  pre- 
scribed by  §  341  of  the  Code,  and  a  sale  took  place  on  the  27th  of  January,  pur- 
suant to  the  original  notice  thereof,  and  postponements  thereof  published  in  due 
form,  the  sale  is  regular. 

The  original  sureties  having  been  excepted  to,  and  failing  to  justify,  it  wag  the 
duty  of  the  appellant  to  furnish  new  sureties  and  procure  their  justification  within 
the  extended  time ;  and  not  having  done  that,  her  appeal  must  be  "  regarded  as 
if  no  undertaking  had  been  given." 
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Special  Term,  February  8,  1862. 

Before  BOSWORTH,  Ch.  Justice. 

THIS  is  an  action  for  the  foreclosure  of  a  mortgage,  in 
which  a  judgment  of  foreclosure  and  sale  has  been  ren- 
dered, under  which  the  mortgaged  premises  have  been  sold. 
The  defendant  Dempsey  moves  to  set  aside  the  sale  for 
irregularity,  mainly  on  two  grounds,  viz  :  that  the  notice 
of  sale  was  not  published  the  prescribed  time,  and  that,  at 
the  time  of  the  sale,  the  plaintiff's  proceedings  were  stayed. 
The  facts  are  stated  in  the  opinion, 

GEORGE  R.  THOMPSON,  for  deft  Dempsey. 
WM.  M.  ALLEN,  for  plaintiff. 

BOSWORTH,  Ch,  Justice.  The  defendant  Dempsey  moves 
to  vacate  the  sale  of  the  mortgaged  premises  for  irregu- 
larity ;  alleging  that  the  notice  of  sale  was  insufficient,  and 
that  the  plaintiff's  proceedings  were  stayed.  The  notice 
of  sale,  when  first  inserted,  stated  that  the  sale  would  be 
made  on  the  28th  of  December,  1861.  It  was  published  in 
two  daily  papers,  viz  :  in  one  of  them  on  the  9th  and  12th, 
on  the  16th  and  19th,  and  on  the  23d  and  26th  of  Decem- 
ber. This  was  a  publication  "  for  three  weeks  immediately 
previous  to  the  time  of  sale,  at  least  twice  in  each  week," 
within  the  meaning  of  Rule  73,  [51.]  (Olcott  agt.  Robin- 
son, 21  JV.  F.  R.,  150;  Sheldon  agt.  Wright,  1  Seld.,  497.) 
The  sale  was  postponed  from  time  to  time,  until  the  27th 
of  January,  1862,  and  the  notice  of  sale  and  of  such  post- 
ponements was  advertised  in  due  form,  up  to  the  time  of 
sale.  The  sale,  therefore,  is  regular,  unless  the  plaintiff's 
proceedings  were  stayed. 

The  defendant  Dempsey  appealed  from  the  judgment  on 
the  27th  of  December,  1861,  and  executed  an  undertaking, 
wi$i  sureties,  in  such  form  aud  amount  as  to  comply  with 
section  338  of  the  Code.  On  the  28th,  the  plaintiff  excep- 
ted  to  the  sufficiency  of  the  sureties,  and  the  defendant 
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gave  notice  of  their  justification  for  the  4th  of  January, 
1862.  The  matter  of  the  justification  was  continued  from 
time  to  time,  until  the  15th  of  January,  1862,  when  the 
judge  made  an  order  declaring  that  the  sureties  were 
not  sufficient,  and  were  not  approved,  and  "  that  the  de- 
fendants have  ten  days  from  this  date  to  furnish  other  or 
additional  sureties,  and  in  the  meantime  all  proceedings  on 
the  part  of  the  plaintiff  on  this  judgment  be  stayed."  On 
the  25th  of  January,  1862,  the  defendant  filed  a  new  under- 
taking executed  by  her  and  two  new  sureties,  and  served  a 
copy  thereof  the  same  day,  with  an  ex  parte  affidavit  of 
each  surety  in  the  form  prescribed  by  section  341,  but  did 
not  then  serve  and  has  not  since  served  any  notice  that  the 
new  sureties  would  justify. 

The  sureties  in  the  first  undertaking  not  having  justified, 
the  appeal  is  to  be  regarded  as  if  no  undertaking  had  been 
given,  (Code,  §  S41r)  except  in  so  far  as  the  order  of  Jan, 
15th,  1862,  produces  a  different  result.  If  leave  to  furnish 
new  sureties  bad  not  been  given,  there  would  not  only  have 
been  no  stay  after  the  original  sureties  had  been  rejected, 
but  the  appeal  would  be  treated  as  if  no  undertaking  had 
been  given,  and  there  had  not  been  a  stay  at  any  time. 
(Code,  §  341.) 

The  plaintiff  contends  that  the  order  of  January  15thf 
1862,  could  only  be  satisfied  by  the  new  sureties  justifying 
within  the  ten  days,  on  due  notice  thereof,  and  that  this- 
not  having  been  done,  that  order  is  not  complied  with,  and 
therefore  the  appellant  is  to  be  treated  a»  if  no  undertak- 
ing had  been  given  on  the  appeal.  The  defendant  insists 
that  the  second  undertaking,  without  any  justification  of 
the  sureties  therein,  unless  they  are  specially  excepted  to, 
complies  with  the  order  and  operates  as  a  stay. 

The  Code  (§341)  declares  that  (on  the  sureties  being 
excepted  to)  "  unless  they  or  other  sureties  justify  before  a 
judge  of  the  court  below  *  *  as  prescribed  by  sections 
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195  and  196,  within  ten  days  thereafter,  the  appeal  shall 
be  regarded  as  if  no  undertaking  had  been  given." 

Sections  19-5  and  196  prescribe  the  mode  of  justifying 
bail  to  the  action.  The  practice  on  justifying  bail,  (in  con- 
tingencies not  provided  for  by  those  sections,)  as  it  existed 
prior  to  the  Code,  so  far  as  it  is  consistent  with  the  Code 
itself,  is  retained.  (Code,  §  469.)  Sections  195  and  196 
of  the  Code  do  not  specify  what  shall  be  done,  if  a  party 
is  allowed  to  give  other  bail,  on  a  failure  of  the  first  to 
justify,  except  that  it  requires  a  new  undertaking.  (§  193.) 
There  is  no  provision  which  in  terms  provides  for  except- 
ing to  new  or  "  other  bail." 

Graham's  Practice,  (p.  187,)  states  that  "  the  forms  of 
proceeding  adopted  in  adding  bail,  are  the  same  as  in  the 
case  of  original  bail,  with  this  exception  only,  that  they 
are  required  to  justify  without  a  new  exception,  (Barnes, 
74,)  and  it  is  therefore  necessary  to  insert  in  the  notice  of 
their  having  become  bail,  a,  notice,  also,  that  they  will  jus- 
tify." 

Gregory  agt.  Gurdon,  (Barnes,  74  ;)  Lewis  Gadderer,  (5 
B,  if  Aid,,  704  ;  &  C,,  1  D.  #  R,,  350 ;)  Rex  agt.  Sheriff" 
of  Essex,  (5  T.  R,,  633;)  the  cases  in  1st  Chitty  R.,  (pp. 
6,  7,  8  ;)  Joyce  agt.  Pratt,  (6  Bing.,  377  ;)  and  Jones  agt. 
Vestris,  (3  Bing.  JV*.  C.,  676,)  establish  this  to  be  the  well 
settled  practice.  Section  341  of  the  Code  seems  to  have 
enacted  this  rule  of  practice,  by  making  it  imperative,  when 
sureties  on  appeal  are  excepted  to,  that  "  they  or  otker  sure- 
ties justify  *  *  within  ten  days  thereafter."  The  ex- 
cepting to  the  original  sureties  makes  it  necessary  that  ne\r 
or  added  sureties  justify. 

If  the  original  bail  fail  to  justify,  new  bail  cannot  be 
added  as  a  matter  of  course,  unless  there  be  time  enough 
remaining  to  serve  notice  of  new  bail  and  of  their  justifying. 

When  bail  fail  to  justify,  the  permission  granted  is,  to 
put  in  and  justify  other  bail.  The  adverse  party  is  not 
required  to  give  but  one  notice  of  exception  to  the  suffi- 
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ciency  of  bail ;  on  that,  he  is  entitled  to  have  bail  who 
justify  on  notice  to  him. 

The  order  of  the  15th  of  January,  1862,  by  giving  ten 
days'  time  to  furnish  other  sureties,  allowed  the  party, 
within  that  time,  to  file  a  new  undertaking,  with  sureties, 
and  procure  their  justification  according  to  the  practice  of 
the  court.  (Code,  §341.)  The  appellant  had  five  days 
within  which  to  file  the  undertaking  and  give  notice  of  the 
new  sureties  and  of  their  justification. 

Not  having  availed  herself  of  this  privilege,  she  is  in  the 
condition  of  an  appellant  whose  sureties  have  failed  to  jus- 
tify on  being  excepted  to,  and  is  to  be  treated  as  if  no 
undertaking  had  ever  been  given  by  her.  There  was  no 
stay  at  the  time  of  the  sale,  and  she  cannot  allege  that 
there  was  one  at  any  time  since  the  appeal  was  taken.  The 
sale  is,  therefore,  regular. 

On  the  facts  of  this  case,  it  cannot  be  said  that  the  refe- 
ree erred  in  not  selling  in  parcels. 

These  views  dispose  of  all  questions  presented  by  the 
motion.  There  is  no  allegation  that  the  premises  were 
sold  for  less  than  their  value,  or  that  any  person  would 
have  made  higher  bids.  If  there  had  been,  I  should  be 
inclined,  on  defendant's  stipulating  to  bid  a  sum  substan- 
tially larger,  and  giving  reasonable  security  for  performing 
the  stipulation,  to  permit  a  re-sale.  And  the  motion  will 
be  denied,  with  costs,  but  with  liberty  to  the  defendants  to 
move  for  a  re-sale,  making  a  case  showing  surprise,  and 
that  justice  requires  and  will  be  promoted  by  an  order 
granting  such  relief. 
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NEW  YORK  COMMON  PLEAS. 

JACOB  LOOMIS,  respondent  agt.  JAMES  BOWERS,  appellant. 

The  district  courts  in  the  city  of  New  York  have  no  jurisdiction  of  actions  to  reco- 
ver the  possession  of  personal  property. 

General  Term,  January,  1862. 

DALY,  BRADY  and  HILTON,  Judges. 

THIS  was  an  appeal  from  a  district  court  judgment  ren- 
dered for  plaintiff  in  an  action  for  the  claim  and  delivery 
of  personal  property. 

F.  BYRNE,  for  appellant. 

I.  That  the  said  court  had  not  jurisdiction  of  an  action 
to  recover  the  possession  of  personal  property,  nor  to  ren- 
der a  judgment  for  the  possession  of  the  property  described 
in  the  affidavit,  or  for  any  part  thereof. 

II.  That  jurisdiction  of  such  actions  is  given  only  to 
courts  of  record,  and  to  courts  of  "  justices  of  the  peace," 
in  an  action  where  the  value  of  the  property  shall  not  ex- 
ceed $100. 

R.  S.  GUERNSEY,  for  respondent. 

I.  That  the  said  court  had  jurisdiction  in  this  case. 
Subdivision  10,  of  section  53,  of  the  Code,  as  amended 

in  1860,  applies  as  well  to  the  so-called  district  courts  of 
the  city  of  New  York  as  to  any  justices'  courts. 

District  courts  were  originally  justices'  courts,  and  their 
jurisdiction  has  been  extended  from  time  to  time  without 
taking  away  any  of  their  former  powers. 

II.  The  district  court  act  is  declaratory  when  it  says : 
"  These  courts  have  jurisdiction  in  actions  similar  to  those 
mentioned  in  sections  53  and  54  of  the  Code,"  <fec.,  and 
extending  the  amount  to  be  recovered  therein  to  $250. 

They  were  merely  called  "  district  courts"  by  the  sta- 
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tute,  and  numbered  to  distinguish  them  from  each  other, 
and  not  to  organize  new  courts  of  special  jurisdiction  by 
that  name.  (See  Laws  1852,  p.  471,  District  Court  Act,  ^  1.) 

III.  The  amendment  of  section  53  of  the  Code  permits 
justices'  courts  to  have  jurisdiction  in  actions  for  claim  and 
delivery  of  personal  property  to  a  certain  amount ;  and 
district  courts,  as  we  have  before  seen,  are  justices'  courts 
with  their  powers  extended.  (See first  point.) 

A  familiar  rule  for  the  construction  of  statutes  is,  that 
in  laws  which  permit  anything  to  be  done,  the  consequence 
is  drawn  from  the  greater  to  the  lesser.  Thus,  those  who 
have  a  right  to  give  away  their  goods  for  nothing,  have 
much  more  a  right  to  sell  them.  And  in  a  like  manner, 
those  who  have  a  right  to  appoint  executors  by  testament, 
have,  with  much  greater  reason,  a  right  to  bequeath  par- 
ticular legacies.  (See  Smith's  Construction  of  Statutes, 
§473,^.  623.) 

IY.  If  the  legislature  had  intended  that  said  amendment 
was  not  to  apply  to  the  said  district  courts,  they  would 
have  excepted  them  by  special  words,  as  they  have  in  sec- 
tion 354  of  the  Code. 

V.  Section  3  of  district  court  act  has  virtually  adopted 
section  53  of  the  Code  as  a  part  of  itself,  and  if  so,  any 
after-amendment  to  section  53  applies  to  all  courts  that 
have  adopted  it. 

1.  It  has  always  been  a  principle  in  the  construction  of 
statutes,  that  where  one  statute  is  enlarged  by  a  second, 
and    a   third  is  passed   reciting  the   first,   the   second  is 
regarded  as  virtually  recited  in  the  last.    (See  Smith's  Con. 
Statutes,  p.  758,  §  642.) 

2.  Thus,  the  superior  court  of  the  city  of  New  York,  the 
superior  court  of  the  city  of  Buffalo,  and  the  city  court  of 
Brooklyn,  when  they  were  organized,  adopted  some  parts 
the  Code  and  practice  of  the  supreme  court ;  and  it  is 
undisputed,  that  after-amendments    to  the  Code  apply  as 
well  to  said  courts  without  recital,  as  to  the  supreme  court. 
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By  the  court,  HILTON,  J.  The  single  question  this  appeal 
presents  is,  whether  the  district  courts  in  the  city  of  New 
York  have  jurisdiction  of  actions  claiming  the  delivery  of 
personal  property  wrongfully  withheld  or  detained,  and  to 
recover  the  possession  thereof. 

By  the  act  of  April  13,  1857,  under  which  these  courts 
were  organized,  they  had  conferred  upon  them  jurisdiction 
in  actions  similar  to  those  provided  by  sections  53  and  54 
of  the  Code  of  Procedure,  when  the  sum  recovered  should 
not  exceed  $250.  (Sess.  Laws  1857,  vol.  1,  p.  307,  §  3.)  At 
that  time  an  action  of  this  character  was  not  specified  in 
the  sections  of  the  Code  referred  to. 

Subsequently,  in  1860,  an  act  was  passed  entitled  "  An 
act  to  amend  section  53  of  the  Code  of  Procedure,  and  to 
extend  the  jurisdiction  of  Justices'  Courts,  and  to  provide 
for  proceeding  therein,"  (Sess.  Laws,  1860,  p.  209,)  which 
amended  the  section  by  adding  to  it  a  tenth  subdivision,  by 
which  justices' courts  were  vested  with  jurisdiction  of  actions 
to  recover  the  possession  of  personal  property  claimed 
where  its  value  should  not  exceed  $100.  Then  follow 
twelve  sections  devoted  to  the  proceedings  which  are  neces- 
sary to  be  adhered  to  in  such  actions,  and  which  are  nearly 
analogous  to  those  prescribed  by  chap.  2,  title  7,  part  2  of 
the  Code,  (^  206  to  218,)  respecting  actions  for  the  claim 
and  delivery  of  personal  property,  when  brought  in  a  court 
of  record. 

In  1861  another  act  was  passed  amending  section  53  of 
the  Code,  by  increasing  the  jurisdiction  of  justices  of  the 
peace,  and  extending  it  to  all  the  cases  there  named  where 
the  amount  claimed  does  not  exceed  $200,  they  having  been 
previously  limited  to  actions  where  the  sum  claimed  did 
not  exceed  $100 ;  and  it  was  declared  that  this  act  should 
not  be  construed  to  repeal,  impair,  modify,  or  in  any  man- 
ner affect  the  previous  act  passed  in  1860. 

In  connection  with  these  two  acts  it  may  be  remarked, 
that  although  the  act  of  1860  amended  section  53  of  the 
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Code  by  adding  to  it  a  tenth  subdivision,  yet  the  act  of 
1861,  which  declares  that  the  section  shall  be  amended  so 
as  to  read  only  as  there  given,  omits  the  subdivision  pre- 
viously added,  and  concludes  with  a  section  declaring  as 
above  stated. 

Applying  the  familiar  legal  principle  that  inferior  courts, 
not  of  record  and  not  proceeding  according  to  the  course 
of  the  common  law,  are  confined  strictly  to  the  authority 
given  them,  taking  nothing  by  implication,  but  must  in 
every  instance  show  an  express  power,  (Jones  agt.  Reed,  1 
John.  Cases,  20  ;  4  Black.  Com.,  268  ;  Rex  agt.  Whitear,  3 
Burr.,  1366,)  it  is  obvious  that  the  district  courts  have  not 
jurisdiction  of  actions  to  recover  the  possession  of  personal 
property. 

Under  the  act  of  1857,  they  are  limited  to  certain  actions 
"  when  the  sum  recovered  shall  not  exceed  $250  ;"  that  is, 
they  can  entertain  actions  for  the  recovery  of  money  only 
in  specified  cases,  and  no  other. 

It  is  true  that,  by  the  act  of  1860,  section  53  of  the  Code 
was  amended  by  adding  to  it  a  subdivision  by  which  courts 
of  justices  of  the  peace  acquired  jurisdiction  over  actions 
to  recover  the  possession  of  personal  property  where  ita 
value  does  not  exceed  $100,  but  the  jurisdiction  there  given 
is  in  the  nature  of  a  special  statutory  proceeding,  and 
which  must  be  pursued  by  the  justice  in  the  particular 
manner  there  prescribed.  The  provisions  respecting  the 
form  of  the  proceeding  it  will  not  be  pretended  are  appli- 
cable to  any  other  than  justices'  courts,  and  therefore,  if 
it  ever  should  be  conceded  that  by  the  amendment  of  sec- 
tion 53  of  the  Code,  the  district  courts  became  vested  with 
power  over  actions  of  this  nature,  they  would  still  be  left 
without  any  law  prescribing  the  manner  in  which  such  a 
special  and  peculiar  jurisdiction  could  be  exercised — unless 
it  may  imply  that  it  should  be  pursued  in  the  same  manner 
as  in  courts  of  justices  of  the  peace.  This  we  cannot  do. 

The  judgment  should  therefore  be  reversed. 
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RICHARD  H.  TAYLOR,  <fcc.  agt.  WILLIAM  S.  HATCH,  &c. 

Per  curiam.  —  For  the  reasons  assigned  in  Loomis  agt. 
Bowers,  this  judgment  must  be  reversed. 


SUPREME  COURT. 

AUGUST  BELMONT  and  others  agt.  WILLIAM  G.  LANE  and 

others. 

An  attachment  for  the  purpose  of  taking  the  property  of  debtors  in  the  hands  of 
an  assignee,  held  under  an  assignment  for  the  benefit  of  creditors,  cannot  be 
sustained  on  the  ground  of  alleged  fraudulent  transactions  of  the  debtors  prior 
to  the  making  of  the  assignment. 

The  attachment  must  be  sustained  on  the  ground  that  the  assignment  was  a  fraudu- 
lent assignment  or  disposition  of  the  property  of  the  assignors  within  the  meaning 
of  the  Code,  (§  229,)  which  means  actual  or  moral  fraud. 

Jt  seems,  that  an  assignment  may  be  held  fradulent  and  void  on  its  face,  as  hin- 
dering or  delaying  creditors  within  the  provisions  of  the  Revised  Statutes,  and 
yet  not  alone  justify  an  attachment  under  the  Code,  as  a  fraudulent  disposition 
or  assignment  of  property. 

New  York  General  Term,  January,  1862. 

CLERKE,  ALLEN  and  SUTHERLAND,  Justices. 

By  the  court,  SUTHERLAND,  Justice.  However  fraudulent 
the  transactions  prior  to  the  making  of  the  assignment  de- 
tailed in  the  affidavits  on  which  the  attachment  was  issued, 
uncontradicted  or  unexplained,  might  be,  such  fraud  did 
not  and  could  not  deprive  Lanes,  Boyce  &  Co.  of  the  right 
to  make  an  honest  assignment  for  the  benefit  of  their  cre- 
ditors with  preferences. 

Lanes,  Boyce  &  Co.  did,  sometime  after  the  alleged  fraud- 
ulent acts  or  transactions,  make  an  assignment  for  the 
benefit  of  creditors  with  preferences  ;  and  that  assignment 
must  be  deemed  fraudulent  to  authorize  the  issuing  of  an 
attachment  to  take  the  assigned  property,  or  any  part  of 
it,  from  the  hands  of  the  assignees,  and  give  it  to  a  credi- 
tor, or  to  creditors,  not  preferred  in  the  assignment. 
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The  attachment,  then,  issued  in  this  case,  must  be  sus- 
tained on  the  ground  that  the  assignment  was  a  fraudulent 
assignment  or  disposition  of  the  property  of  the  assignors 
within  the  meaning  of  the  Code,  section  229. 

The  Code,  I  think,  means  actual  or  moral  fraud. 

The  assignment  might,  I  think,  be  held  fraudulent  and 
void  on  its  face  as  hindering  or  delaying  creditors,  within 
the  provisions  of  the  Revised  Statutes,  and  yet  not  alone 
justify  an  attachment  under  the  Code,  as  a  fraudulent  dis- 
position or  assignment  of  property. 

It  is  insisted  on  the  part  of  the  plaintiffs,  that  it  being 
shown  outside  of  the  assignment  that  all  the  members  of 
the  firm  of  Lanes,  Boyce  &  Co.,  the  assignors,  were  also 
members  of  the  firm  of  Lanes  &  Ker  Boyce — the  two  firms 
being  composed  of  the  same  members  with  the  exception 
of  James  P.  Boyce,  who  was  a  special  partner  of  the  latter 
firm,  but  not  of  the  first — and  the  assignment  including 
among  the  preferred  creditors,  Lanes  &  Ker  Boyce,  to  about 
the  amount  of  $71,000,  that  the  assignment  is  thus  shown 
to  be  for  the  benefit  of  the  assignors,  among  others,  and 
that  the  assignment  was  therefore  in  judgment  of  law  made 
to  defraud,  hinder  and  delay  their  creditors,  and  was  and 
is  void  by  the  statute  of  frauds. 

I  repeat,  conceding  this  proposition  to  be  true,  that  I  do 
not  think  it  follows  that  an  attachment  under  the  Code 
could  rightfully  issue  on  that  ground  alone. 

But  looking  at  the  provision  in  the  third  clause  of  the 
assignment  explaining  the  purpose  and  the  intended  prac- 
tical operation  of  the  preference  in  favor  of  Lanes  &  Ker 
Boyce,  it  is  not  clear,  I  think,  that  the  assignment  is  fraud- 
lent  and  void,  even  in  judgment  of  law,  on  the  ground  of 
such  preference.  That  provision  is  certainly  somewhat 
complicated  ;  but  the  substance  and  effect  of  it  is,  that  the 
amount  for  which  Lanes  &  Ker  Boyce  are  preferred,  or  so 
much  of  it  as  shall  be  necessary,  in  addition  to  other  assets 
of  Lanes  &  Ker  Boyce,  to  pay  all  their  debts,  and  to  return 
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to  James  P.  Boyce,  as  special  partner,  the  amount  which 
might  be  found  due  from  that  firm,  on  a  settlement  of  the 
partnership  accounts  between  themselves,  is  appropriated 
for  such  purposes. 

Actual  fraud  would  seem  to  imply  an  intention  or  attempt 
on  the  part  of  the  perpetrator  to  gain  or  secure  some  pecu- 
niary advantage  for  himself.  I  do  not,  see  how  the  assignors 
could  ever  receive,  or  expect  to  receive,  any  part  of  the 
proceeds  of  the  assigned  property,  under  or  on  account  of 
the  preference  in  favor  of  Lanes  and  Ker  Boyce.  The 
whole  amount  of  the  preference  must  go  to  the  creditors 
of  Lanes  &  Boyce,  or  to  James  P.  Boyce,  or  to  their  other 
creditors,  unless  there  should  be  a  surplus  after  paying  all 
the  debts  of  the  assignors. 

The  payment  of  $125,000  in  September,  1860,  to  James 
P.  Boyce,  alleged  to  be  due  him,  individually  and  as  execu- 
tor of  Ker  Boyce,  from  Wm.  G.  Lane  &  Co.  and  Wm.  G. 
Lane  individually,  is,  I  think,  satisfactorily  explained  in 
the  affidavit  of  Wm.  G.  Lane,  and  I  see  nothing  in  the  case 
to  impeach  the  defendant. 

I  think,  also,  that  it  is  satisfactorily  shown  that  the 
indorsements  of  Le  Roy  M.  Wiley,  on  account  of  which  he 
is  preferred,  were  given  on  account  of  and  for  the  benefit 
of  the  firm.  Upon  the  whole,  I  am  of  the  opinion  that 
order  appealed  from  should  be  reversed. 

ALLEN,  J.  Without  passing  definitely,  at  this  stage  of 
the  action,  upon  the  question  of  fraud  upon  the  allegation 
of  which  the  attachment  was  issued,  we  think  it  better  that 
the  attachment  should  be  retained  until  the  validity  of  the 
assignment  shall  be  tested  in  the  actions  already  commen- 
ced, or  such  as  shall  be  commenced  for  that  purpose.  We 
are  therefore  for  affirming  the  order. 
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SUPREME  COURT. 

CHARLES  0.  RICHARDSON  agt.  THE  BROOKLYN  CITY  AND 
NEWTOWN  RAILROAD  COMPANY. 

An  attorney  at  law,  who  is  a  non-resident  of  this  state,  has  no  authority  or  right 
to,  and  cannot,  practice  in  the  courts  of  this  state. 

Brooklyn  Special  Term,  February,  1862. 

THIS  action  was  brought  to  recover  $387  and  interest, 
money  paid  to  the  president  of  the  company  tinder  protest 
and  by  coercion.  The  summons  and  complaint  were  served 
on  the  4th  of  January,  1862,  and  on  the  6th  a  notice  of 
appearance  was  served  on  the  attorney  for  the  plaintiff,  by 
James  S.  Sluyter,  Esq.  On  the  8th  day  of  January  afore- 
said, said  Sluyter  served  a  copy  of  an  affidavit  of  merits, 
in  another  suit,  in  which  he  informed  the  attorney  for  the 
plaintiff  that  he  resided  in  Jersey  city,  in  the  state  of  New 
Jersey.  The  next  day,  the  attorney  for  the  plaintiff  re- 
turned said  copy  affidavit  of  merits  in  the  first  suit  and 
notice  of  appearance  in  this  suit,  with  his  objection 
indorsed  thereon,  to  wit :  that  said  Sluyter,  being  a  non- 
resident, had  no  right  to  practice  law  in  this  state.  On 
the  10th  of  January,  Sluyter  returned  the  same  papers  to 
the  plaintiff's  attorney,  who,  on  the  13th,  served  a  notice 
on  the  company,  requiring  them  to  appoint  another  attor- 
ney ;  but  no  attention  ^was  paid  to  it.  On  the  24th,  Sluyter 
served  a  copy  of  an  answer,  which  the  attorney  for  the 
plaintiff  returned  to  him  on  the  same  day,  and  on  the  next 
day  (the  25th)  entered  judgment  for  $421.32,  by  default. 
This  was  on  Saturday.  On  the  28th,  Sluyter  served  a  copy 
of  an  affidavit  of  merits,  which  the  plaintiff's  attorney 
returned  the  same  day,  with  similar  objections  indorsed 
thereon,  together  with  the  additional  one,  that  on  the  25th 
judgment  had  been  entered.  On  the  29th,  plaintiff's  attor- 
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ney  issued  execution,  and  on  the  same  day  Sluyter  obtained 
from  Judge  Loir,  at  chambers,  an  order  staying  plaintiff'a 
proceedings,  and  to  show  cause  on  the  third  day  of  Feb- 
ruary, 1862,  at  a  special  term,  why  the  judgment  and  exe- 
cution should  not  be  vacated  and  set  aside,  with  costs. 
This  order  was  served  on  the  30th  of  January.  The  motion 
was  argued  on  the  4th,  and  decided  on  or  about  the  llth 
of  February,  1862. 

D.  DUDLEY  FIELD,  for  the  motion, 
CLARK  B.  WHEELER,  for  the  plaintiff. 

EMOTT,  Justice.  Attorneys  are,  undoubtedly,  in  a  cer- 
tain sense,  public  officers.  (Merritt  agt.  Lambert,  10  Paige, 
352,  S.  C.,  in  Court  of  Errors,  2  Demo,  607.)  But  they 
are  not  within  the  statute,  (1  R.  S.,  122,  ^  36,)  which  pro- 
vides, among  other  things,  that  every  office  shall  become 
vacant  by  the  incumbent  ceasing  to  be  an  inhabitant  of  the 
state.  That  statute  is  applicable  to  offices  filled  by  election 
or  by  appointment  by  the  governor,  and  is  intended  not 
only  to  declare  what  shall  constitute  vacancies  in  such 
offices,  but  to  provide  for  filling  them.  It  is  manifestly 
inapplicable  to  the  case  of  attorneys.  Their  tenure  of  office 
is  regulated  by  article  2  jof  title  4  of  the  same  chapter  and 
part  of  the  Revised  Statutes,  (1  R.  S.,  108,  §  29,)  subject 
to  removal  or  suspension  by  the  courts  in  which  they  prac- 
tice ;  they  hold  their  office  during  life.  An  attorney  does 
not,  therefore,  cease  to  be  an  attorney  of  the  court,  or  for- 
feit his  right  to  appear  and  practice  therein  by  removing 
from  the  state. 

But  the  court  has  always  required  that  an  attorney 
should  reside  within  the  state.  The  second  rule  requires 
that  an  applicant  for  admission  to  the  bar  should  reside 
within  the  district  in  which  he  applies.  Rule  5  requires 
the  attorney  to  add  his  place  of  residence  to  his  name  on 
all  process  or  papers,  and  if  he  neglect  to  do  so,  authorizes 
VOL.  XXII.  24 
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service  upon  him  by  mail,  according  to  the  best  informa- 
tion which  can  be  obtained  as  to  his  residence.  Section 
409  of  the  Code  regulates  the  manner  of  serving  papers. 
It  provides  that  service  may  be  made  upon  an  attorney  at 
his  office,  by  leaving  the  paper  with  the  person  in  charge  ; 
or  if  there  be  no  person  in  the  office,  by  leaving  it  in  a  con- 
spicuous place  in  the  office  ;  and  if  the  office  be  not  open 
to  admit  of  such  service,  by  leaving  it  at  the  attorney's 
residence  with  some  person  of  suitable  age  and  discretion. 
These  various  provisions,  and  especially  the  latter,  would  be 
rendered  nugatory  if  attorneys  who  resided  out  of  the  state 
were  permitted  to  practice.  An  attorney  might  keep  his 
office  closed  and  empty,  and,  if  he  had  no  residence  within 
the  state,  might  entirely  evade  the  service  of  papers,  and 
baffle  his  adversary  and  the  court. 

Attorneys  are  liable  to  attachment,  and  to  punishment 
for  contempt  of  the  court,  for  the  commission  of  various 
acts  of  misconduct.  Those  remedies  may  also  be  evaded, 
if  they  are  non-residents. 

If  an  attorney  may  have  a  residence  out  of  the  state,  and 
still  practice  in  its  courts,  he  may  also  dispense  with  an 
office,  since  there  is  no  more  positive  requirement  that  he 
should  keep  an  office,  than  there  is  that  he  should  have  a 
residence  within  the  state.  An  attorney  might  thus,  as  I 
have  intimated,  completely  baffle  his  opponents,  and  evade 
the  control  of  the  court ;  and,  though  guilty  of  malpractice 
and  misconduct,  be  a  constant  fugitive  from  justice. 

This  would  be  an  extreme  case.  Of  course  it  is  not  men- 
tioned with  any  reference  to  the  circumstances  disclosed  on 
this  motion.  There  is  nothing  here  but  a  technical  objec- 
tion to  the  appearance  of  a  very  respectable  gentleman  of 
the  profession.  Still  the  case  supposed  is,  perhaps,  as 
likely  to  happen  now  among  the  multitude  of  individuals 
who,  since  1847,  have  crowded  into  a  profession  whose  bar- 
riers have  been  thrown  down,  as  it  was  when  it  might  have 
been  presumed  that  an  attorney  and  counsellor  of  this  court 
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bad  the  acquirements  of  a  lawyer  and  the  principles  of  a 
gentleman.  Among  the  numerous  incompetent  persons 
whom  we  are  compelled  to  see  in  the  courts,  invested  with 
the  character  of  lawyers  under  the  present  constitution, 
which  has  made  it  substantially  impossible  to  keep  anybody 
out,  and  with  the  Code  of  Procedure,  which  is  supposed  to 
render  its  practice  perfectly  easy,  like  the  acquisition  of 
languages  under  certain  systems  without  a  master  and 
without  study,  it  would  be  very  unwise  to  relax  any  of  the 
protection  to  suitors  and  to  the  administration  of  justice, 
which  were  found  necessary  in  better  days. 

In  the  Chautauque  County  Bank  agt.  Risley,  (6  Hill,  375,) 
it  was  expressly  held,  that  after  an  attorney  had  left  the 
state,  with  a  fixed  intention  of  residence  elsewhere,  he  could 
no  longer  practice  in  the  court,  nor  could  his  name  be  used 
in  the  conduct  of  a  suit.  The  same  rule  is  adhered  to  in 
Deifendorfzgt.  House,  (9  How.  Pr.  jR.,  243,)  decided  in  1854, 
I  do  not  indeed  see  how  it  ever  could  have  been,  and  espe- 
cially how  it  can  now  be  departed  from. 

The  residence  of  the  gentleman  who  served  a  notice  of 
appearance  for  the  defendants  in  this  case,  is  in  Jersey  city. 
He  speaks  of  it  in  his  affidavit  as  a  temporary  residence, 
but  it  is  his  present  residence  and  his  only  one.  The  plain- 
tiff's attorney  returned  his  papers  as  soon  as  he  ascertained 
his  residence,  with  a  statement  of  his  objections.  He  was 
not  bound  to  return  them  again  when  they  were  sent  back 
to  him  afterwards,  for  such  a  proceeding  might  be  indefi- 
nitely protracted.  The  plaintiff's  attorney  had  done  enough 
to  indicate  his  objection  to  the  appearance  of  an  attorney 
for  the  defendants  who  resided  out  of  the  state,  and  the 
defendants  could  not  have  been  misled.  I  attach  no  impor- 
tance to  the  report  of  the  errand  boy  who  served  the  papers. 

The  objection  in  the  present  case  seems  technical  and 
sharp,  and  struck  me  at  first  as  unfavorably  as  any  one  ; 
but  it  is  an  objection  to  which  the  plaintiff's  attorney  is 
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entitled,  and  which  involves  the  principle  upon  which  the 
rule  stands. 

The  attorney  who  served  notice  of  appearance,  and  an 
answer  for  the  defendants,  has  not  ceased  to  be  an  attorney 
by  removing  from  the  state,  but  he  has  ceased  to  have  the 
right  to  practice,  as  long  as  his  non-residence  continues ; 
and  it  makes  no  difference,  nor  can  we  create  a  distinction 
between  a  residence  in  New  Jersey  and  one  in  the  most 
remote  part  of  the  Union.  Either  is  out  of  the  jurisdic- 
tion of  the  court,  and  defeats  the  objects  of  its  rules  and 
practice. 

The  present  motion  must  be  denied,  with  $10  costs.  But 
as  the  defendants  swear  to  merits,  and  are  acting  in  good 
faith,  they  may  have  an  order  that  upon  payment  of  the 
costs  of  this  motion,  and  the  costs  of  the  judgment,  and 
serving  an  appearance  and  answer  by  a  suitable  attorney, 
within  ten  days,  the  default  may  be  opened. 


SUPREME  COURT. 

ELIAS  ROOT,  President  of  the  Marine  Bank  agt.  RODERICK 
PRICE  and  others. 

Although  it  is  well  settled  that  an  action  brought  by  A.  B.,  president  of  a  banking 
association,  is  merely  a  description  of  the  person,  and  is  the  action  of  A.  B.  indi- 
vidually, yet  it  is  equally  well  settled  that  where  A.  B.  thus  describes  himself, 
and  then  avers  that  he  prosecutes  the  action  for  the  benefit  of  the  association, 
is  sufficient  to  show  that  the  action  is  prosecuted  for  and  in  behalf  of  the  associa- 
tion. 

Therefore  where  in  the  latter  case  it  is  averred  that  the  plaintiff  is  the  holder  and 
owner  of  the  note  in  suit,  it  is  sufficient  to  show  that  the  banking  association  is 
the  holder  and  owner,  for  whose  benefit  the  plaintiff  prosecutes. 

Oswego  Circuit,  January,  1861. 

C.  RHODES,  for  plaintiff. 
A.  P.  GRANT,  for  defendant. 
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ALLEN,  Justice,  The  action  is  brought  by  "  Elias  Root, 
President  of  the  Marine  Bank,  an  association  organized  and 
doing  business  under  the  act  entitled  '  An  act  to  authorize 
the  business  of  banking,'  passed  April  18th,  1838,  and  the 
several  acts  amending  the  same,  who  prosecutes  this  action 
for  the  benefit  of  the  said  association,"  and  the  allegation 
is,  that  the  note  in  suit  was  indorsed  and  transferred  to 
the  plaintiff,  and  that  the  plaintiff  is  the  holder  and  owner 
of  the  note,  &c. 

The  defendant  denies  the  transfer  to  and  ownership  of 
the  note  by  the  plaintiff.  The  proof  is,  that  the  note  was 
discounted  by  and  belongs  to  the  Marine  Bank. 

Actions  brought  by  or  in  behalf  of  a  banking  association 
may  be  prosecuted  in  the  name  of  the  president  thereof, 
(Act  of  1838,  §21;  2  R,  S,,  bth  ed.,  560,  §194,)  or  the 
action  may  be  brought  in  the  name  by  which  the  associa- 
tion is  known.  (Delajield  agt.  Kenny,  24  W.  R,,  345  ;  Carr 
agt.  Mich,  Banking  Association,  1  Sand.,  693.)  Both  are 
corporate  names ;  and  when  the  action  is  brought  by  the 
association  in  the  name  of  its  president,  and  that  fact 
appears,  the  association  is  the  plaintiff,  and  may  be  so 
referred  to  in  all  parts  of  the  complaint  and  in  all  proceed- 
ings in  the  action.  A  simple  description  of  the  individual 
whose  name  is  used  as  president  of  the  association,  is  not 
sufficient  to  show  that  the  suit  is  brought  for  the  associa- 
tion. The  addition  to  the  name  in  the  title  of  the  cause, 
and  the  commencement  of  the  complaint,  is  but  a  descrip- 
tion of  the  person  of  the  plaintiff,  and  the  action  will  be 
the  individual  action  of  the  person  named.  This  is  well  set- 
tled, and  the  result  of  all  the  cases  cited  and  relied  upon 
by  the  defendants'  counsel.  There  is  no  conflict  of  autho- 
rity, and  no  doubt  of  the  principle  decided. 

But  this  case  is  to  be  distinguished  from  all  the  cases 
cited,  that  in  this,  it  is  averred  that  the  action  is  brought 
for  the  benefit  of  the  association  ;  that  is,  it  is  expressly 
shown  to  the  court,  and  certified  to  the  defendants,  that 
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the  name  of  the  president  is  used,  pro  hac  vice,  as  the  cor- 
porate name  of  the  association,  and  that  the  action  is  the 
action  of  the  association.  This  being  so,  the  association 
suing  by  its  corporate  name,  it  was  and  is  the  "  plaintiff," 
and  the  averment  was  literally  true  that  the  note  was 
transferred  to  and  was  owned  by  "  the  plaintiff."  The 
allegation  is  equivalent  to  an  averment  that  the  suit  was 
brought  by  Root  as  president,  &c. 

This  is  the  averment  that  the  judge,  in  Gould  agt.  Glass, 
(19  Barb.,  179,)  intimated  would  have  been  sufficient  to  make 
that  action  the  suit  of  the  commissioners  of  highways,  instead 
of  the  individual  commissioners.  In  an  action  brought  by  a 
supervisor,  it  is  sufficient  that  in  the  title  of  the  complaint 
he  is  described  with  his  official  designation,  and  that  in  the 
body  of  the  complaint  he  refers  to  it,  and  alleges  that  he 
complains  as  supervisor  as  aforesaid.  (Smith  agt.  Levinus, 
4  Seld.,  472.)  Judge  MORSE  says,  "  this  is  a  very  plain 
statement  of  the  capacity  in  which  he  sues,  and  would  not 
mislead  any  person  of  common  understanding."  But  it  is 
no  more  distinct  and  plain  than  the  averments  here,  that 
the  suit  is  prosecuted  for  the  benefit  of  the  association,  not 
by  Root  as  trustee,  but  under  the  law  authorizing  the  suit 
to  be  brought  in  that  name  by  the  association.  If  any 
error  has  been  committed  in  the  description  of  the  contract 
and  indebtedness,  and  the  ownership  thereof  by  the  bank, 

is  clearly  amendable  within  the  case  of  Bank  of  Havana 
agt.  Mayer,  (20  JV*.  7.,  355.)  But  I  am  of  the  opinion  that 
the  complaint,  although  not  drawn  with  the  utmost  accu- 
racy, is  nevertheless  substantially  correct,  and  that  it  does 
with  reasonable  certainty  set  out  the  cause  of  the  action, 
and  the  title  of  the  bank  to  maintain  the  suit. 

Judgment  must  be  given  for  the  plaintiff. 

NOTE. — Judgment  affirmed  by  the  court  at  general  term  in  the  fifth  district, 
July,  1861. 
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NEW  YORK  SUPERIOR  COURT. 

THOMAS  PALMER  agt,  PETER  C.  ADAMS  and  CHARLES  B. 
WHITE. 

A  party  to  an  action  cannot  be  compelled  at  the  instance  of  the  adverse  party,  under 
chap.  276  of  the  Laws  of  1840,  to  make  an  affidavit  or  deposition,  to  be  used  on  * 
pending  motion. 

He  could  not  be  compelled  to  do  so  prior  to  the  Code,  and  section  389  of  the  Cod* 
provides  expressly  that  a  party  shall  not  be  examined  on  behalf  of  the  adverse 
party,  except  in  the  manner  prescribed  by  the  6th  chapter  of  its  twelfth  title. 

• 

February  8tk,  1862. 

Before  BOSWORTH,  Ch.  Justice, 

ON  affidavits  of  the  pendency  of  a  motion  in  this  action, 
and  that  it  is  necessary  for  the  plaintiff  to  have  the  depo- 
sition of  each  defendant,  to  be  used  on  the  motion ;  that 
each  of  them  has  refused  to  make  his  deposition  volunta- 
rily, and  that  each  of  them  resides  within  the  jurisdiction 
of  the  court,  the  court  issued  a  summons  requiring  each 
defendant  to  attend  before  a  judge  of  the  court,  to  make 
his  said  deposition.  Each  defendant  attended,  but,  on 
being  called  upon  to  be  sworn  and  testify,  refused  to  be 
sworn,  as  he  was  a  party  to  the  action,  insisting  that  the 
court  had  no  power  to  compel  his  attendance  and  require 
him  to  make  a  deposition  under  chapter  276  of  the  Laws 
of  1840,  §3,  p.  223.  The  plaintiff's  counsel  thereupon 
moved  that  each  defendant  be  adjudged  to  be  in  contempt, 
and  that  he  be  committed  until  he  submit  to  make  a  depo- 
sition. The  question  therefore  is,  whether  the  court,  or  a 
judge  of  the  court,  can,  under  this  statute,  compel  the 
defendants  to  make  a  deposition  to  be  used  on  a  motion,  or 
commit  them  for  a  contempt  for  their  refusal  to  make  it. 

DAVID  DUDLEY  FIELD,  for  plaintiff. 
HORACE  F.  CLARK,  for  defendants. 
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BOSWORTH,  Ch.  Justice.  The  statute  under  which  the  pre- 
sent proceeding  ia  taken,  was  passed  on  the  13th  of  May, 
1840,  and  is  entitled  "  An  act  in  relation  to  the  Superior 
Court,  and  Court  of  Common  Pleas  of  the  city  of  New 
York."  (Sess.  Laws  of  1840,  ch.  276,  p.  222.) 

Section  3  of  this  act  declares  that  "  where  there  shall  be 
a  motion  or  proceeding  in  the  said  court,  in  which  it  shall 
be  necessary  for  either  party  to  have  the  deposition  of  any 
witness,  who  may  be  within  the  jurisdiction  of  said  court, 
and  who  shall  have  refused  to  make  his  deposition  volun- 
tarily, the  said  court  may  issue  a  summons  requiring  such 
witness  to  attend  before  a  judge  thereof  to  make  his  said 
deposition  ;  and  obedience  to  such  summons  may  be  enfor- 
ced as  in  case  of  a  subpoena  issued  by  said  court." 

The  Revised  Statutes  conferred  on  the  supreme  court, 
when  such  a  case  occurred  in  that  court,  power  to  "  direct 
a  commission  to  be  issued  to  one  or  more  persons,  inhabit- 
ants of  the  county  in  which  such  witness  resides,  to  take 
his  testimony."  (2  R.  S.,  554,  ^  24  and  25.)  The  notes 
of  the  Revisors  state  that  "  a  recent  case  in  7th  Cowen, 
(515,)  shows  the  necessity  of  these  sections.'7  *  *  In 
the  case  in  7th  Cowen,  (515,)  the  plaintiff  thought  it  mate- 
rial to  have  the  affidavit  of  one  Wilson,  to  be  used  in  oppo- 
sition to  a  motion  pending  in  that  court.  Wilson  refused 
to  make  an  affidavit,  and  it  was  submitted  whether  the 
court  would  not  grant  a  rule  upon  Wilson,  compelling  him 
to  make  the  affidavit.  The  court  thought  it  had  no  power 
to  make  the  rule,  and  remarked,  that  "  the  uniform  course 
in  relation  to  those  summary  applications  has  been,  to  trust 
to  voluntary  affidavits  ^  and  the  want  of  a  power  to  coerce 
them  has  often  been  urged  in  argument,  without  contradic- 
tion, as  a  defect  in  this  kind  of  proceeding."  The  object 
of  the  two  statutes  is  probably  the  same,  viz  :  to  enable 
either  party  to  obtain  an  affidavit,  when  it  is  necessary 
that  he  should  have  it  on  a  pending  motion  or  proceeding. 
The  act  of  1840,  as  it  related  to  courts  which,  in  a  certain 
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sense,  are  courts  of  local  jurisdiction,  provided  a  summons 
returnable  before  a  judge  of  the  court — upon  the  idea,  pro- 
bably, that  no  person  could  be  examined  under  it,  except 
one  residing  in  the  same  county  with  the  judge.  The 
supreme  court  then  had  but  three  justices,  and  as  the  Re- 
vised Statutes  authorized  the  examination  of  a  witness  in 
any  part  of  the  state,  they  authorized  a  commission  to  exa- 
mine him  in  the  county  of  his  residence.  To  require  him 
to  attend  before  a  judge  of  the  court,  as  the  court  was  then 
organized,  would,  in  most  cases,  subject  him  to  great  incon- 
venience. It  is  quite  certain,  that  when  the  act  of  1840 
was  passed,  one  party  could  not,  by  virtue  of  it,  compel  the 
other  party  to  make  an  affidavit  to  be  used  on  a  motion. 
A  party  to  an  action  could  not  be  compelled  to  testify  in 
it,  at  the  instance  of  the  adverse  party. 

Evidence  could  be  obtained  in  certain  cases,  by  a  bill 
merely  for  discovery  ;  but  as  a  general  rule,  the  party  filing 
the  bill  paid  the  defendant's  costs  of  making  the  discovery. 
In  the  case  of  bills  for  relief,  unless  an  answer  on  oath  was 
waived,  the  responsive  allegations  of  the  answer  became 
evidence  for  the  defendant,  and  the  complainant  was  re- 
quired to  disprove  them. 

The  defendants  insist  that  a  party  cannot,  by  authority 
of  the  Code,  be  required  to  submit  to  any  examination  in  a 
cause,  at  the  instance  of  the  adverse  party,  except  in  the 
cases,  for  the  purposes,  upon  the  conditions,  and  with  the 
consequences  specified  in  the  Code  itself.  (Keeler  agt.  Du- 
senbury,  1  Duer,  660  ;  Huelin  agt.  Ridner,  6  Mb.  R.,  19.) 

Section  389  of  the  Code  declares  that  "  No  action  to 
obtain  discovery  under  oath,  in  aid  of  the  prosecution  or 
defence  of  another  action,  shall  be  allowed,  nor  shall  any 
examination  of  a  party  be  had,  on  behalf  of  the  adverse  party, 
except  in  the  manner  prescribed  in  this  chapter."  This  pro- 
hibitory language  is  as  full  and  precise  as  can  well  be  em- 
ployed ;  and  it  is  quite  clear  that  the  examination  now 
sought  is  not  under  any  provision  of  chapter  6  of  title  12 
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of  the  Code.  The  Code  (§390)  enables  a  party  to  any 
action  to  compel  an  adverse  party  "  to  testify,  either  at  the 
trial,  or  conditionally,  or  upon  commission."  The  exami- 
nation now  sought,  if  compelled,  will  not  be  an  examination 
"  either  at  the  trial,  or  conditionally,  or  upon  commission." 

Section  391  provides  that  "  the  examination,  instead  of 
being  had  at  the  trial,  as  provided  in  the  last  section, 
(§  390,)  may  be  had  at  any  time  before  the  trial,  *  *  on 
a  previous  notice  to  the  party  to  be  examined,  and  any 
other  adverse  party,  of  at  least  five  days,  unless,  for  good 
cause  shown,  the  judge  order  otherwise." 

In  the  case  before  me,  no  notice  of  five  days  has  been 
served  on  the  party  to  be  examined,  nor  on  either  of  the 
adverse  parties  of  the  intended  examination  of  the  other ; 
and  no  order  has  been  made  by  a  judge  authorizing  an  exa- 
mination on  a  notice  less  than  two  days.  The  defendants 
are  summoned  before  a  judge,  on  a  summons  issued  to  each 
of  them  by  the  court. 

The  attendance  of  a  party  to  be  examined  under  section 
391  is,  by  section  392,  to  be  compelled  by  the  issuing  of  a 
summons  for  that  purpose,  by  the  judge  or  officer  before 
whom  the  examination  is  to  be  had.  (Code,  §  392 ;  and  2 
R.  S.,  393,  §  10.)  No  such  proceeding  has  been  taken  in 
the  present  case. 

It  has  been  held,  that  an  examination  under  section  391 
cannot  be  compelled  until  the  action  is  at  issue.  (1  Code 
Rep.,  JV.  S.,  109  ;  3  Sand.,  718  ;  11  How.,  518.)  This  action 
is  not  at  issue.  The  examination  taken  under  section  391, 
when  taken,  must  be  filed,  and  "  may  be  read  by  either 
party  on  the  trial.?'  (Code,  §  392.)  The  whole  object  of 
the  examination  of  a  party  at  the  instance  of  the  adverse 
party,  under  sections  390  and  391,  is  to  obtain  testimony 
on  the  trial,  or  which  may  be  read  on  the  trial.  If  taken 
before  the  trial,  the  party  examined  may  use  it  in  his  own 
behalf. 

The  examination  under  the  act  of  1840  is  not  for  the 
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purpose  of  obtaining  evidence  to  be  used  at  the  trial.  The 
adverse  party  is  not  entitled  to  notice  of  the  examination, 
nor  is  any  provision  made  to  enable  him  to  read  it  on  the 
motion  or  proceeding  in  which  it  is  taken.  The  party  at 
whose  instance  it  is  taken,  can  only  use  it  as  an  affidavit, 
and  according  to  the  rules  relating  to  the  use  of  affidavits. 

This  review  of  the  provisions  of  the  Code,  relating  to  the 
examination  of  parties,  leads  to  the  conclusion  that  the 
Code  has  not  changed  the  law  on  that  subject,  otherwise 
than  is  declared  by  its  provisions.  The  clear  and  precise 
import  of  the  prohibitory  language  of  section  389,  does  not 
permit  the  court  to  seek  for  implied  authority  to  compel 
an  examination  of  a  party  in  a  case,  or  in  a  mode,  or  for  a 
purpose  not  specified  in  the  Code  itself. 

It  is  insisted,  however,  that  the  act  of  1840  is  prospec- 
tive in  such  sense,  that  it  will  embrace  as  a  witness,  within 
the  meaning  of  its  provisions,  any  person  authorized  to  tes- 
tify or  make  affidavits,  who,  although  under  a  disability  at 
the  time  of  its  passage,  is  subsequently  exempted  from  such 
disability.  That  no  person  is  now  precluded  from  being  a 
witness  by  reason  of  interest,  or  of  being  a  party  to  the 
record,  and  that  a  party  should  be  deemed  a  witness  within 
the  meaning  of  the  act  of  1840,  as  the  law  now  stands,  and 
his  examination  be  compelled  under  it,  when  necessary,  in 
a  case  within  that  act. 

The  affidavit  of  a  party,  as  well  before  that  act  as  since, 
was  admissible  even  in  the  party's  own  behalf,  in  all  mat- 
ters heard  and  determined  on  affidavits.  Of  course  his  affi- 
davit, if  he  had  made  one,  could  be  read  against  him.  The 
Code  has  not,  therefore,  added  to  the  competency  of  a  party 
to  make  an  affidavit  to  be  used  on  a  motion,  nor  enlarged 
the  class  of  cases  in  which  an  affidavit  is  admissible  as  evi- 
dence. Chapter  six  of  title  twelve  of  the  Code  does  not 
relate  to  the  same  subject  matter  as  chapter  276  of  the  act 
of  1840.  The  latter  was  passed  to  enable  a  party  to  compel 
a  person  not  a  party,  to  make  an  affidavit  to  be  used  on  a 
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motion  or  proceeding,  and  left  it,  when  thus  taken  by  com- 
pulsion, of  no  other  force  or  effect  than  if  it  had  been  vol- 
untarily made. 

Sections  391  and  392  provide  a  mode  of  compelling  a 
party  to  submit  to  an  examination  at  the  instance  of  the 
adverse  party,  to  furnish  testimony  to  be  used  on  the  trial 
of  the  action.  These  sections  not  only  do  not  profess  to 
have  any  other  object,  but  section  389  declares  that  no 
examination  of  one  party  at  the  instance  of  his  adversary, 
shall  be  had,  "  except  in  the  manner  prescribed  by  this 
chapter."  (Chap.  6,  Code,  §  389.) 

Sections  389  and  399  are  not  in  conflict.  They  certainly 
should  not  be  so  construed  as  to  conflict  with  each  other, 
if  on  any  just  principles  of  construction  they  can  be  made 
to  harmonize. 

Chapter  7  of  title  12  of  the  Code,  entitled  "  examina- 
tion of  witnesses,"  as  originally  enacted,  related  solely  to 
the  competency  of  witnesses  to  give  evidence  in  chief, 
whether  given  at  the  trial,  or  taken  out  of  court  to  be  read 
on  the  trial.  (Laws  of  1848,  p.  560,  §  351.)  As  originally 
enacted,  it  made  provision  for  examining  witnesses  out  of 
court,  who  resided  over  one  hundred  miles  from  the  place 
of  trial.  As  the  Code  was  amended  in  1859,  chapter  7  of 
title  12  contained  but  two  sections ;  one  declaring  that  no 
person  offered  as  a  witness  should  be  excluded  by  reason 
of  his  interest  in  the  event  of  the  action,  (§  398,)  and  the 
other  (§  399)  declaring  that  section  398  should  not  apply 
to  a  party  to  the  action  or  to  a  party  in  interest.  (Laws  of 

1859,  p.  692,  ch.  7.) 

In  1851,  section  399  was  amended.  (Laws  of  1851,  Jlpp., 
p.  128.)  It  was  again  amended  in  1857,  1858,  1859,  and 

1860.  The  section,  as  last  amended,  makes  a  parly  a  com- 
petent witness  for  himself  or  for  any  other  party,  and  pro- 
vides that  he  "  may  be  examined  as  a  witness      *      *      in 
the  same  manner,  and  subject  to  the  same  rules  of  exami- 
nation as  any  other  witness."  (Howard's  Code,  Zd  ed.,  633- 
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649,  ^  399.)  This  section  relates  exclusively  to  the  matter 
of  making  parties  competent  as  witnesses  in  chief,  and  to 
their  examination  as  such.  It  does  not  repeal  or  modify 
section  389,  section  391,  or  section  392. 

If  it  does  not  repeal  sections  389,  391  and  392,  nor  in 
any  way  modify  them,  then  it  follows,  if  the  views  already 
stated  are  correct,  that  the  defendants  cannot  be  compelled 
to  submit  to  an  examination  at  the  instance  of  the  plaintiff 
under  chapter  276  of  the  act  of  1840,  and  they  should  be 
discharged  from  further  attendance  under  the  summons 
served  on  them.  (Keeler  agt.  Dusenbury,  1  Duer,  660  ; 
Huelin  agt.  Ridner,  6  Mb.  R.,  19.) 

Section  399,  in  its  present  form,  adds  to  the  class  of 
cases  in  which  a  party  is  competent  to  testify  in  chief,  or 
may  be  required  to  do  so.  In  addition  to  being  examinable 
in  an  action,  it  provides  that  he  may  be  examined  in  pro- 
ceedings in  surrogates'  courts,  and  in  proceedings  for  the 
summary  recovery  of  the  possession  of  land.  To  hold  that 
this  section,  which  was  enacted  to  make  parties  competent 
as  witnesses  on  a  trial,  will  compel  a  party  to  submit  to 
make  a  deposition  for  the  adverse  party,  under  the  act  of 
1840,  to  be  used  on  a  motion,  involves  the  necessity  of 
declaring  that  it  has  repealed  the  prohibitory  clause  of  sec- 
tion 389,  although  it  was  enacted  to  subserve  a  purpose 
having  no  connection  with  the  objects  secured  by  that  sec- 
tion and  section  391.  Section  391  is  as  important  as  a 
remedy  now,  as  it  was  before  section  399  was  enacted  in 
its  present  form.  And  I  think  it  quite  clear,  that  it  was 
not  designed,  by  enacting  it  in  its  present  form,  to  deprive 
a  party  of  any  protection  secured  to  him,  against  annoy- 
ance by  an  adverse  party,  by  section  389,  or  to  overturn 
the  rule  embodied  in  section  392  ;  that  whenever  compelled 
by  the  adverse  party  to  testify,  his  testimony,  thus  given, 
shall  be  admissible  as  evidence  in  his  own  behalf. 

Chapter  462  of  the  Laws  of  1847,  (Sess.  Laws  0/1847, 
vol.  2,  p.  630,)  does  not  conflict  with  the  views  before  sta- 
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ted.  The  word  proceeding,  as  used  in  that  chapter,  means 
a  controversy  between  parties,  which  may  be  heard  before 
and  decided  by  a  court  or  officer;  and  the  testimony  which 
it  provides  means  to  compel,  is  to  be  used  on  the  hearing 
and  examination  of  such  proceeding.  Section  2  provides 
that  the  proceeding  may  be  dismissed,  if  the  plaintiff  or 
moving  party  refuses  to  testify  ;  and  that  if  the  party  pro- 
ceeded against  refuse,  his  defence  may  be  stricken  out  or  dis- 
regarded. It  has  in  view  the  same  object  as  chapter  6  of 
title  12  of  the  Code,  viz  :  to  procure  testimony  in  chief  to 
the  merits  of  a  controversy.  It  includes  proceedings  which 
may  be  had  before  any  court  or  officer,  as  well  as  actions, 
and  in  that  respect  is  more  comprehensive  than  chapter  6 
of  title  12  of  the  Code. 

In  so  far  as  the  latter  chapter  conflicts  or  is  inconsistent 
with  chapter  462  of  the  laws  of  1847,  the  former  repeals 
the  latter.  (Code,  §§468  and  471.)  Section  389  of  the 
Code  enacts,  in  terms,  that  there  shall  not  "  any  examina- 
tion of  a  party  be  had,  on  behalf  of  the,  adverse  party,  except 
in  the  manner  prescribed  by  chapter"  6  of  title  12  of  the 
Code.  If,  by  any  strained  construction  of  this  act  of  1847, 
one  party  could  be  compelled  by  the  adverse  party  to  make 
an  affidavit  or  deposition  before  a  judge,  to  be  used  on  a 
motion  pending  elsewhere,  (and  I  think  he  could  not,)  then 
section  389  of  the  Code  repeals  it,  quoad  hoc,  because,  thus 
construed,  it  authorizes  what  the  Code  expressly  prohibits. 

My  conclusion  is,  that  the  defendants  have  a  right  to 
refuse  to  be  sworn  in  the  matter  pending  before  me,  and 
should  be  discharged  from  further  attendance  under  the 
summons  served  on  them.  An  order  to  that  effect  will  be 
made. 
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SUPREME  COURT. 

ELIZABETH  YOUNG,  executrix,  &c.  respondent  agt.  JAMES 
BLOOMER  and  others,  appellants. 

An  order  made  at  special  term,  denying  a  motion  to  open  a  judgment  and  sale  of 
premises  made  under  a  foreclosure  of  a  mortgage,  on  the  ground  that  the  premises 
were  sold  at  a  grossly  inadequate  price — no  irregularity  alleged  against  the  judg- 
ment or  sale,  is  not  appealable  to  the  general  term. 

Monroe  General  Term,  September,  1861. 

WELLES,  SMITH  and  JOHNSON,  Justices. 

APPEAL  from  an  order  at  special  terra  denying  a  motion 
made  by  James  A.  Hamilton,  one  of  the  defendants,  and 
others,  judgment  creditors  of  said  Hamilton,  to  open  the 
sale  of  certain  mortgaged  premises,  which  sale  had  been 
made  under  and  in  pursuance  of  a  judgment  of  foreclosure 
of  a  mortgage  upon  such  premises,  on  the  ground  that  the 
judgment  was  entered  for  too  large  an  amount,  and  that 
the  sale  was  for  a  grossly  inadequate  amount.  When  the 
appeal  was  moved  on, 

GEO.  F.  DANFORTH,  of  counsel  for  the  plaintiff",  objected 

that  the  order  was  not  appealable. 
M.  S.  NEWTON,  for  the  appellants. 

By  the  court,  WELLES,  Justice.  The  only  ground  for  the 
appeal  is  the  5th  subdivision  of  section  149  of  the  Code  of 
Procedure,  which  provides  that  an  appeal  may  be  taken 
"  when  the  order  is  made  upon  a  summary  application  in 
an  action  after  judgment,  and  affects  a  substantial  right." 
As  to  the  first  mentioned  ground,  that  the  judgment  is  too 
large,  most  clearly  the  motion  could  not  reach  that  ques- 
tion. As  to  the  other,  that  the  premises  were  sold  for  an 
inadequate  sum,  we  are  equally  clear  that  the  decision  of 
the  special  term  is  filial,  and  that  no  appeal  lies  therefrom. 
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No  irregularity  is  alleged  against  the  judgment  or  the  sale. 
The  principal  facts  alleged  in  support  of  the  motion  are, 
that  the  mortgaged  premises  were  worth  more  than  double 
the  sum  for  which  they  were  bid  off  and  sold,  and  the  judg- 
ment creditors  offer,  in  case  the  sale  is  opened,  to  bid  $2000 
in  addition  to  what  the  premises  brought  at  the  sale  ;  and 
that  one  of  the  judgment  creditors  was  advised  before  the 
sale,  that  it  was  not  necessary,  in  order  to  protect  his 
rights,  that  he  should  attend  the  sale  and  bid  upon  or  pur- 
chase the  property.  The  application  was  to  the  favor  of 
the  court  at  special  term,  and  the  whole  question  was 
clearly  in  the  discretion  of  that  court.  Assuming  all  the 
allegations  on  the  part  of  the  appellants  to  be  true,  the 
order  did  not  affect  a  substantial  right,  which  is  indispen- 
sable to  make  it  appealable,  where  the  order  is  made,  as  in 
this  case,  upon  a  summary  application  after  judgment.  The 
application  may  have  been  very  meritorious,  and  have  com- 
mended itself  to  the  favorable  consideration  of  the  court ; 
yet  after  all,  it  was  manifestly  addressed  to  its  discretion, 
and  the  relief  asked  for  was  not  a  matter  of  right  for  the 
appellants  to  demand. 

In  the  case  of  Tollman  and  others  agt.  Hinman  and  others, 
(10  How.  Pr.  R.,  89,)  decided  at  a  general  term  in  this  dis- 
trict, Justice  STRONG  uses  the  following  language  :  "  A 
party  cannot  be  said  to  have  a  right  to  what  a  court  has  a 
discretion  to  grant  or  withhold.  The  legislature  must  have 
intended  a  substantial  right,  a  fixed,  determinate  right, 
independent  of  the  discretion  of  the  court,  and  of  some 
value.  Such  a  right  must  exist,  and  be  injuriously  affected 
by  an  order,  to  bring  a  case  within  the  subdivision  above 
given." 

The  appeal  should  be  dismissed. 
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SUPREME  COURT. 
HARMON  PUMPELLY  and  others  agt.  THE  VILLAGE  OF  OWEGO. 

An  appeal  lies  to  the  general  term  from  an  order  made  at  special  term  denying  a 
motion  for  a  new  trial,  where  judgment  is  entered  before  the  appeal  is  taken, 
but  after  the  order  is  made. 

Broome  General  Term,  January,  1862. 

Present,  BALCOM,  CAMPBELL,  PARKER  and  MASON,  Justices. 

MOTION  by  defendant  to  dismiss  an  appeal  from  an  order 
made  at  a  special  term  denying  plaintiffs'  motion  for  a  new 
trial  on  a  case.  After  the  order  was  made  denying  a  new 
trial,  the  defendant  entered  a  judgment  on  the  verdict  for 
costs  against  the  plaintiffs.  The  defendant's  counsel  claimed 
that  the  plaintiffs  should  have  appealed  from  the  judgment, 
and  could  not  appeal  from  the  order  refusing  a  new  trial 
after  the  entry  of  the  judgment. 

GEORGE  S.  CAMP,  for  plaintiffs. 
N.  W.  DAVIS,  for  defendants. 

BY  THE  COURT.  An  appeal  lies  to  the  general  term  from 
an  order  made  at  a  special  term,  "  when  it  grants  or  refuses 
a  new  trial."  (Code,  §349,  sub.  2.)  The  order  in  this  case 
refusing  a  new  trial,  was  regularly  made  before  the  judg- 
ment was  entered  ;  and  we  think  an  appeal  lies  from  the 
order  to  the  general  term,  notwithstanding  the  entry  of  the 
judgment  before  the  same  was  taken.  (See  19  How.  Pr.  /?., 
515.)  The  case  of  Jackson  agt.  Fassett,  (33  Barb.,  645,) 
and  others  like  it,  only  show  that  a  motion  for  a  new  trial 
on  a  case  cannot  be  made  at  a  special  term  after  judgment 
has  been  entered  unconditionally  in  the  action.  Those 
decisions  are  not  in  point*  upon  this  motion. 

The  motion  to  dismiss  the  appeal  is  therefore  denied, 
with  $10  costs  to  abide  the  event  of  the  action. 
VOL.  XXII.  25 
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ISAAC  SOVERHILL,  committee,  &c.  of  COONRADE  MORRISON,  a 
lunatic  agt.  CHARLES  C.  POST. 

In  an  equity  case  to  set  aside  a  deed  for  incompetency  to  make  it,  or  for  the  exer- 
cise of  undue  influence  in  procuring  it,  where  the  issues  are  ordered  to  be  tried  by 
a  jury  for  the  purpose  of  instructing  the  conscience  of  the  court,  there  should  be 
allowed  great  latitude  in  adducing  all  the  evidence  which  can  in  any  reason- 
able degree  of  proximity  bear  upon  the  questions. 

The  circumstances  of  the  family ;  those  of  its  different  members,  likely  to  be  affected 
either  way  by  the  conveyance ;  the  kind  and  degree  of  influence  of  any  one  of  them 
over  the  grantor,  as  manifested  during  a  considerable  period  of  the  family  exist- 
ence ;  and  the  respective  feelings  of  different  members  of  the  family  towards  each 
other;  and  those  of  the  grantor  towards  different  ones  of  the  household,  (espe- 
cially in  regard  to  their  pecuniary  affairs,)  and  his  views  and  intentions  as  to 
what  they  should  receive  from  him, — become  legitimate  matters  of  investigation. 

Where  a  regular  judgment  has  been  entered  by  the  plaintiff  on  a  verdict  in  his 
favor,  and  judgment  roll  filed,  and  the  defendant  subsequently  moves  upon  affi- 
davits to  set  aside  the  judgment  and  verdict  for  alleged  improprieties  of  the  judge 
and  jury  before  whom  the  cause  was  tried,  which  motion  is  denied,  reserving  to 
the  defendant  the  liberty  to  move  for  a  new  trial  on  a  case  as  though  such  judg- 
ment had  not  been  perfected,  and  subsequently  the  defendant  moves  at  special 
term  for  a  new  trial  on  a  case,  which  motion  is  denied,  the  defendant  cannot 
-appeal  to  the  general  term  from  the  order  denying  the  latter  motion — the  judg- 
ment in  the  meantime  standing  as  a  final  judgment  and  not  appealed  from.  (This 
almost  comes  in  collision  with  the  preceding  case  of  Pumpelly  agt.  Village 
of  Owego,  385,  the  difference  being,  that  the  judgment  in  this  case  was  en- 
tered BEFORE  the  order  denying  a  new  trial  was  made. — KEF.) 

Albany  General  Term,  March,  1861. 

WRIGHT,  GOULD  and  PECKHAM,  Justices. 

THIS  action  was  brought  by  Isaac  Soverhill,  as  com- 
mittee of  the  person  and  estate  of  Coonrade  Morrison,  a 
lunatic,  after  direction  by  this  court,  by  order  granted  at 
Albany  on  the  30th  day  of  June,  1855.  It  was  brought  to 
annul,  set  aside  and,  avoid  a  deed  executed  by  said  Morrison 
and  wife,  to  the  above  named  defendant,  bearing  date  on 
the  20th  day  of  November,  1849,  purporting  to  convey  to 
said  defendant  a  farm  of  land  situate  in  Greenport,  Colum- 
bia county,  N.  Y.,  containing  about  120  acres,  and  valued 
at  $12,000. 
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A  commission,  in  the  nature  of  a  writ  de  lunatico  inqui- 
rendo,  had  theretofore  been  duly  executed,  upon  which  the 
said  Morrison  had  been  found  and  pronounced  a  lunatic, 
and  the  deed  in  question  had  been  overreached  by  the  find- 
ing on  said  commission.  . 

Notice  of  the  execution  of  the  commission  had  been  duly 
and  personally  served  upon  the  alleged  lunatic,  and  upon 
the  defendant  Post,  respectively.  The  latter  appeared  in 
person,  and  by  his  attorney  and  counsel,  before  the  com- 
missioners and  jury,  and  litigated  the  questions  there  pre- 
sented, and  especially  the  fact  of  the  said  Morrison's  being 
a  lunatic  at  the  time  of  the  execution  of  the  deed  in  ques- 
tion. The  finding  of  the  commissioners  and  jury  was  in  all 
things  duly  confirmed  by  the  court,  at  a  special  term  thereof 
in  Albany,  on  the  third  day  of  January,  1855,  upon  due 
notice  to  the  opposing  attorney  aforesaid. 

The  summons  and  complaint  in  said  action  were  served 
August  30th,  1855  ;  and  the  answer  therein,  on  the  18th 
day  of  September,  1855. 

The  issues  formed  by  the  pleadings  in  this  action  were 
duly  settled  upon  notice  by  Seymour  L.  Stebbins,  Esq.,  a 
referee  appointed  by  the  court  for  that  purpose,  and  were 
submitted  to  the  jury  in  the  form  of  interrogatories,  for 
their  verdict. 

The  cause  was  tried  at  the  Columbia  September  circuit, 
1856,  before  Hon.  MALBONE  WATSON,  Justice,  and  a  jury, 
and  a  verdict  rendered  in  favor  of  the  plaintiff  on  each  and 
all  of  the  interrogatories  submitted  to  them. 

On  the  10th  of  October,  1856,  judgment  was  duly  ordered 
by  the  court  in  favor  of  the  plaintiff,  as  asked  for  in  his 
complaint. 

On  the  29th  of  November,  1856,  at  12  M.,  the  judgment 
roll  in  this  action  was  filed,  and  the  judgment  therein  duly 
entered  with  the  clerk  of  Columbia  county,  annulling,  set- 
ting aside  and  pronouncing  void  the  said  deed. 

A  motion  was  then  made,  at  the  December  special  term, 
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to  set  aside  the  said  judgment  and  the  verdict  upon  which 
it  was  founded,  on  account  of  alleged  improprieties  of  the 
judge  and  jury  before  whom  the  cause  was  tried,  and  of 
the  plaintiff,  which  was  denied  by  Judge  HARRIS,  on  the 
17th  of  April,  1857.  A  copy  of  the  order  was  duly  served 
upon  the  defendant's  attorney  on  the  27th  of  the  same 
month.  The  order  is  as  follows.: 

"  At  a  special  term  of  the  supreme  court,  held  for  the 
state  of  New  York,  at  the  city  hall  in  the  city  of  Albany, 
on  the  31st  day  of  December,  A.  D.  1856,  present,  Hon. 
IRA  HARRIS,  Justice. 

"  Isaac  Soverhill,  committee  of  the  person  and  estate  of 
Coonrade  Morrison,  a  lunatic,  agt.  Charles  C.  Post. 

"  A  motion  to  set  aside  the  verdict  rendered  in  the  above 
entitled  action,  and  the  judgment  entered  thereon,  and  fur- 
ther relief  having  been  made  at  a  special  term  of  this  court 
held  by  and  before  the  justice  above  named,  at  the  city 
hall  in  the  city  of  Albany,  on  the  31st  day  of  December 
last,  and  the  affidavits  and  other  papers  in  support  of  the 
said  motion  and  in  opposition  thereto,  having  been  read, 
and  Mitchell  Sanford,  Esquire,  of  counsel  for  the  said  de- 
fendant, having  been  heard  in  support  of  the  said  motion, 
and  John  Gaul,  Junior,  Esquire,  of  counsel  for  the  said 
plaintiff,  in  opposition  thereto,  and  due  deliberation  having 
been  thereupon  had  :  It  is  now,  on  filing  the  affidavits  and 
papers  aforesaid,  ordered  that  the  motion  to  set  aside  the 
verdict  rendered  by  the  jury  in  the  above  entitled  action, 
in  favor  of  the  above  named  plaintiff,  and  against  the  above 
named  defendant,  on  the  tenth  day  of  October,  1856,  and 
which  was  on  that  day  duly  filed  and  entered  with  the 
clerk  of  the  county  of  Columbia,  be  denied  in  all  res- 
pects, with  liberty  to  the  said  defendant,  if  he  shall  move 
for  a  new  trial  upon  a  case,  to  serve  upon  the  attorneys  for 
the  said  plaintiff  with  the  said  case,  and  at  the  time  of  such 
service  of  the  said  case  upon  the  said  attorneys,  affidavits 
showing  misconduct  on  the  part  of  the  plaintiff  or  jurors 
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upon  the  trial,  and  to  use  such  affidavits,  if  served  as  afore- 
said, upon  the  hearing. 

"  It  is  further  ordered,  that  the  motion  to  set  aside  the 
judgment  rendered  upon  the  said  verdict,  and  entered  in 
said  action,  and  docketed  in  the  office  of  the  clerk  of  the 
said  county  of  Columbia,  on  the  29th  day  of  November, 

1856,  be  also  in  all  respects  denied,  but  without  prejudice 
to  the  right  of  the  defendant  to  move  for  a  new  trial  on  a 
case  as  though  such  judgment  had  not  been  perfected. 

"  It  is  further  ordered,  that  the  extra  allowance  of  costs 
in  said  action  be  stricken  out,  and  the  entry  of  judgment 
be  amended  accordingly.  In  all  respects  the  said  motion 
to  be  denied,  neither  party  to  have  costs  of  motion. 

"  Entered  in  Columbia  county  clerk's  office,  April  17th, 

1857.  (A  copy.)  D.  C.  NEEFUS,  Clerk." 
On  the  8th  day  of  January,  1857,  the  defendant  served 

upon  the  plaintiff's  attorneys  a  case  in  this  action. 

The  defendant,  on  the  21st  of  January,  1860,  made  a 
motion  to  this  court  for  a  new  trial  on  a  case,  which  mo- 
tion was  denied. 

From  this  order  the  defendant,  on  the  24th  of  January, 
1860,  appealed  to  the  general  term  of  this  court. 

On  the  6th  day  of  December,  1856,  written  notice  of  the 
judgment  in  this  cause  was  duly  and  personally  served  on 
James  Storm,  Esq.,  the  defendant's  attorney. 

From  this  judgment  no  appeal  has  ever  been  taken. 

GAUL  &  ESSELSTYN,  for  plaintiff. 

We  claim  as  preliminary  points  : 

I.  That  no  appeal  having  been  taken  from  the  judgment 
in  this  action,  and  more  than  thirty  days  having  elapsed 
since  the  service  of  notice  of  judgment  therein,  the  defend- 
ant is  remediless,  and  must  submit  to  the  judgment.  He 
can  take  nothing  by  his  appeal  from  the  order  denying  a 
new  trial,  as  the  judgment,  not  being  appealed  from,  will, 
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in  any  event,  remain  in  full  force  and  unreversed.  (^  332, 
JV.  F.  Code.) 

It  is  not  in  the  power  of  the  court  to  extend  that  period, 
or  to  allow  an  appeal  when  the  time  has  been  suffered  to 
expire. 

By  section  405,  the  court  may  enlarge  the  time  within 
•which  any  proceeding  in  an  action  must  be  had,  except  the 
time  within  which  an  appeal  must  be  taken.  (See,  also, 
Renouil  agt.  Harris,  2  Code  Rep.,  71  ;  Enos  agt.  Thomas,  1 
Code  Rep.,  JV.  S.  67  ;  5  How.  Pr.  R.,  361  ;  Lindsey  agt.  Al- 
mey,  id.,  139  ;  Rowell  agt.  McCormick,  id.,  73  ;  5  How.  Pr. 
R.,  337  ;  Traver  agt.  Silvernail,  2  Code  Rep.,  96  ;  The  People 
agt.  Eldridge,  7  How.  Pr.  R.,  108  ;  Sherman  agt.  Wells,  14 
How.,  522.) 

It  is  improper  for  the  court  to  attempt  to  effect  the  same 
thing  indirectly.  (Humphrey  agt.  Chamberlain,  1  Kern., 
274.) 

A  court  will  not  set  aside  a  judgment  for  the  mere  pur- 
pose of  relieving  a  party  from  the  loss  of  the  remedy  by 
appeal,  although  from  no  fault  or  neglect  on  his  part. 
(Marston  agt.  Johnson,  13  How.  Pr.  R.,  93.)  See  also,  Fry 
agt.  Bennett,  (16  How.,  385,)  in  which  this  question  is  fully 
discussed. 

JAMES  STORM  and  THEODORE  MILLER,  for  defendant. 

I.  The  judgment  was  perfected  only  conditionally  under 
the  order  of  the  court,  of  October  10th,  1856,  which  pro- 
vided "  that  all  proceedings  on  the  part  of  plaintiff  in  this 
action  be  stayed  until  the  decision  of  the  court  upon  the 
case  hereafter  made." 

It  was  clearly  the  intention  of  the  court,  when  this  order 
was  made,  that  no  final  judgment  should  be  docketed,  but 
that  a  case  should  be  made  and  decided  as  if  no  judgment 
had  been  docketed. 

The  judgment  was  merely  to  stand  as  security. 


NEW  YORK  PRACTICE  REPORTS.  3Q1 

Soverhill  agt.  Post. 

The  appeal,  under  §  348,  relates  to  a.  final  judgment. 

The  court,  in  making  the  order,  intended  to  keep  con- 
trol of  the  judgment,  so  that  the  rights  of  the  defendant 
would  not  be  affected  or  injured  in  seeking  to  obtain  a 
new  trial. 

II.  The  order  made  at  special  term,  December,  31,  1856, 
makes  distinct  provisions  in  regard  to  the  verdict  and  judg- 
ment, which  expressly  control  the  judgment  and  protect 
the  defendant's  rights.  It  provides  : 

1st.  That  the  defendant  have  liberty,  if  he  shall  move 
for  a  new  trial  upon  a  case,  to  serve  upon  the  attorneys  for 
the  plaintiff,  with  the  case,  affidavits  showing  misconduct 
on  the  part  of  the  jury,  <fec. 

2d.  That  the  motion  be  denied,  but  without  prejudice  to 
the  right  of  the  defendant  to  move  for  a  new  trial  on  a  case 
as  though  such  judgment  had  not  been  perfected. 

3d.  That  the  extra  allowance  of  costs  be  stricken  out, 
and  the  entry  of  the  judgment  be  amended  accordingly. 

The  order  showed  that  the  court  intended  that  the  judg- 
ment should  stand  merely  as  security,  and  to  keep  the  con- 
trol over  it. 

The  motion  was  not  decided  until  a  long  time  after  it 
was  made,  and  the  order  was  entered  in  Columbia  county 
clerk's  office  April  17,  1857. 

The  authority  to  defendant  to  move  for  a  new  trial  with- 
out prejudice,  as  though  judgment  had  not  been  perfected, 
is  conclusive. 

By  the  court,  GOULD,  Justice.  The  issues  in  this  case — 
(it  being  an  equity  case,  to  set  aside  a  deed  as  obtained, 
1st,  from  a  person  not  competent  to  make  a  deed  ;  and  2d, 
by  undue  influence) — were  ordered  to  be  tried  by  a  jury,  for 
the  purpose  of  instructing  the  conscience  of  the  court  as 
to  the  making  of  such  a  decree  as  should  be  agreeable  to 
equity.  In  such  an  inquiry,  on  such  issues,  there  is  usually 
allowed  great  latitude  in  adducing  all  the  evidence  which 
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can,  in  any  reasonable  degree  of  proximity,  bear  upon  the 
questions.  And  the  circumstances  of  the  family  ;  those  of 
its  different  members,  likely  to  be  affected  either  way  by 
the  conveyance  ;  the  kind  and  degree  of  influence  of  any 
one  of  them  over  the  grantor,  as  manifested  during  a  con- 
siderable period  of  the  family  existence  ;  and  the  respec- 
tive feelings  of  different  members  of  the  family  towards 
each  other,  and  those  of  the  grantor  towards  different  ones 
of  the  household,  (especially  in  regard  to  their  pecuniary 
affairs,)  and  his  views  and  intentions  as  to  what  they  should 
receive  from  him,  become  perfectly  legitimate  matters  of 
investigation.  The  weight  of  each  particular  fact — how 
far  it  should  determine  the  verdict  of  the  jury,  and  the 
decision  of  the  court — is  an  entirely  different  matter,  and 
one  to  be  left  to  the  court  and  the  jury  respectively. 

In  examining  (from  the  point  of  view  above  indicated) 
the  voluminous  testimony  in  the  case,  and  the  very  numer- 
ous exceptions  to  the  admission  and  exclusion  of  evidence, 
carefully  and  in  detail,  there  seems  to  be  in  the  rulings  of 
the  judge  at  the  circuit,  no  error  that  should  require  a  new 
trial.  The  most  questionable  rulings,  as  suggested  at  the 
argument,  seemed  to  be  the  one  admitting  the  conversation 
with  Mrs.  Morrison  as  to  her  agency  in  the  execution  of 
the  deed,  and  her  husband's  condition  at  that  time,  and 
that  excluding  testimony  as  to  Mr.  Morrison's  condition  in 
1854.  Of  the  latter  it  is  to  be  remarked,  that  it  was  merely 
enforcing  against  the  defendant  the  very  limit  as  to  time 
which  had  been  previously  adopted,  on  his  own  request,  in 
excluding  testimony  offered  by  the  plaintiff.  And  the  for- 
mer was  a  conversation  in  the  presence  of  Coonrade  Mor- 
rison, "  the  fall  after  the  assignment,"  (which  must,  in  the 
case,  mean  about  or  less  than  a  year  after  the  execution  of 
the  deed,)  and  so  admissible  to  show  his  condition  at  that 
time,  by  the  fact  that  such  a  conversation,  on  such  a  sub- 
ject, was  not  enough  to  draw  forth  any  token  of  his  under- 
standing it  or  even  hearing  it. 
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It  would  seem  that  the  question  of  the  competency  of 
Coonrade  Morrison  to  execute  this  deed  has  been  suffi- 
ciently tried  ;  and  there  is  so  much  evidence  to  justify  the 
finding  of  the  jury  and  the  decree  of  the  court,  that  it 
would  hardly  be  the  exercise  of  a  sound  legal  discretion  to 
award  a  new  trial. 

On  the  preliminary  question — that  there  is  no  appeal 
from  the  judgment,  and  that  so  the  appeal  from  the  order 
denying  a  new  trial  is  nugatory,  as  the  judgment  remains  a 
final  judgment  beyond  the  reach  of  an  appeal — there  would 
seem  to  be  no  escape  from  the  position  of  the  plaintiff.  The 
reservation  in  the  special  term  order  denying  a  new  trial, 
when  applied  for  on  the  ground  of  misconduct  on  the  part 
of  judge,  jurors  and  party,  is  but  reserving  to  the  party  the 
privilege  of  being  heard  at  special  term  upon  a  motion  for 
a  new  trial  on  a  case,  without  prejudice  on  account  of 
having  moved  on  affidavits,  and  is  but  equivalent  to  an 
order  that  the  party  have  leave  to  make  a  case  and  attach 
it  to  the  roll,  and  then  move  for  a  new  trial.  Further, 
unless  the  order  showed  (what  it  does  not)  that  the  motion 
was  denied  on  condition  that  the  judgment,  then  already 
regularly  entered,  should  stand  but  as  security,  shorn  of  iU 
attributes  as  a  final  judgment,  it  may  well  be  doubted  whe- 
ther the  special  term  had  the  power  to  alter  or  modify  the 
plaintiff's  rights  in  and  by  his  judgment,  or  to  vary  the 
law  as  to  an  appeal  therefrom. 
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SUPREME  COURT. 
DAVID  BROWN  and  others  agt.  DAVID  AUSTEN  and  others. 

A  person  perfectly  solvent  can  make  by  deed,  a  settlement  of  his  property  upon  his 
children,  without  doing  injustice  to  any  creditor  then  existing. 

As  between  the  parties,  natural  affection  is  a  sufficient  consideration  to  support 
the  deed. 

The  delivery  of  a  deed  need  not  be  to  the  grantee;  it  may  be  to  a  stranger  for  and 
in  behalf  of  the  grantee,  and  if  unconditional  will  take  effect  instanter. 

The  defendant  David  Austen,  while  perfectly  solvent,  executed  deeds  to  his  three 
daughters,  to  secure  to  them  and  their  issue  certain  real  estate,  and  delivered 
them  to  Mr.  Nicoll,  who  gave  the  grantor  receipts  therefor  stating  that  they  were 
received  by  him  in  escrow) ;  and  two  were  to  be  delivered  to  two  of  the  daughters 
at  and  upon  the  death  of  the  grantor,  or  at  such  earlier  period  as  he  (the  grantor) 
might  designate,  and  the  other  to  be  delivered  to  the  other  daughter  after  the 
deaths  of  the  grantor  and  his  wife,  or  at  such  earlier  period  as  might  be  by  either 
of  them  designated. 

Held,  that  the  right  of  revocation  on  the  part  of  the  grantor  was  inconsistent  with 
these  agreements  and  trusts,  on  the  part  of  Mr.  Nicoll ;  and  after  accepting  the 
receipts  the  grantor  would  not  have  been  permitted  to  revoke  or  reclaim  the  deeds 
even  as  gifts. 

Held,  also,  that  from  all  the  facts  and  circumstances  disclosed  in  the  case,  it  was 
apparent  that  the  grantor  intended  the  deeds  to  take  effect  presently  and  irre- 
vocably by  the  delivery  to  Mr.  Nicoll,  for  the  use  of  his  three  daughters. 

New  York  Special  Term,  January,  1861. 
MOTION  by  defendants  to  dismiss  complaint. 

HENRY  NICOLL,  WM.  CURTIS  NOYES  and  CHA'S  O'CoNOR, 

for  defendants. 
WM.  M.  EVARTS,  for  plaintiff's. 

SUTHERLAND,  Justice.  When  the  deeds  to  his  three 
daughters  were  executed  and  delivered  to  Mr.  Nicoll,  Mr. 
Austen  was  perfectly  solvent,  and  could  make  a  settlement 
of  the  property  in  question  on  them,  without  doing  injus- 
tice to  any  creditor  then  existing. 

As  between  the  parties,  natural  affection  was  a  sufficient 
consideration  to  support  the  deeds. 

There  is  nothing  in  the  case  to  show  that  by  the  trans- 
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action  Mr.  Austen  intended  to  defraud  any  creditor  then 
existing  or  subsequent. 

The  question  as  to  the  operation  of  the  deeds  (indepen- 
dent of  the  question  as  to  the  delivery)  whether  by  them 
the  grantor  did  or  could,  without  any  trustee  or  trust,  con- 
vey or  secure  a  contingent  remainder  in  fee  to  vest  on  the 
death  of  the  daughters,  to  their  surviving  children,  and  the 
descendants  of  such  of  their  children  as  may  have  died 
before  the  daughters  respectively,  is  not,  I  think,  in  the 
case.  The  deeds  could,  at  all  events,  operate  to  convey 
life  estates  to  the  daughters  respectively.  If  the  contin- 
gent remainders  undertaken  to  be  limited  on  the  life  estates 
by  th'e  deeds  are  void,  they  are  void  at  law,  and  on  the 
face  of  the  deeds.  The  plaintiffs  had  no  occasion,  or  right, 
to  come  into  a  court  of  equity  for  a  construction  of  the 
deeds  merely,  nor  do  they  ask  for  such  construction.  The 
equity  of  the  plaintiffs'  case  must  rest,  I  think,  upon  their 
theory,  that  the  second  delivery  of  the  deeds  by  Mr.  Nicoll 
to  the  daughters  was  and  is  fraudulent  and  void  as  to  the 
plaintiffs. 

The  nature  and  effect,  and  perhaps  bona  fides  of  this 
second  delivery  to  the  daughters,  depends  upon  the  nature 
and  effect  of  the  first  delivery  to  Mr.  Nicoll. 

The  case  turns,  I  think,  upon  the  nature  and  effect  of  the 
first  delivery.  Was  it  an  absolute,  unconditional  delivery 
to  Mr.  Nicoll,  in  trust  for  or  for  the  use  of  the  daughters, 
or  was  it  a  delivery  in  escrow;  that  is,  a  conditional  deli- 
very ?  The  delivery  of  a  deed  need  not  be  to  the  grantee  ; 
it  may  be  to  a  stranger  for  and  in  behalf  of  the  grantee, 
and  if  unconditional  will  take  effect  instanter.  (1  John. 
C,  253,  n. ;  Sheppard  T.,  57  ;  4  Cruise,  §  52.) 

Considering  not  only  the  terms  of  the  receipts  given  by 
Mr.  Nicoll  to  Mr.  Austen  for  the  deeds,  but  also  the  situa- 
tion of  the  parties,  and  all  the  other  circumstances  of  the 
case,  did  Mr.  Austen  intend  to  deliver  the  writings  to  Mr. 
Nicoll  as  his  deeds,  and  that  they  should  take  effect  and 
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operate  as  his  deeds,  presently  and  irrevocably,  on  the 
delivery  to  Mr.  Nicoll ;  or  did  Mr.  Austen  intend  to  deliver 
the  writings  to  Mr.  Nicoll,  in  escrow,  to  be  delivered  by 
him  to  the  daughters  of  Mr.  Austen  as  his  deeds,  on  the 
happening  of  the  event,  or  of  either  of  the  events,  mentioned 
in  the  receipts  of  Mr.  Nicoll  for  the  deeds,  and  that  they 
should  not  operate  or  take  effect  as  his  deeds  until  such 
second  delivery  ? 

That  this  is  the  real  question  in  this  case,  see  Wheel- 
wright agt.  Wheelwright,  (2  Mass.  Rep.,  447  ;)  Hatch  agt. 
Hatch,  (9  Mass.,  307  ;)  1  John.  C.,  253,  n.  [b.;]  id.,  116,  n. 
[a.;]  Stilwell  and  wife  agt.  Hubbard,  (20  Wend.,  44  ;)  Jack- 
son agt.  Leek,  (12  Wend.,  105  ;)  Jackson  agt.  Rowland,  (6 
Wend.,  666;)  Verplank  agt.  Sterry,  (12  John.,  536,  546, 
551,  &c.  ;)  Church  agt.  Oilman,  (15  Wend.,  656.) 

On  this  question,  the  fact  that  Mr.  Nicoll,  on  drawing 
the  receipts,  stated  that  they  were  received  by  him  in 
escrow,  is  not  controlling. 

In  Wheelwright  agt.  Wheelwright,  (2  Mass.,}  above  cited, 
the  deeds  were  delivered  to  A.  for  the  use  of  the  grantees 
as  escrows,  as  A.  testified,  to  be  delivered  by  him  to  the 
grantees  after  the  death  of  the  grantor.  A.  further  tes- 
tified, that  it  was  the  intent  of  the  parties  that  the  grantor 
should  have  the  use  of  the  premises  during  his  life  ;  and  as 
some  of  the  grantees  were  minors,  and  could  not  secure  the 
use  to  him  ;  that  the  deeds  were  delivered  as  escrows ;  that 
the  deeds  were  executed  to  prevent  the  entail  (by  a  pre- 
vious devise  in  tail  under  which  the  respondent  claimed) 
from  depriving  the  grantees  of  the  land  ;  and  yet  PARSONS, 
Ch.  J.,  held  "  that  the  weight  of  the  evidence  was  certainly 
very  great,  if  not  conclusive,  in  favor  of  the  deeds  having 
been  delivered  by  the  grantor  as  his  deeds,  and  deposited 
with  A.  for  the  grantees  ;"  but  he  held  further,  "  that  if 
delivered  as  escrows,  then  by  relation  they  took  effect  from 
the  death  of  the  grantor." 

In  Doe  #  Lord  agt.  Burnett,  (Sth  Car.  &  Payne,  124,) 
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there  was  a  deed  of  gift  to  the  grantor's  daughter  deliv- 
ered to  a  third  party,  not  to  be  delivered  to  the  daughter 
until  after  the  grantor's  death,  and  yet  it  was  held  that  the 
delivery  was  complete,  and  that  the  deed  would  not  have 
operated  as  an  escrow,  if  it  had  been  delivered  on  condition 
that  the  grantee  did  not  have  it  till  the  grantor's  death. 

In  Murray  agt.  Stair,  (3  D.  $  R.,  278,  2  B.  £  C.,  82,)  it 
was  held  that  a  bond  executed  with  the  usual  formalities 
may  operate  as  a  deed  in  presenti;  although,  at  the  time  of 
such  execution,  it  was  expressly  agreed  that  it  should  not 
take  effect  until  a  certain  event  (the  death  of  A.  named  in 
condition,  and  until  certain  securities  were  returned  to  the 
obligbr)  had  happened  ;  and  that  the  intention  of  the  par- 
ties was  a  question  of  fact  for  a  jury  on  the  whole  evidence. 
(See  also  Stewart  agt.  Stewart,  5  Conn.  R.,  317.) 

The  question  then  before  stated,  as  to  the  delivery  of 
the  deeds  by  Mr.  Austen  to  Mr.  Nicoll,  is  a  question  of 
intention  to  be  gathered  from  the  whole  evidence. 

If,  by  the  transaction,  Mr.  Austen  intended  at  that  time 
irrevocably  to  secure  the  property  in  question  to  his  three 
daughters  and  their  issue,  there  was  nothing  to  prevent 
him  from  doing  it,  and  there  was  the  natural  affection  of  a 
father  to  induce  him  to  do  it. 

In  the  case  of  Wheelwright  agt.  Wheelwright,  (2  Mass.,) 
before  cited,  PARSONS,  Ch.  J.,  observed,  "  that  it  was  not  to 
be  presumed  that  it  was  the  intention  of  the  grantor  to 
deliver  the  deeds  as  escrows,  to  be  after-delivered  as  his 
deeds  in  the  event  of  his  death,  when  from  the  nature  of 
the  event,  they  could  not  be  considered  as  his  deeds  from 
the  second  delivery."  (See  also,  Stilwell  and  wife  agt.  Hub- 
bard,  20  Wend.,  44,  and  Jackson  agt.  Leek,  12  Wend.,  105,) 
before  cited,  to  the  effect  that  a  delivery  after  the  grantor's 
death  is  nothing — that  the  delivery  must  be  in  his  lifetime. 

If  deeds  are  delivered  to  a  third  party  in  escrow,  and  the 
grantor  dies  before  the  happening  of  the  event  upon  which 
the  second  delivery  is  to  be  made,  they  can  only  take  effect 
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by  the  doctrine  of  relation ;  that  doctrine  being  a  fiction 
of  law.  (Jackson  agt.  Rowland,  6  Wend.,  669  ;  4M  Cruise, 
Title  Deed,  §55.) 

But  this  doctrine  of  relation,  being  but  a  fiction  of  law, 
cannot  be  applied  to  the  prejudice  of  the  intervening  rights 
of  third  parties,  not  parties  or  privies.  (1  John.  C.,  90, 
note;  Heath  agt.  Ross,  12  John.,  140.) 

I  think,  therefore,  that  there  is  no  room  for  the  doctrine 
of  relation  in  this  case  ;  for  if  the  deeds  were  delivered  to 
Mr.  Nicoll  in  escrow,  or  conditionally,  they  could  take  effect 
only  from  the  second  delivery,  the  delivery  by  Mr.  Nicoll 
to  the  daughters.  (Jackson  agt.  Catlin,  2  John.,  259.)  But 
when  the  delivery  by  Mr.  Nicoll  to  the  daughters  was  made 
by  the  direction  of  Mr.  Austen,  he  was  desperately  insol- 
vent, and  the  plaintiffs  were  then  his  creditors  ;  and  I  do 
not  see  why  such  second  delivery  should  prejudice  the 
plaintiffs'  rights,  or  protect  the  property  in  question  from 
their  judgment. 

Such  protection  must  rest,  I  think,  on  the  completeness 
of  the  first  delivery  ;  on  the  intention  that  the  deeds  should 
take  effect  instanter,  on  the  delivery  to  Mr.  Nicoll.  If  the 
deeds  were  delivered  to  Mr.  Nicoll  in  the  first  instance, 
instead  of  to  the  daughters,  for  the  purpose  of  preventing 
them  or  their  husbands  having  full  control  of  the  property, 
I  do  not  think  that  circumstance  should  affect  the  question 
as  to  the  completeness  of  the  first  delivery  L  or  the  question 
whether  Mr.  Austen  by  tbat  delivery  intended  to  pass  a 
present  estate.  The  present  control  or  possession  of  the 
title  deeds  was  a  matter  between  Mr.  Austen  and  his  daugh- 
ters. There  is  nothing  in  the  case  to  show  that  the  plain- 
tiffs gave  credit  to  Mr.  Austen,  or  to  his  firm,  because  they 
supposed  he  was  the  owner  of  the  property  covered  by  the 
deeds.  Two  of  the  houses  were  built  for  his  daughters, 
and  it  does  not  appear  that  he  was  ever  in  the  actual  pos- 
session or  occupation  of  them. 

As  a  general  rule,  the  delivery  of  a  deed  is  complete  when 
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the  grantor  has  put  it  beyond  his  power  to  revoke  or 
reclaim  the  deed.  (Maynard  agt.  Maynard,  10  Mass.,  458  ; 
Doe  agt.  Knight,  5  Barn.  #  Cress.,  671  ;  S.  C.  8  Dowl.  if  R., 
364  ;  Frisbie  agt.  McCarty,  1  Stewart  if  For.,  61  ;  and  sev- 
eral of  the  cases  before  cited.) 

Could  Mr.  Austen  have  revoked  or  reclaimed  the  deeds 
of  his  own  will,  and  without  the  consent  of  his  daughters, 
at  any  time  after  their  delivery  by  him  to  Mr.  Nicoll  ? 

I  think  he  could  not.  The  receipts  given  by  Mr.  Nicoll 
for  the  deeds  neither  reserved  nor  gave  such  right.  By 
the  terms  of  the  receipt,  which  expressed  the  trust  on  which 
Mr.  Nicoll  received  the  deeds,  they  were  to  be  delivered  to 
the  daughters  at  all  events. 

By  the  receipts  for  the  deeds  to  the  daughters  Sarah  Ann 
and  Mary,  Mr.  Nicoll  agreed  to  deliver  them  to  the  daugh- 
ters at  and  upon  the  death  of  Mr.  Austen,  or  at  such  earlier 
period  as  he  might  designate. 

By  the  receipt  for  the  deed  to  the  daughter  Hannah  C., 
Mr.  Nicoll  agreed  to  deliver  the  deed  to  her  after  the  deaths 
of  Mr.  Austen  and  his  wife,  or  at  such  earlier  period  as 
might  be  by  either  of  them  designated. 

A  right  of  revocation  on  the  part  of  Mr.  Austen  was 
inconsistent  with  these  agreements  and  trusts  on  the  part 
of  Mr.  Nicoll ;  and  Mr.  Austen,  after  accepting  the  receipts, 
would  not  have  been  permitted  to  revoke  or  reclaim  the 
deeds  even  as  gifts.  The  gifts,  if  gifts,  were  executed  by 
the  delivery  of  the  deeds  to  Mr.  Nicoll,  and  the  acceptance 
of  the  receipts  by  Mr.  Austin. 

It  does  not  elucidate  the  question  in  this  case  much,  to 
affirm  or  deny  that  the  transaction  was  of  the  nature  of  a 
testamentary  disposition  of  real  estate.  Such  expression 
was  unguardedly  used  in  Belden  agt.  Carter,  (4  Day's  R., 
66,)  but  was  afterwards  explained  and  corrected  in  Stewart 
agt.  Stewart,  (5  Conn.  R.,  317.) 

In  Belden  agt.  Carter,  and  in  Ruggles  agt.  Laws&n,  (13 
John.,  285  ;)  Tooley  agt.  Dibble,  (2  Hill,  641  ;)  Goodell  agt. 
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Pierce,  (id.,  285,)  the  questions  were  between  those  claim- 
ing under  the  deeds  and  heirs-at-law  of  the  grantor ;  and 
there  was  nothing  in  these  cases  to  prevent  the  application 
of  the  doctrine  of  relation.  But  the  very  application  of 
that  doctrine  showed  that  the  deeds  did  not  and  could  not 
take  effect  like  a  devise  ;  for,  by  the  application  of  that 
doctrine,  they  must  have  been  deemed  to  have  taken  effect 
in  the  lifetime  of  the  grantors  from  the  time  of  the  first 
delivery. 

In  this  case  the  deeds  could  never  have  taken  effect  as  a 
devise,  for  they  lack  the  necessary  statutory  formalities  of 
a  will. 

If  Mr.  Austen  intended  that  the  deeds  should  take  effect 
like  a  devise,  why  did  he  go  through  the  ceremony  of  their 
execution  and  delivery  to  Mr.  Nicoll  ?  Why  did  he  not 
devise  the  houses,  &c.  to  his  daughters  ?  Why  did  his  wife 
execute  the  deeds  ?  If  by  his  will  he  had  devised  the  same 
property  to  his  daughters,  then  why  make  and  deliver  the 
deeds  to  Mr.  Nicoll  upon  the  trust  he  did,  unless  he  intended 
by  the  transaction  to  make  a  present  and  irrevocable  set- 
tlement upon  his  daughters  ? 

There  are  other  circumstances  disclosed  by  the  evidence 
in  this  case,  which  go  to  show  that  Mr.  Austen  intended 
the  deeds  to  take  effect  presently  and  irrevocably  by  the 
delivery  to  Mr.  Nicoll. 

The  houses  on  the  three  lots  deeded  to  the  daughters 
were  built  by  Mr.  Austen,  about  the  year  1840,  several 
years  before  the  delivery  to  Mr.  Nicoll — two  of  them  for 
his  daughters  Sarah  Ann  and  Mary,  who  were  then  mar- 
ried, and  who  were  so  informed. 

On  their  completion,  Sarah  Ann  selected  No.  33,  and 
moved  into  it  with  her  husband  and  family,  and  occupied 
it  until  about  the  1st  of  May,  1847  ;  Mary,  with  her  hus- 
band and  family,  moved  into  No.  35,  and  occupied  it  until 
1851,  several  years  after  the  delivery  of  deeds  to  Mr. 
Nicoll ;  and  Mr.  Austen,  with  his  family,  including  his  then 
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unmarried  daughter  Hannah  C.,  moved  into  No.  31,  and 
occupied  it  until  1851. 

Isaac  Townsend,  the  husband  of  Mary,  paid  the  taxes  on 
No.  35  from  the  time  he  moved  into  it. 

Soon  after  the  delivery  of  the  deeds  to  Mr.  Nicoll,  Sarah 
Ann  and  Mary  were  informed  of  it  by  Mr.  Austen,  and 
Mary  and  her  husband  were  both  told  by  Mr.  Austen  that 
they  could  have  the  deed  for  No.  35,  if  they  desired  it. 

As  to  the  deed  to  Hannah  C.  for  No.  31,  that  upon  its 
execution  was  actually  delivered  to  her,  and  kept  by  her 
for  a  week,  and  then  handed  back  by  her  to  her  father, 
with  a  request  to  deliver  it  to  Mr.  Nicoll  with  the  deeds  to 
her  sisters. 

Mr.  Fox,  her  intended  husband,  and  to  whom  she  was 
shortly  after  married,  saw  the  deed  in  her  hands  ;  and  the 
father  of  her  intended  husband  had  been  previously  in- 
formed by  Mr.  Austen,  that  he  had  given  or  intended  to 
give  No.  31  to  Hannah  C. 

Considering  the  number  of  Mr.  Austen's  children,  and 
the  situation  and  amount  of  his  whole  estate  as  disclosed 
by  the  evidence,  the  present  and  absolute  conveyance  to 
the  daughters  of  the  three  houses  and  lots  was  a  just  and 
natural  provision  for  them  out  of  his  estate. 

The  circumstance  that  Mr.  Austen  paid  the  interest  on 
the  mortgages  on  the  property  subsequent  to  the  delivery 
to  Mr.  Nicoll,  I  do  not  deem  very  material.  It  only  shows 
a  disposition  to  make  further  gifts  to  his  daughters. 

Upon  the  whole,  without  adverting  to  other  circum- 
stances in  the  case,  I  am  satisfied  that  the  delivery  to  Mr. 
Nicoll  should  be  considered  an  irrevocable  and  complete 
delivery  for  the  use  of  the  daughters  ;  that  by  it  the  deeds 
took  effect,  and  were  intended  to  take  effect  presently,  pass- 
ing at  least  life  estates  to  the  daughters ;  upon  which,  or 
upon  whatever  estate  did  or  could  pass  by  the  deeds,  the 
plaintiffs  have  no  claim  or  lien. 

As  to  the  point  taken  by  the  plaintiffs  that  the  deeds,  if 
VOL.  XXII.  26 
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ralid,  would  unlawfully  suspend  the  power  of  alienation,  I 
do  not  think  it  well  taken. 

The  power  of  alienation,  if  suspended,  is  suspended  only 
by  the  contingency  of  the  remainders  in  fee.  These  remain- 
ders (if  in  fact  created,  or  validly  limited  by  the  deeds) 
must  rest  on  the  death  of  the  daughters  respectively.  It 
is  a  present  estate  that  passes  to  the  daughters  by  the 
deeds.  The  contingency  of  the  remainders  can  suspend 
the  alienation  of  the  whole  fee  for  one  life  only. 

Besides,  if  the  deeds  are  void  on  this  ground,  they  are 
void  at  law,  and  on  their  face.  There  was  no  need  of  the 
plaintiffs  coming  to  a  court  of  equity  to  have  them  declared 
void. 

If  the  question  as  to  the  legal  effect  and  operation  of  the 
deeds,  supposing  the  first  delivery  to  have  been  complete, 
can  be  called  a  cloud  upon  the  title,  it  is  a  legal  cloud, 
which  should  be  cleared  away  by  a  court  of  law. 

After  a  most  careful  consideration  of  the  whole  case,  my 
conclusion  is,  that  the  complaint  should  be  dismissed,  with 
costs. 


SUPREME  COURT. 

ALANSON  SMITH,  respondent  agt.  MATTHIAS  N.  HOOSE, 
appellant. 

This  is  a  novel  case — an  action  to  recover  damages  against  the  defendant  for  the 
wrongful  conversion  of  a  promissory  note  owned  by  the  plaintiff;  whereby  the 
plaintiff  by  fiction  of  the  action  placed  defendant  in  possession  of  the  note,  and 
proved  the  tenor  of  it  and  indorsements  thereon,  and  recovered  the  balance 
claimed  to  be  due  on  the  note,  when  it  appeared  on  the  trial  that  the  plaintiff's 
attorney  had  the  note  in  his  pocket,  and  could  and  should  have  produced  it  in 
evidence. 

This  error,  however,  held  not  sufficient  to  reverse  the  judgment  rendered  for  the 
plaintiff,  although  the  whole  evidence  to  sustain  the  judgment  was  very  unsat- 
isfactory. 
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Albany  General  Term,  March,  1860. 

Present,  GOULD,  HOGEBOOM  and  PECKHAM,  Justices. 

THE  plaintiff's  statement  of  facts  :  This  action  was 
brought  in  justice's  court,  to  recover  damages  against  the 
defendant  for  the  wrongful  conversion  of  a  promissory  note 
owned  by  the  plaintiff. 

The  makers  of  the  note  were  the  defendant  and  one 
William  A.  Lampman.  The  note  was  transferred  to  the 
plaintiff  before  the  same  became  due,  and  some  eight  or 
nine  years  before  suit  brought.  The  note  was  a  joint  and 
several  note  for  $100,  with  interest.  About  six  years 
before  this  action  was  brought,  the  said  Lampman  paid 
$40  on  said  note,  which  he  testifies  to  be  all  he  ever  autho- 
rized to  be  endorsed  on  said  note.  The  plaintiff  and  Lamp- 
man had  considerable  deal  between  them  before  and  after 
the  making  of  the  note.  The  fall  after  the  $40  payment, 
the  said  Lampman  paid  the  plaintiff  some  $68.  He  was 
owing  the  plaintiff  $12  before  that.  That  was  all  that 
Lampman  recollected  owing  Smith  till  he  paid  the  $68. 
Lampman  had,  after  the  making  of  the  note,  some  $500  or 
$600  deal  with  Smith,  of  which  two,  three  or  four  hundred 
dollars  was  since  the  $68  payment. 

There  appeared  to  be  an  indorsement  on  the  note  beside 
the  $40  indorsement,  of  $25  or  $30,  which  indorsement  was 
made  on  the  note  the  fall  before  the  action  was  commenced. 

After  the  suit  was  brought  the  defendant  claims  to  have 
made  a  tender  of  the  note  and  the  costs  of  the  suit.  No 
money  was  paid  or  offered  to  the  plaintiff  or  justice. 

There  was  a  subscribing  witness  to  the  note.  On  the 
trial  the  justice  admitted  evidence  offered  by  the  plaintiff 
to  show  the  contents  of  the  note,  under  the  defendant's 
objection.  Afterwards  the  subscribing  witness  was  pro- 
duced as  a  witness  whose  testimony  was  corroborative  of 
the  other  witnesses  as  to  the  contents  of  the  note. 

Judgment  was  rendered  for  the  plaintiff  for  $60,  being 
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the  balance  due  on  the  note  after  deducting  the  two  pay- 
ments indorsed  thereon. 

The  defendant  appealed  to  the  county  court  of  Greene 
county,  where  the  judgment  of  the  justice  was  affirmed  ; 
and  the  defendant  appeals  to  this  court. 

H.  C.  VAN  BERGEN,  attorney  for  appellant. 
OLNEY  &  MOTT,  attorneys  for  respondent. 

By  the  court,  GOULD,  Justice.  This  case  is  in  a  very 
uncertain,  unsatisfactory  condition.  It  is  difficult  to  say 
that  anything  was  clearly  proved  on  the  trial.  The  plain- 
tiff, suing  for  the  conversion  of  a  note,  by  the  very  terms 
of  his  complaint  placed  the  note  in  the  defendant's  posses- 
sion ;  and  so  he,  the  plaintiff,  was  not  bound  to  produce  it 
in  evidence,  but  could  prove  its  tenor  by  any  witness  who 
could  testify  to  it,  not  being  confined  to  the  subscribing 
witness.  Yet,  in  the  course  of  the  trial  it  is  made  perfectly 
plain  that  the  attorney  for  the  plaintiff  must  have  had  the 
note,  and  could  have  produced  it ;  and  the  justice  ought  to 
have  made  him  do  so.  Still,  I  do  not  see  that  therein  there 
is  ground  for  reversing  the  judgment;  nor  do  I  see  any 
fatal  error  in  the  rulings  as  to  admitting  or  rejecting  evi- 
dence. 

I  see  no  clear  proof  of  any  payments  having  been  actually 
made  on  this  note,  except  the  $40  and  the  $25  or  $30.  Nor 
is  there  plain  proof  that  any  other  sum,  paid  by  Lampman 
to  Smith,  was  so  paid  that  the  law  would  apply  it  on  this 
note.  Whatever  there  is  of  the  case,  seems  to  consist  more 
of  questions  of  fact  than  of  questions  of  law ;  and  in  the 
state  of  the  evidence  I  do  not  see  now  we  can  reverse  the 
judgment,  though  I  am  far  from  satisfied  that  justice  has 
been  done.  One  thing  is  sure — that  the  recovery  in  this 
action  gives  the  defendant  Hoose  full  title  to  this  note,  and 
he  can  have  it  and  cancel  it.  This  is  upon  the  supposition 
that  the  plaintiff  really  owned  the  note  at  the  time  the  suit 
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was  brought.  Of  this,  I  confess  I  have  some  doubt,  as 
there  is  absolutely  no  proof  that  he  did  ;  and  except  that 
the  trial  seems  to  have  proceeded  on  the  basis  that  he  did, 
unless  it  were  paid,  I  should  for  that  failure  of  proof 
reverse  the  jugdment. 

Judgment  of  county  court  affirmed. 


SUPREME  COURT. 

JOHN  GARDNER  agt.  WILLIAM  WALKER,  and  EPHRAIM  CONE 
and  WILLIAM  WALKER,  executors,  &c.  of  Charles  Colt, 
deceased. 

Where  pending  an  action  at  law  one  of  several  defendants  die*,  the  plaintiff  may 
treat  the  action  as  having  abated  as  against  such  deceased  defendant,  and  pro- 
ceed regularly  against  the  surviving  defendants.  Whether  an  order  of  the  court 
is  necessary  thus  to  proceed,  quere  T 

It  seems,  that  the  plaintiff  in  such  case  would  be  entitled  to  an  order  of  the  court 
that  the  action  be  continued  against  the  representatives  of  the  deceased  defend- 
ant, and  also  against  the  surviving  defendants  separately — making  two  distinct 
actions. 

For  the  action  could  not  be  permitted  to  proceed  against  both  the  surviving  defend- 
ants and  the  representatives  of  the  deceased  defendant  jointly  ai  one  action. 

Where  on  the  trial  the  plaintiff  was  put  to  his  election  to  proceed  against  the  sur- 
viving defendant,  or  against  the  representatives  of  the  deceased  defendant,  and 
he  elected  to  proceed  against  the  latter,  and  the  court  thereupon  dismissed  the 
complaint  against  the  fanner,  held,  that  the  surviving  defendant  had  a  right 
to  enter  up  judgment  for  his  coats  against  the  plaintiff  while  the  issue*  with  the 
other  defendants  remained  undecided. 

Monroe  Special  Term,  June,  1861. 

MOTION  by  plaintiff  to  set  aside  judgment  entered  in  favor 
of  defendant  William  Walker  for  costs,  or  for  re-adjust- 
ment of  the  costs.  <fec. 

The  leading  facts,  as  established  by  the  affidavits  read 
on  the  motion,  are  as  follows  :  The  action  was  originally 
commenced  on  the  18th  day  of  April,  1849,  by  the  plaintiff, 
against  the  defendant  William  Walker,  and  Charles  Colt, 
Jr.,  to  recover  the  value  of  certain  personal  property  taken 
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and  sold  by  the  deputy  sheriff  of  Livingston  county,  on  an 
execution  issued  upon  a  judgment  recovered  by  said  Wil- 
liam Walker  and  Charles  Colt,  Jr.  against  Reuben  Gardner. 
These  original  defendants  appeared  and  answered  jointly 
by  one  attorney,  setting  up  in  their  answer,  among  other 
things,  the  judgment  and  execution  in  their  favor  against 
said  Reuben  Gardner,  and  the  levy  upon  and  sale  of  the 
property  in  question  by  virtue  of  the  execution,  and  alleg- 
ing the  title  to  the  property  to  be  in  said  Reuben  Gardner 
at  the  time  of  the  levy. 

The  defendant  Colt  died  April  9,  1860.  By  an  order 
made  at  special  term  on  the  4th  Monday  of  December, 

1860,  upon  the  plaintiff's  motion,  the  action  was  allowed 
to  proceed  against  the  surviving  defendant  William  Walker, 
and  Ephraim  Cone    and  William  Walker  as  executors  as 
aforesaid. 

At  the  Livingston  circuit,  commencing  in  January,  1861, 
the  action  was  brought  on  for  trial.  After  the  plaintiff 
had  concluded  his  evidence  and  rested,  the  defendants  moved 
that  the  plaintiff  be  required  to  elect  which  of  the  defend- 
ants to  proceed  against,  whether  the  defendant  Walker  in 
his  individual  character,  or  the  said  Walker  and  Cone  as 
executors  of  the  original  defendant,  Charles  Colt,  Jr.  The 
motion  was  granted,  and  the  plaintiff  elected  to  proceed 
against  the  executors  of  Colt,  and  upon  the  defendant's 
motion  the  complaint  was  dismissed  as  against  the  defend- 
ant Walker.  The  trial  then  proceeded  against  the  defend- 
ants Walker  and  Cone  as  executors  of  Colt.  The  cause 
was  submitted  to  the  jury,  who  failed  to  agree  upon  a  ver- 
dict, and  were  discharged  for  that  reason.  The  cause  has 
not  been  since  tried,  but  remains  undisposed  of  as  against 
the  executors  of  Colt. 

The  defendant  Walker  procured  the  costs  in  his  favor  as 
an  original  defendant,  to  be  taxed  upon  regular  notice,  by 
the  clerk  of  Livingston  county,  on  the  15th  day  of  March, 

1861,  at  $95.41.     The  plaintiff's  attorney  appeared  before 
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the  clerk,  and  objected  to  the  right  of  the  defendant 
Walker  to  recover  in  the  action  coats  against  the  plaintiff 
at  any  time  to  any  extent,  and  especially  while  the  action 
was  pending  against  the  executors  of  Colt.  He  also 
objected  to  the  allowance  of  certain  specified  items  of  costs 
in  case  the  defendant  Walker  was  entitled  to  costs  at  all. 

The  defendant  Walker  proceeded  to  enter  judgment  for 
the  costs  so  taxed,  and  has  issued  execution  therefor.  This 
motion  is  to  set  aside  such  judgment  and  execution,  or  for 
re-adjustment  of  the  costs. 

R.  P.  WISNER,  for  plaintiff. 

JAMES  WOOD,  JR.,  for  defendant  Walker. 

WELLES,  Justice.  If  the  action  had  been  tried  before 
the  death  of  the  defendant  Colt,  and  a  verdict  had  been 
found  against  him,  and  the  defendant  Walker  had  been 
acquitted,  I  think  it  clear  that  the  latter  would  have  been 
entitled  to  recover  his  full  bill  of  costs  against  the  plaintiff. 

Upon  the  death  of  Colt  the  action  survived  against  the 
defendant  Walker,  and  it  would  have  been  regular  for  the 
plaintiff  to  proceed  against  Walker  as  surviving  defendant, 
treating  the  action  as  having  abated  as  against  the  defend- 
ant Colt.  Whether  an  order  of  the  court  for  permission  so 
to  proceed,  would  have  been  required,  it  is  not  now  neces- 
sary to  decide.  And  I  incline  to  think  the  plaintiff  would 
be  entitled  to  an  order  that  the  cause  be  continued  against 
the  representatives  of  Colt,  and  also  against  the  defendant 
Walker  separately — thus  separating  the  action  from  the 
time  of  the  death  of  Colt,  and  making  two  distinct  actions 
after  that  time,  or  at  least  from  the  time  of  the  order  for 
reviving.  This,  I  admit,  would  be  unusual,  but  I  can  see 
no  objection  to  it  in  theory,  and  cases  are  likely  to  arise 
rendering  such  a  course  necessary  for  the  protection  of  the 
rights  of  the  plaintiff.  Clearly,  the  action  could  not  be 
permitted  to  proceed  against  both  the  surviving  defendants 
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and  the  representatives  of  the  deceased  defendant  jointly 
as  one  action.  The  incongruity  of  such  a  course  in  an 
action  purely  legal  in  its  character  and  object,  is  too  appa- 
rent to  require  argument.  The  papers  show  that  the  order 
obtained  at  special  term,  allowing  the  action  thus  to  pro- 
ceed, was  granted  without  opposition,  and  upon  notice,  and 
was  doubtless  allowed  without  any  consideration  by  the 
court,  at  the  peril  of  the  party  asking  for  it.  However 
that  may  have  been,  when  the  cause  came  on  for  trial  there 
was  no  regular  mode  of  proceeding  under  the  circumstances, 
but  by  compelling  the  plaintiff  to  elect.  "Whether  it  was 
proper  for  the  judge  at  the  same  time  to  have  dismissed 
the  complaint  as  against  Walker,  the  survivor  of  the  ori- 
ginal defendants,  it  now  seems  to  me  somewhat  question- 
able. Be  that  as  it  may,  the  order  was  valid  until  reversed, 
and  Walker,  in  his  individual  character,  is  out  of  court. 
He  is,  in  my  opinion,  entitled  to  recover  the  same  costs  as 
if  he  had  been  acquitted  upon  trial. 

The  objection  that  no  judgment  couid  be  entered  up  in 
his  favor,  while  the  issue  with  the  other  defendants  remains 
undecided,  is  untenable.  He  has  no  longer  any  interest  in 
the  result,  and  his  right  to  recover  his  costs  is  not  contin- 
gent, but  fixed  and  certain.  And  so  of  the  plaintiff's 
liability  to  pay  them. 

I  have  looked  into  the  details  of  the  bill  of  costs,  and  do 
not  perceive  any  legal  objection  to  any  of  the  items. 

The  motion  is  therefore  denied,  but  without  costs. 
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SUPREME  COURT. 

In  the  matter  of  JAMES,  administrator,  &c.  agt.  ADAMS  and 

others. 

A  surrogate  obtains  jurisdiction  of  the  estate  of  an  intestate,  not  by  the  citations 
of  the  proper  parties  before  him,  but  by  the  residence  of  the  intestate. 

Where  the  intestate  before  his  death  deposited  with  the  defendants  as  brokers, 
$675.75  as  ticket  agent  of  a  railroad  company,  which  money  was  mingled  with 
that  of  the  defendants  and  became  undistinguishable,  and  the  defendants  a  few 
days  subsequent  to  the  death  of  the  intestate  paid  over  to  the  company  an  equiv- 
alent amount,  taking  an  indemnity, 

Held,  on  an  equitable  accounting  by  which  a  balance  of  $1 50  only  was  found  to  be 
due  the  company,  that  the  payment  over  to  the  extent  of  the  remainder,  was  in 
law  a  conversion  of  the  money  by  the  defendants ;  and  the  company  having  no  just 
right  either  legal  or  equitable  to  it,  could  give  no  valid  discharge  on  its  receipt. 

Held,  also,  that  interest  on  the  remainder  was  properly  allowed  against  the  de- 
fendants. 

New  York  Special  Term,  September,  1859. 

MOTION  for  a  new  trial  on  report  of  a  referee. 

ROOSEVELT,  Justice.  The  plaintiff  sues  as  administrator 
of  Barker.  His  authority,  it  is  said,  is  void,  because  the 
proper  parties  were  not  duly  cited  before  the  surrogate. 
Conceding  the  objection  to  be  well  founded  in  fact,  it  is 
not  well  taken  in  law.  The  surrogate  of  Albany  obtained 
jurisdiction  of  the  subject,  not  by  the  citations,  but  by  the 
residence  of  intestate  within  the  county  of  Albany  at  the 
time  of  his  death.  That  fact  gave  to  the  surrogate  of 
Albany  county  the  sole  and  exclusive  power  to  grant  let- 
ters of  administration  on  the  estate  of  the  deceased.  (2  R. 
S,.  73  and  23.) 

In  other  words,  it  was  the  only  jurisdictional  fact.  The 
other  provisions  of  the  statute  are  directory,  and  a  non- 
compliance  with  them  may  be  ground  for  a  motion  to 
vacate,  or  an  appeal  to  reverse,  if  made  or  taken  in  the 
proper  tribunal  and  within  the  proper  time,  but  no  objec- 
tion collaterally  to  the  validity  of  the  letters  should  be 
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allowed  to  be  sprung  upon  the  parties  at  any  period,  how- 
ever remote,  and  under  any  circumstances,  however  incon- 
venient and  unsuitable  for  its  consideration.  (Sheldon  agt. 
Wright,  1  Seld.,  520.) 

There  is  no  error,  therefore,  in  the  referee's  decision  that 
the  plaintiff  was  to  be  regarded  in  this  suit  as  the  lawful 
representative  of  Barker. 

The  next  objection  relates  to  the  amount  allowed.  Bar- 
ker, it  appears,  was  ticket  agent  of  the  railroad  company. 
Shortly  before  his  death,  which  occurred  the  4th  of  Jan- 
uary, 1851,  he  deposited  with  the  defendants,  \rho  were 
brokers,  $675.75  in  uncurrent  money  received  by  him  as 
such  agent.  The  defendants  mingled  this  money  with  their 
own,  so  that  it  became  undistinguishable.  Nevertheless, 
four  days  after  his  (B.'s)  death,  they  paid  over  an  equiva- 
lent amount  to  the  secretary  of  the  company,  taking  an 
indemnity.  The  referee  refused  to  allow  the  payment 
either  partially  or  wholly.  In  this  decision,  to  the  extent 
of  $150,  we  think  he  erred.  After  crediting  all  Barker's 
claims  against  the  company,  there  was  still  a  balance  of 
$150  on  which  he  had  no  claim. 

It  was  the  money  of  the  company ;  and  if  it  could  not 
be  restored  specifically,  it  was  not  for  Barker  or  one  in  his 
shoes,  to  raise  the  objection  that  the  defendants  or  their 
agents  returned  only  its  equivalent.  There  was  a  manifest 
equity  to  that  extent  in  the  claim  of  the  company,  and  we 
see  no  ground  for  the  position  impliedly  assumed,  that  the 
defendants  were  bound  to  set  up  their  own  wrong  or  that 
of  their  principal  to  defeat  it. 

As  to  the  rest  of  the  $675.75,  the  company  having  no 
just  right,  either  legal  or  equitable,  to  it,  could  of  course 
give  no  valid  discharge  on  its  receipt.  The  payment  to 
that  extent  was  in  law  a  conversion  of  the  money  by  the 
defendants. 

Under  all  the  facts,  we  think  that  interest  was  properly 
allowed.  The  defendant  Adams,  who  was  examined  as  a 
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witness,  did  not  pretend  that  his  firm  had  not  made  inte- 
rest. It  is  the  business  of  brokers  to  make  money  yield 
interest,  and  if  the  defendants,  without  any  fault  of  their 
own,  failed  in  this  instance  to  do  so,  they  could  easily  have 
shown  the  fact.  We  do  not  mean,  however,  to  be  under- 
stood as  holding  that  the  fact  of  non-user,  had  it  been 
shown,  would  have  released  them  from  the  liability  to  pay 
interest,  especially  on  the  two  leading  items  of  the  account. 
On  the  question,  however,  of  the  $150,  a  new  trial  must 
be  granted,  the  costs  to  abide  the  event.  But  as  the  for- 
mer referee  is  dead,  the  parties  must  apply  at  the  special 
term  for  the  appointment  of  another  in  his  place. 


SUPREME  COURT. 
JOHN  K.  ARCHER  agt.  DAVID  W.  COLE. 

In  an  action  for  the  possession  of  personal  property  (replevin)  where  the  defendant, 
before  the  re-taking  of  the  property,  under  an  equitable  defence,  tenders  an 
amount  which  he  claims  to  be  the  only  sum  due  to  the  plaintiff,  and  keeps  the 
tender  good,  and  upon  the  trial  a  verdict  is  found  in  favor  of  the  plaintiff  for  a 
less  sum  than  the  tender,  the  plaintiff  in  his  judgment  is  not  entitled  to  cottt. 

Onondaga  General  Term  of  the  Fifth  Judicial  District: 
January,  1862. 

THE  facts  of  the  case  were  as  follows,  viz  :  The  plaintiff 
was  the  owner  of  a  canal  boat,  and  sold  and  delivered  the 
same  to  the  defendant,  who  gave  back  to  the  plaintiff  a 
chattel  mortgage  to  secure  the  purchase  money.  The 
mortgage  was  over-due,  and  plaintiff  claimed  that  there 
was  due  thereon  about  the  sum  of  $240,  and  attempted  to 
take  the  boat  upon  the  mortgage,  unless  defendant  paid 
the  same.  The  defendant  refused  to  pay  that  sum,  or  sur- 
render possession  of  the  boat  to  plaintiff.  Plaintiff  then 
commenced  this  action,  and  replevied  the  boat.  Defend- 
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ant  re-took  the  same,  but  before  so  doing,  tendered  to  the 
plaintiff  $160  (and  kept  his  tender  good)  for  the  amount 
claimed  due  by  defendant  to  plaintiff  on  the  mortgage,  and 
the  costs  of  the  suit,  and  asked  plaintiff  to  receive  the  same 
in  full  of  the  mortgage  and  costs.  Plaintiff  refused  so  to 
do.  The  defendant  answered,  setting  forth  the  tender  after 
suit  brought,  and  made  an  issue  upon  the  amount  due,  and 
asked  equitable  relief  that  the  mortgage  should  be  deemed 
canceled,  and  plaintiff  decreed  to  receive  the  amount  found 
due  on  the  mortgage,  with  costs  up  to  the  time  of  the  ten- 
der, and  that  upon  such  payment  by  defendant,  the  title  to 
said  boat  should  be  confirmed  in  defendant. 

The  action  was  tried  at  the  Onondaga  county  circuit  in 
January,  1861,  before  Justice  MORGAN  and  a  jury.  The 
jury  found  in  favor  of  defendant  upon  the  issue  of  amount 
due,  that  there  was  only  $111.50  then  due  plaintiff  upon 
the  said  mortgage,  and  his  honor  Justice  MORGAN  ordered 
plaintiff  to  apply  at  general  term  for  judgment.  The  cause 
was  argued  at  general  term  in  the  fifth  judicial  district,  in 
April,  1861,  and  the  court  decided  that  defendant  was  enti- 
tled to  the  equitable  relief  set  up  in  his  answer,  and  so 
ordered  ;  and  the  case  came  up  before  the  general  term 
again,  on  the  question  of  costs,  and  the  following  decision 
and  opinion  was  given,  that  the  plaintiff  was  not  entitled 
to  costs  after  the  tender. 

SMITH  &  MARKHAM,  for  plaintiff. 
HUNT,  GREEN  &  FRYER,  for  defendant. 
D.  PRATT,  of  counsel  for  defendant. 

By  the  court,  BACON,  Justice.  When  this  case  was  ori- 
ginally before  the  court  it  seemed  to  me,  and  I  so  stated  in 
the  short  opinion  prepared  by  me,  that  as  the  plaintiff  had 
only  established  a  claim  to  the  extent  of  $111.50,  as  found 
by  the  jury,  and  the  defendant  had  under  his  equitable 
defence  made  a  tender  of  $160,  being  much  more  than  suffi- 
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cient  to  satisfy  the  debt  and  costs  up  to  that  time,  that  the 
plaintiff  was  only  entitled  to  recover  his  costs  up  to  the 
time  of  the  tender,  and  the  defendant  should  either  be  enti- 
tled to  the  costs  subsequently  accruing,  or  be  discharged 
from  the  payment  of  costs  thus  incurred. 

I  am  satisfied  that  he  should  not  be  compelled  to  pay 
costs. 

Under  the  old  rule  in  chancery,  if  the  defendant  had  filed 
a  bill  to  redeem,  it  is  pretty  clear  that  under  the  circum- 
stances of  this  case  he  would  have  recovered  costs.  (See 
1  Paige,  617  ;  4  id.,  527.) 

Under  the  Code,  the  defendant  could  set  up  this  equita- 
ble defence,  and  was  not  driven  to  a  cross-action  to  assert 
his  rights,  and  under  the  fifth  defence  the  defendant  has 
established  his  right  to  relief  as  claimed  by  him.  In  an 
action  of  ejectment,  the  defendant  can  set  up  an  equitable 
defence,  or  claim  specific  performance  of  a  contract  to  pur- 
chase the  premises  which  are  the  subject  of  the  action. 
The  right  of  the  plaintiff  to  recover  at  law  is  perfect,  but 
it  is  qualified,  and  may  even  be  wholly  defeated,  by  a  de- 
fence that  can  only  be  enforced  by  the  aid  of  the  equitable 
powers  of  this  court. 

In  equitable  actions  costs  are  allowed  or  denied  at  the 
discretion  of  the  court. 

We  are  not  embarrassed  in  this  case  by  the  difficulty  that 
there  is  a  want  of  proper  parties,  and  that  thus  the  equitable 
relief  claimed  by  defendant  cannot  be  given,  because  no 
such  objection  is  taken  ;  and  besides,  if  necessary  the  inte- 
rests of  outstanding  parties  can  be  protected  by  the  final 
judgment  in  this  case. 

So  far  as  these  parties  are  concerned,  there  is  no  diffi- 
culty in  adjusting  their  rights,  and  as  the  defendant  has 
established  his  equity,  I  am  of  opinion  that  the  judgment 
should  be  without  costs. 
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A  fraud  committed  in  contracting  a  debt  for  the  sale  of  goods  for  which  the  action 
is  brought,  subjects  the  offender  to  an  arrest  for  the  amount  of  the  obligation 
incurred  by  him,  whether  such  fraud  would  avoid  the  sale  or  not. 

Where  it  appeared  that  the  defendant  purchased  goods  for  cash,  and  got  them  into 
his  possession,  with  an  intent  either  to  forthwith  convert  them  into  property  not 
capable  of  being  readily  reached  by  execution,  or  to  sell  them  to  a  bonajide  pur- 
chaser to  prevent  a  stoppage  in  transitu,  held,  &  fraud  in  buying  the  goods,  for 
which  an  order  of  arrest  might  be  issued. 

Special  Term,  February,  1862. 

MOTION  by  defendant  to  discharge  an  order  of  arrest. 

TOWNSEND,  DYETT  &  RAYMOND,  for  motion. 
FLANAGAN  &  CUMMINGS,  opposed. 

ROBERTSON,  Justice.  The  plaintiff  swears  that  certain 
articles  of  merchandize  were  sold  and  delivered  to  the 
defendant  for  a  certain  price ;  and  that  the  day  prior  to 
such  sale  certain  other  merchandize  of  the  same  kind  was 
sold  and  delivered  in  like  manner  for  cash,  which  was  paid  ; 
that  all  of  such  sales  were  for  cash,  and  on  defendant's  pro- 
mise to  pay  cash  therefor,  and  no  other  dealings  were  ever 
had  between  the  parties  ;  that  the  defendant  urged  the 
delivery  to  him  of  the  goods  so  sold  before  the  30th  of  No- 
vember last ;  that  a  few  days  after  the  delivery  the  plain- 
tiff called  on  the  defendant,  by  whom  he  was  informed  that 
he  had  sold  out  his  stock  of  goods,  and  was  not  able  to 
pay  cash,  as  he  had  promised,  and  upon  a  demand  of  a 
return,  of  the  goods  the  defendant  said  he  had  sold  them, 
and  would  pay  the  amount  in  four  months,  when  he  would 
be  in  business  again,  until  which  time  the  plaintiff  would 
be  obliged  to  wait. 

The  defendant  denies  in  his  affidavit  that  any  of  such 
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articles  were  sold  to  him  for  cash,  except  that  which  was 
paid  for,  though  he  alleges  that  all  of  them  were  sold  at 
his  store  by  sample  (except  two  items)  and  on  the  plain- 
tiff's solicitation  to  him  to  purchase  them,  and  were  bought 
on  a  credit  of  four  months  ;  that  before  such  sale  applica- 
tion was  made  to  him  by  the  plaintiff  to  buy  goods  on  cre- 
dit ;  that  all  the  property  bought  was  such  as  is  usually 
sold  on  credit ;  that,  on  a  sale  for  cash,  the  defendant 
would  be  entitled  to  a  deduction  of  from  five  to  ten  per 
cent.  He  denies  the  urging  to  deliver  the  goods  sold,  and 
the  representation  to  the  plaintiff  that  he  could  not  pay 
cash  as  promised.  He  alleges  that  he  sold  the  stock  in  a 
lump,  for  a  sum  offered,  to  be  paid  in  notes  ;  two-fifths  of 
which  was  paid  in  cash  and  the  residue  in  notes,  which 
were  used  by  him  in  paying  debts,  or  sold  for  sums  used  in 
paying  debts. 

The  affidavit  of  the  purchaser,  and  of  a  clerk  of  the  de- 
fendant, states  that  the  goods  were  sold  in  good  faith,  and 
were  worth  only  the  price  brought. 

The  supplemental  affidavit  of  the  plaintiff  shows  that  he 
called  on  the  defendant  at  his  request,  at  which  interview 
he  said  "  he  wished  to  pay  cash,"  and  agreed  to  buy  part 
of  the  goods  sold.  Others  of  them  he  ordered  at  the  plain- 
tiff's manufactory,  and  the  plaintiff  never  exhibited  sam- 
ples of  the  goods,  as  charged  by  defendant,  or  urged  him 
to  purchase,  but  he  sent  samples  to  him  of  the  goods  he 
had  purchased,  after  the  sale. 

Such  affidavit  also  assails  the  bonajlde  of  the  sale  of  his 
stock  by  the  defendant,  and  sets  forth  the  conveyance  by 
the  defendant  of  certain  real  estate  to  his  brother  and  clerk. 

The  evidence  before  me  does  not  clearly  state  by  what 
words  or  means  the  terms  of  sale  were  fixed,  except  that 
the  plaintiff  sold  the  articles  for  whose  price  suit  is  brought, 
and  that  the  defendant  had  paid  cash  for  a  similar  article 
before.  The  defendant  does  not  undertake  to  set  forth  the 
words  by  which  he  made  a  contract  on  credit,  and  he  seems 
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to  rely  on  the  fact  that  no  deduction  was  made  for  cash,  as 
establishing  that  it  was  a  sale  for  credit,  more  than  on  any 
words  used.  The  law  affixes  to  every  sale  of  which  the 
terms  are  not  otherwise  regulated,  the  duty  of  paying  cash 
on  delivery.  The  sale  must,  therefore,  be  assumed  to  have 
been  for  cash.  Being  for  cash,  the  circumstances  of  the 
immediate  sale  by  the  defendant  of  his  whole  stock  of 
trade,  and  immediate  disposition  of  the  proceeds,  and  the 
transfers  of  his  real  estate,  establish  a  fraud  in  contracting 
the  debt  for  which  the  action  is  brought,  whether  such  a 
fraud  as  would  avoid  the  sale  is  immaterial ;  the  statute 
intending  that  any  fraud  committed  in  making  the  contract 
should  subject  the  offender  to  an  arrest  to  answer  for  the 
amount  of  obligation  incurred  by  him.  A  fraud  which 
would  avoid  the  contract  would  enable  the  deceived  party 
to  arrest  the  delinquent  in  an  action  to  recover  the  goods, 
or  other  consideration,  under  the  first  subdivision  of  sec- 
tion 179,  and  the  fourth  subdivision  was  intended  for  other 
cases.  I  think  getting  the  goods  into  the  defendant's  pos- 
session, with  an  intent  to  forthwith  convert  them  into  pro- 
perty not  capable  of  being  readily  reached  by  execution,  or 
to  sell  them  to  a  bonafide  purchaser  to  prevent  a  stoppage 
in  transitu,  is  a  fraud  in  buying  the  goods,  for  which  an 
order  of  arrest  may  be  issued,  and  that  the  evidence  makes 
out  such  a  case. 

The  motion  must  be  denied,  with  seven  dollars  costs. 


SUPREME  COURT. 
JA'S  VAN  VALEN  agt.  JOHN  D.  SCHEMERHORN  and  three  others. 

A  grantor  is  not  estopped  from  proving  that  his  deed  to  the  grantee  had  not  been 
delivered,  although  he  (the  grantor)  had  caused  it  to  be  recorded  in  the  office 
of  the  county  clerk.  And  the  grantor  is  a  competent  witness  in  his  own  behalf 
to  prove  such  fact. 

That  is,  the  recording  of  a  deed  in  the  county  clerk's  office  is  only  prima  facie  evi- 
dence of  a  delivery,  and  may  be  rebutted. 
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Broome  General  Term,  January,  1862. 

Present,  BALCOM,  CAMPBELL  and  PARKER,  Justices. 

THIS  action  was  brought  to  recover  the  possession  of  a 
lot  of  land  situated  in  Cortlandville,  on  which  there  was  a 
store.  The  plaintiff  had  title  in  fee  to  the  lot  on  the  28th 
day  of  February,  1848,  and  on  that  day  he  executed  and 
acknowledged  a  warranty  deed  of  the  same  to  Daniel  Sche- 
merhorn, which  deed  purported  to  convey  the  lot  in  fee, 
for  the  consideration  of  $3,200.  The  plaintiff  took  the 
deed  to  the  Cortland  county  clerk's  office,  and  there  had  it 
recorded  on  the  29th  day  of  February  aforesaid,  and  after- 
wards took  it  from  the  clerk's  office  and  kept  it.  Daniel 
Schemerhorn  was  not  present  when  the.deed  was  executed 
or  taken  to  the  clerk's  office  ;  and  he  never  had  it  in  his 
possession,  and  he  had  no  knowledge  that  he  was  to  have 
such  a  deed  or  that  one  was  executed  to  him,  until  after  it 
was  recorded.  And  it  did  not  appear  that  the  plaintiff  or 
Daniel  Schemerhorn  ever  had  any  conversation  respecting 
said  deed,  or  the  giving  of  one. 

The  case  states  that  the  defendants  read  in  evidence  a 
warranty  deed  of  the  lot,  executed  by  Daniel  Schemerhorn 
and  wife  to  John  Boyce,  bearing  date  the  18th  day  of 
March,  1852,  which  was  recorded  in  the  Cortland  county 
clerk's  office  the  same  day  it  was  dated.  But  the  case 
does  not  show  what  consideration  was  stated  in  that  deed, 
or  whether  any  was  ever  paid  therefor. 

It  was  admitted  by  the  parties  that  the  defendants  were 
in  possession  of  the  lot  'as  tenants  of  John  Boyce,  and  that 
Daniel  Schemerhorn  died  the  24th  day  of  September,  1854. 

The  plaintiff  was  sworn  as  a  witness  in  his  own  behalf. 
His  counsel  asked  him  this  question  :  "  In  putting  the  deed 
on  record,  did  you  intend  to  deliver  it  to  Schemerhorn,  or 
that  it  should  operate  as  a  delivery  ?"  Which  question  was 
objected  to  by  defendants  on  the  ground  that  it  was  not  com- 
petent for  a  party  to  give  his  intent  as  to  delivery  —  and  the 
objection  was  sustained,  and  the  plaintiff's  counsel  excepted. 
VOL.  XXII.  27 
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The  plaintiff,  on  being  cross-examined,  testified  that  he 
failed  in  business  in  December,  1847,  for  some  $20,000  ; 
that  Daniel  Schemerhorn  was  one  of  his  indorsers  for 
$12,000  or  $13,000  ;  that  he  made  an  assignment  to  secure 
his  indorsers ;  that  the  object  he  had  in  executing  and 
recording  the  deed  to  Schemerhorn  was  to  give  him  fur- 
ther security,  in  case  it  became  necessary,  and  in  case  there 
was  not  sufficient  property  that  he  had  before  assigned  ;  that 
he  did  it  so  he  could  deliver  the  deed  if  it  became  neces- 
sary ;  that  his  object  was  to  pay  his  debts  if  there  was  not 
enough  of  the  other  property. 

The  plaintiff's  counsel  then  offered  to  show  by  him,  on 
his  re-direct  examination,  that  at  the  time  he  had  the  deed 
to  Daniel  Schemerhorn  recorded,  he  believed  that  the  pro- 
perty assigned  to  secure  his  indorsers  was  sufficient  to  pay 
his  indebtedness  to  them,  and  that  his  object  in  having  the 
deed  recorded  was  not  to  make  a  present  delivery  of  it  to 
Schemerhorn,  but  with  a  view  to  a  delivery  at  some  future 
day,  in  case  it  should  become  necessary ;  which  offer  was 
objected  to  by  the  defendant's  counsel,  and  the  objection 
was  sustained  ;  and  the  plaintiff's  counsel  excepted. 

The  action  was  tried  at  the  Cortland  circuit  in  June,  1861. 

After  the  foregoing  facts  were  shown,  the  judge  non- 
suited the  plaintiff  on  the  ground  that  he  had  failed  to 
establish  a  cause  of  action ;  to  which  decision  the  plain- 
tiff's counsel  excepted.  Judgment  was  suspended,  and  the 
plaintiff  moved  for  a  new  trial  upon  his  exceptions. 

* 

GEORGE  B.  JONES,  for  plaintiff. 
DUELL  &  FOSTER,  for  defendants. 

By  the  court,  BALCOM,  P.  J.  The  non-suit  in  this  case 
was  erroneously  granted,  unless  the  fact  that  the  plaintiff 
having  the  deed  of  the  lot  in  question  to  Daniel  Schemerhorn 
recorded  in  the  county  clerk's  office,  estops  him  from  show- 
ing it  was  never  delivered.  This  is  so  ;  for  the  case  does 
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not  show  that  Schemerhorn  ever  went  into  possession  of 
the  lot,  or  that  Boyce  paid  anything  for  it  or  was  a  pur- 
chaser in  good  faith,  or  that  he  ever  took  possession  of  the 
lot  or  store  on  it,  except  by  letting  the  defendants  have  it 
as  tenants  before  the  action  was  commenced.  In  Elsey 
agt.  Met  calf,  (1  Demo,  323,)  it  was  held  that  the  sending 
of  a  deed  by  the  grantor  to  a  stranger,  or  the  deposit  of  it 
in  a  public  office,  is  not  a  delivery  to  the  grantee,  unless 
it  is  so  sent  or  deposited  for  his  use.  All  that  the  court 
decided  in  Rathbun  agt.  Rathbun,  (6  Barb.,  98,)  was  that 
the  delivery  of  a  deed  to  the  county  clerk,  for  record,  and 
for  the  use  of  the  grantee,  is  a  perfect  delivery  by  the  gran- 
tor ;  and  upon  an  acceptance  of  such  deed  by  the  grantee, 
it  takes  effect  from  the  time  of  such  delivery.  In  the  case 
at  bar  the  evidence  shows,  or  at  least  tends  to  show,  that 
the  deed  from  the  plaintiff  to  Daniel  Schemerhorn,  of  the 
lot  in  question,  was  not  left  with  the  county  clerk  for  the 
use  of  the  grantee,  or  recorded  for  his  use.  One  of  the 
notes  at  the  head  of  the  case  of  Jackson  agt.  Perkins,  (2 
Wend.,  308,)  is,  that  any  person  affected  by  a  deed  may  at 
any  time  question  its  validity,  and  show  that  it  was  not 
duly  executed  or  delivered,  although  it  hath  been  proved 
in  the  usual  form  by  a  subscribing  witness,  and  recorded. 
Further  :  that  proof  of  the  due  execution  of  a  deed,  and  of 
its  having  been  recorded,  is,  perhaps,  prima  facie  evidence 
of  its  delivery ;  but  a  grantee  is  not  concluded  by  such 
proof,  and  is  a  competent  witness  to  prove  that  the  deed 
never  was  delivered  to  him.  In  Gilbert  agt.  The  North  Am. 
Fire  Ins.  Co.,  (23  Wend.,  43,)  the  court  held,  that  the  fact 
that  a  deed  is  recorded,  is  only  prima  facie  evidence  of  a 
delivery,  and  consequently  may  be  rebutted.  In  Jackson 
agt.  Phipps,  (12  John.,  418,)  "  A.,  residing  in  this  state, 
agreed  with  B.,  in  Massachusetts,  to  give  him  a  deed  of  his 
farm  as  a  security  for  a  debt,  and  A.,  on  his  return  home 
in  1808,  executed  and  acknowledged  a  deed  to  B.,  and  left 
it  in  the  clerk's  office  on  the  same  day  to  be  recorded  ; 
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neither  the  grantee,  nor  any  person  in  his  behalf,  being 
present  to  receive  the  deed ;  and  the  grantee  died  in  1809, 
and  in  1810,  A.  sent  the  deed  to  the  son  and  heir  of  the 
grantee  ;  and  it  was  held  that  there  was  no  delivery  of  the 
deed.  I  need  not  cite  more  authorities  to  show  that  the 
plaintiff  was  not  estopped  from  proving  that  his  deed  to 
Daniel  Schemerhorn  had  not  been  delivered,  although  he  had 
caused  it  to  be  recorded  in  the  office  of  the  county  clerk. 

The  defendants'  counsel  has  cited  authorities  to  show 
that  a  deed  may  be  delivered  by  words,  or  acts  without 
words,  and  that  the  delivery  may  be  either  to  the  grantee 
or  to  a  third  person,  without  any  special  authority,  for  the 
use  of  the  grantee.  (See  Verplank  agt.  Sterry,  12  John., 
536.)  And  the  law  undoubtedly  is,  that  the  fact  that  a 
deed  was  delivered  may  be  established  by  circumstantial 
evidence.  But  the  difficulty  the  defendants  have  to  en- 
counter in  this  case  arises  from  the  fact  that  there  was 
direct  evidence  that  the  deed  of  the  lot  in  question  was 
never  delivered,  and  was  not  left  with  the  county  clerk  for 
the  use  of  the  grantee,  or  recorded  for  his  use.  Hence  the 
judge  could  not  properly  hold  that  the  deed  was  delivered, 
or  non-suit  the  plaintiff. 

The  defendants'  evidence  was  not  such  as  to  estop  the 
plaintiff  from  claiming  the  deed  to  Schemerhorn  was  never 
delivered,  according  to  the  decisions  cited  by  defendants' 
counsel  in  1st  John.  Ch.  R.,  344  ;  id.,  240;  6  id.,  166.  (See 
remarks  of  Judge  DENIO  in  Bush  agt.  Lathrop,  22  JV.  F.  R,. 
549  and  550.) 

If  the  foregoing  views  are  correct,  the  evidence  offered 
to  be  given  by  the  plaintiff  as  a  witness  in  his  own  behalf, 
should  have  been  received.  (See  14  JV*.  F.  R.,  567  ;  20 
Bark,  332.) 

For  the  foregoing  reasons,  I  am  of  the  opinion  the  plain- 
tiff's motion  for  a  new  trial  should  be  granted,  costs  to 
abide  the  event  of  the  action. 

PARKER,  J.,  concurred.     CAMPBELL,  J.,  dissented. 
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NEW  YORK  COMMON  PLEAS. 

EDMUND  W.  TRYON  and  others  agt.  WILLIAM  T.  JENNINGS 
and  others. 

In  all  appeals  from  the  district  courts,  and  the  marine  court  in  the  city  of  New 
York,  to  this  court,  both  parties  must  be  ready  for  argument  when  the  cause  is 
called,  and  the  engagement  of  counsel  in  another  court  or  elsewhere,  will  not  he 
regarded  as  an  excuse  or  a  sufficient  reason  for  postponing  the  hearing. 

Where,  on  such  appeal,  judgment  of  affirmance  has  been  regularly  taken  by  default, 
the  court  will  require  the  appellant,  on  motion  to  open  the  default,  before  hear- 
ing his  excuse,  to  show  that  his  case  has  merits,  which  will  be  ascertained  on  the 
motion  from  mere  statement  without  argument,  or  by  a  careful  inspection  of  the 
return. 

A  defence  set  up  to  an  action  upon  a  promissory  note,  being  one  of  several  given  by 
the  defendants  for  goods  purchased  of  the  plaintiffs,  that  the  plaintiffs  had  agreed 
to  extend  the  time  of  payment  of  the  note  in  suit,  provided  the  defendants  paid 
at  maturity  one  of  the  other  notes  thus  given,  which  they  had  done,  is  no  defence 
at  all.  There  is  no  consideration  for  such  an  agreement. 

Special  Term,  January,  1861. 

AN  appeal  was  taken  in  this  case  by  the  defendants  from 
the  determination  of  the  marine  court,  at  general  term,  and 
which,  on  being  called  in  its  order  on  the  calendar  of  the 
general  term  of  this  court,  was  affirmed  by  default,  no  one 
appearing  on  behalf  of  the  appellants.  It  is  now  urged 
that  the  omission  to  appear  arose  from  the  business  engage- 
ments of  the  appellants'  attorneys  elsewhere  at  the  time, 
and  through  which  this  case  was  unintentionally  overlooked. 

WILLIAM  C.  RUSSEL,  for  the  motion. 
THOMAS  B.  VAN  BUREN,  opposed. 

HILTON,  J.  It  does  not  seem  out  of  place  to  here  remark, 
that  owing  to  the  great  number  of  appeals  taken  to  thig 
court  from  the  marine  and  district  courts,  we  have  been 
obliged  to  require  both  parties  to  the  appeal  to  be  ready 
for  argument  when  their  case  is  called,  and  an  engagement 
of  counsel  in  another  court  or  elsewhere,  is  not  regarded 


422  NEW  YORK  PRACTICE  REPORTS. 

Tryon  agt.  Jennings. 

by  us  as  an  excuse  in  these  cases,  or  a  reason  for  postpon- 
ing the  hearing. 

We  regret  exceedingly  that  this  course  has  been  forced 
upon  us  by  the  accumulating  business  of  the  general  term, 
and  wish  that  it  were  otherwise ;  but  it  cannot  be,  so  long 
as  the  number  of  these  appeals  is  so  great,  and  the  time 
we  can  devote  to  them,  consistent  with  a  proper  regard  for 
our  other  official  duties,  so  limited. 

Therefore  it  is,  that  upon  an  application  to  set  aside  a 
judgment  of  affirmance  regularly  taken  by  default,  we  have 
adopted  the  practice  of  requiring  the  appellant  to  show 
that  his  case  presents  a  meritorious  question,  either  upon 
the  law  or  the  facts  involved  in  it ;  and  this  we  ascertain 
upon  the  motion  from  the  mere  statement  of  the  question 
without  argument,  or  by  a  careful  inspection  of  the  return. 
After  being  satisfied  on  this  point,  then,  if  the  excuse  is 
sufficient,  the  default  will  be  opened  on  terms,  but  not 
otherwise. 

In  the  present  case  it  appears  from  the  return  submitted, 
that  the  action  was  brought  upon  a  promissory  note,  being 
one  of  several  given  by  the  defendants  for  goods  purchased 
of  the  plaintiffs ;  and  the  defence  set  up  was,  that  the 
plaintiffs  had  agreed  to  extend  the  time  for  payment  of  the 
note  in  suit,  provided  the  defendants  paid  at  maturity  one 
of  the  notes  thus  given ;  that  they  had  performed  the 
agreement  on  their  part  by  paying  the  note  referred  to, 
and  were  ready  and  willing  to  give  their  renewal  note  for 
the  one  in  suit,  payable  at  the  extended  time  thus  agreed 
upon. 

Without  determining  whether  the  evidence  at  the  trial 
established  the  defence  set  up,  I  think  it  may  safely  be 
assumed  that,  had  the  defendants  proven  all  they  claimed, 
it  would  have  availed  them  nothing,  as  it  has  long  ago  been 
settled  by  a  series  of  decisions  admitting  of  no  question  at 
this  day,  that  such  an  agreement,  being  void  for  want  of 
consideration,  would  be  of  no  binding  force.  (Hoare  agt. 
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Graham,  3  Camp.,  57 ;  Pabodie  agt.  King,  12  John.,  246 ; 
Fulton  agt.  Matthews,  15  John.,  432 ;  Miller  agt.  Holbrook, 
1  JFend.,  318;  Reynolds  agt.  PFard,  td.,  502.)  The  pay- 
ment of  a  debt  actually  due  cannot  be  regarded  as  con- 
ferring a  benefit  upon  the  party  receiving  it,  and  to  coun- 
tenance the  existence  of  a  cotemporaneous  secret  under- 
standing or  agreement,  differing  from  and  controlling  that 
expressed  upon  the  face  of  a  note,  would  be  not  only  recog- 
nizing a  new  principle  with  regard  to  commercial  paper, 
but  one  of  a  very  dangerous  character.  (Hoare  agt.  Gra- 
ham, supra ;  Thompson  agt.  Ketchum,  8  John.,  190  ;  Fitz- 
hugh  agt.  Runyon,  id.,  375  ;  Wells  agt.  Baldwin,  18  id.,  45.) 

The  force  and  effect  of  a  contract  must  be  determined  by 
the  contract  itself,  and  not  by  proof  aliunde ;  and  this  gen- 
eral rule  of  law  is  as  applicable  to  notes  as  to  other  writ- 
ten instruments.  (McCartie  agt.  Stevens,  13  Wend.,  527 ; 
Parsons  agt.  Gaylor,  3  John.,  463 ;  Edwards  on  Promissory 
Notes,  313;  Pratt  agt.  Gulick,  13  Barb.,  297;  Payne  agt. 
Ladue,  1  Hill,  116;  Erwin  agt.  Saunders,  1  Cowen,  249; 
Hunt  agt.  Adams,  7  Mass.,  518;  Staclcpole  agt.  Arnold,  11 
id.,  27.) 

The  promise  here  set  up  was  to  forbear  and  give  time 
for  payment,  in  consideration  of  the  defendants  doing  what 
they  were  already  bound  to  do.  Such  an  act  of  duty  could 
not  be  regarded  as  sufficient  consideration  for  any  purpose, 
as  the  defendants,  by  paying  one  of  their  notes  at  maturity, 
but  discharged  a  legal  obligation  which  cannot  be  supposed 
to  have  caused  either  injury  or  benefit  to  either  party. 
(Gibson  agt.  Reane,  19  Wend.,  389.) 

There  being  clearly  nothing  in  the  defence  set  up  or 
attempted  to  be  established  at  the  trial  below,  there  exists 
no  reason  for  opening  the  judgment  of  affirmance  already 
entered.  Motion  denied  with  $10  costs. 
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SUPREME  COURT. 

TRUMBULL  C.  KIMBERLY,  receiver,  <fec.  of  the  Genesee  Mutual 
Ins.  Company  agt.  RUSSELL  W.  GOODRICH. 

Where  the  defendant  showed  that  the  assessment  on  a  premium  note  given  by  him 
to  a  mutual  insurance  company,  for  the  non-payment  of  which  he  was  prosecuted 
by  the  plaintiff  as  receiver  of  the  company,  had  been  paid  to  a  former  receiver  of 
the  company,  for  which  the  defendant  held  the  receipt  of  the  latter,  held,  that 
the  carelessness  or  negligence  in  the  prosecution  of  the  action  amounted  to  misman- 
agement or  bad  faith  on  the  part  of  the  plaintiff,  which  made  it  the  duty  of  the 
court  to  require  him  to  give  security  for  costs. 

Monroe  Special  Term,  January,  1861. 
MOTION  by  defendant  for  an  order  requiring  the  plaintiff 
to  give  security  for  costs,  &c. 

J.  L.  ANGLE,  for  defendant. 

H.  WILBUR  and  S.  MATHEWS,  for  plaintiff. 

WELLES,  Justice.  In  this  case  the  moving  affidavit  states, 
in  addition  to  the  matters  contained  in  the  affidavit  in  the 
case  of  the  same  plaintiff  against  Duncan  A.  Stewart,  which 
has  just  been  examined,  (ante,  p.  281,)  as  follows  :  "  And 
this  deponent  further  says,  that  the  said  Goodrich  holds 
the  receipts  of  the  collectors  and  agents  of  said  company 
and  the  receiver  thereof,  for  each  and  every  the  payments 
set  up  in  the  answer  in  this  action,  and  the  following  is  the 
copy  of  one  of  said  receipts  :  '  Received  of  R.  W.  Goodrich, 
Esq.,  eighty-seven  36-100  dollars  in  full  for  his  assessment 
made  by  Lucius  N.  Bangs,  receiver  of  the  Genesee  Mutual 
Insurance  Company,  June  16th,  1852,  on  policy  No.  8,900 
and  9,022.  Dated  Sept.  13,  1852.  H.  F.  Hatch,  collector.' 
And  the  said  Hatch  at  the  same  time  executed  to  the  de- 
fendant a  receipt  and  agreement,  of  which  the  following  is 
a  copy  :  '  Received  of  R.  W.  Goodrich,  Esq.,  of  Rochester, 
a  surrender  of  policies  No.  8,900  and  9,022,  of  the  Genesee 
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Mutual  Insurance  Company,  which  is  hereby  canceled  upon 
said  surrender,  from  the  date  hereof,  at  12  o'clock  at  noon, 
and  the  premium  note  given  upon  application  therefor  is 
not  liable  to  be  assessed  for  any  loss  which  occurs  after 
this  date.  H.  F.  Hatch.  Dated  Sept.  13,  1852.'  That 
said  Goodrich  at  that  time  surrendered  said  policies,  and 
the  same  was  received  by  the  receiver  under  the  arrange- 
ment with  said  Hatch,  who  was  authorized  to  make  such 
arrangement." 

The  action  is  brought  on  a  premium  note  of  $108,  given 
upon  policy  No.  8,900,  dated  April  10,  1849.  The  form  of 
the  note  is  similar  to  that  in  the  case  of  this  plaintiff  against 
Stewart,  herein  referred  to,  and  the  breach  alleged  is  the 
non-payment  of  $34.56,  assessed  on  the  note  16th  June, 
1852,  by  L.  N.  Bangs,  a  former  receiver  of  the  company. 
The  answer  sets  up  the  payment  of  this  sum  to  the  com- 
pany, who  received  it  in  full  discharge  of  the  same,  for 
which,  as  the  moving  affidavit  states,  the  defendant  holds 
the  proper  receipt.  Various  other  assessments  upon  the 
note  in  question,  and  payments  thereof  by  the  defendant, 
are  set  up  in  the  answer,  for  which  payments  the  affidavit 
alleges  the  defendant  holds  the  proper  receipts.  None  of 
these  facts  are  denied  or  explained  on  this  motion. 

It  then  appears  that  the  only  ground  for  bringing  this 
action  is  the  non-payment  of  the  assessment  made  by  Bangs 
of  $34.56,  which  the  defendant  shows  has  been  paid. 

This  shows  a  heedlessness  in  bringing  and  prosecuting 
the  present  action,  amounting,  in  my  judgment,  to  bad  faith. 
I  shall  therefore  order  that  security  for  costs  be  given, 
according  to  the  notice  of  motion,  with  $10  costs  to  the 
defendant,  to  abide  the  event  of  the  action. 
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NEW  YORK  COMMON  PLEAS. 
HORACE  F.  CLARK  and  others  agt.  GEORGE  LAW  and  others. 

Where  a  court  of  equity  interposes  to  compel  a  trustee  to  give  up  property  pur- 
chased in  his  own  name  for  his  own  benefit,  which  belonged  or  rightfully  be- 
longed to  the  trust  estate,  it  does  so  in  aid  of  and  to  protect  the  right  of  the 
cestuis  que  trust. 

Where  the  cestuis  que  trust  are  not  of  that  class  over  whom  a  court  of  equity 
watches  with  such  vigilant  guardianship  as  not  to  permit  them  to  transfer  or  dis- 
pose of  their  rights,  that  they  can  act  for  themselves ;  and  where  it  appears  by  the 
averments  in  the  answer  to  the  complaint  that  they  have  acted  for  themselves  and 
relinquished  their  rights  and  interests  in  the  subject  matter  of  the  litigation, 
their  trustees  can  have  no  claim  in  their  behalf. 

Where  the  answer  is  a  full  and  complete  denial  of  the  equity  of  the  bill,  an  injunc- 
tion will  not  be  allowed. 

New  York  Special  Term,  January,  1860. 
MOTION  for  a  perpetual  injunction,  &c. 

HORACE  F.  CLARK,  for  the  motion. 
H.  W.  ROBINSON,  opposed. 

DALY,  F.  J.  The  use  to  which  the  premises  were  applied, 
and  the  fact  that  the  trustees  expended  in  the  course  of  seven 
years  one  hundred  and  fifty  thousand  dollars,  to  adapt  them 
to  that  use,  would  create  a  very  strong  presumption  that 
the  land  was  obtained  by  Law  for  the  benefit  of,  and  as  part 
of,  the  trust  estate ;  but  this  presumption  is  overcome  by 
what  is  stated  in  the  answer. 

It  is  averred  in  the  complaint,  but  only  upon  information 
and  belief,  that  the  Panama  Railroad  Company  permitted 
the  trustees  to  make  use  of  the  land  and  of  the  water  privi- 
leges upon  Navy  Bay,  with  the  view  of  inducing  them  to 
run  their  steamers  to  that  place,  and  upon  the  understand- 
ing that  they  would  make  suitable  improvements  upon  the 
land,  and  would  run  their  steamers  there.  This  is  posi- 
tively denied  in  the  answer  of  the  Panama  Railroad  Com- 
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pany,  who  aver,  on  the  contrary,  that  the  negotiation  for 
the  purchase  of  their  interest  in  the  land  was  with  Law, 
in  his  personal  capacity,  and  that  the  consideration  there- 
for, was  the  engagement  on  the  part  of  Law,  that  he  would 
aid  them  with  his  capital  and  experience  in  continuing 
their  work,  then  in  process  of  erection,  and  that  he  would 
in  person  visit  the  road. 

It  is  also  positively  denied  in  the  answer  of  Law,  that 
the  Panama  Railroad  Company  permitted  the  trustees  to 
use  the  land,  upon  the  understanding  that  they  would  make 
suitable  improvements  and  run  their  steamers  to  Navy  Bay, 
&c.  He  also  avers  positively  that  neither  the  trustees  nor 
the  United  States  Mail  Steamship  Company,  nor  the  Panama 
Railroad  Company,  ever  claimed  or  pretended  that  the 
trustees  ever  had  any  title  or  claim  to  the  land,  and  denies 
that  he  did  as  trustee,  in  violation  of  his  duty,  procure  to 
be  placed  in  his  own  name,  any  property  whatever  in  which 
the  trustees  had  either  a  legal  or  an  equitable  title.  He 
avers,  on  the  contrary,  that  in  the  month  of  June,  1851,  he 
was  requested  by  parties  interested  in  the  construction  of 
the  Panama  Railroad  Company,  to  take  an  interest  in  the 
construction  of  that  road,  and  that,  as  an  inducement 
thereto,  an  understanding  was  had  between  him  and  the 
Panama  Railroad  Company,  that  in  case  he  took  such  an 
interest,  he  might  select  a  piece  of  land  at  Navy  Bay,  to 
be  conveyed  to  him  for  his  own  exclusive  benefit ;  that  in 
the  month  of  July  following,  he  invested  in  the  stock  and 
bonds  of  the  company  to  the  amount  of  $300,000,  and 
selected  the  land  in  question.  That  on  the  7th  of  May, 
1852,  a  resolution  was  passed  that  the  land  so  selected  be 
given  to  him,  which,  on  the  12th  of  December  following, 
was  approved  by  the  executive  committee  of  the  company, 
and  the  president  was  authorized  to  prepare  a  deed  to 
him  ;  that  he  did  not  demand  a  deed  until  November,  1859, 
when  a  resolution  was  passed  directing  the  president  of  the 
company  to  execute  a  deed  to  him,  which  was  accordingly 
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executed  on  the  5th  of  November,  1859.  There  is  nothing 
in  the  affidavit  of  Scott  inconsistent  with  what  is  here 
averred,  or  which  can  be  regarded  as  disproving  it,  and  as 
respects  the  right  to  an  injunction,  it  might  be  sufficient  to 
stop  here  and  declare  that  the  equities  of  the  bill  are  sub- 
stantially denied.  But  this  appears  still  more  conclusively 
from  subsequent  averments  in  the  answer  of  Law. 

Where  a  court  of  equity  interposes  to  compel  a  trustee 
to  give  up  property  purchased  in  his  own  name  for  his  own 
benefit,  which  belonged,  or  rightfully  belongs  to  the  trust 
estate,  it  does  so  in  aid  of  and  to  protect  the  right  of  the 
cestui  que  trust.  (Campbell  agt.  Walker,  5  Ves.,  679;  Hatch 
agt.  Hatch,  9  id.,  295  ;  1  Story's  Equity  Jurisp.,  sec.  321, 
323.)  In  this  case  the  cestuis  que  trust  were  the  United 
States  Atlantic  Mail  Steamship  Company,  and  Albert  G-. 
Sloo.  It  is  averred  in  Law's  answer  that  he  was  the  owner 
of  7,182  shares  of  the  stock  of  that  company  on  the  18th 
of  March,  1854;  that  on  that  day  he  sold  the  shares  to 
Marshall  0.  Roberts,  one  of  his  co-trustees,  subject  to  cer- 
tain covenants  and  conditions,  and  that  he  resigned  and 
ceased  to  be  a  trustee  on  the  4th  of  April  following.  Among 
the  covenants  and  conditions  subject  to  which  the  sale  to 
Roberts  was  made,  was  the  following  :  That  if  Roberts 
should  well  and  truly  keep  all  the  covenants  entered  into 
on  his  part,  that  "  the  United  States  Mail  Steamship  Com- 
pany, and  the  trustee  aforesaid,  should  have  the  privilege, 
so  far  as  the  privilege  was  vested  in  Law,  of  landing  and 
receiving  freight  and  passengers  at  and  from  the  wharf, 
and  of  occupying  the  storehouse  upon  the  premises  in  ques- 
tion, in  the  manner  in  which  the  same  were  then  used  by 
the  steamships  run  by  the  trustees,  during  the  residue  of 
the  unexpired  term  of  the  mail  contract,  as  the  tenants  oj 
Law,  without  the  payment  of  any  other  rent  than  the  keep- 
ing of  the  wharf  and  storehouse  in  as  good  repair  as  they 
were  then  in.  and  the  payment  of  all  taxes,  assessments,  or 
charges  which  might  be  lawfully  imposed  upon  the  premises, 
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and  that  upon  those  conditions,  he,  Law,  let  and  demised 
the  premises  to  them  for  the  said  period,  and  Roberts  cov- 
enanted to  so  keep  them  in  repair,  to  pay  all  tax-assess- 
ments and  lawful  charges,  and  at  the  expiration  of  the  term 
to  surrender  up  the  premises  to  Law,  his  heirs  and  assigns. 
It  is  then  averred  that  on  the  llth  of  April  following, 
Roberts  sold  the  7,182  shares  of  the  United  States  Mail 
Steamship  Company,  upon  their  agreeing  to  assume  and 
perform  in  his  stead,  among  others,  the  covenants  and  con- 
ditions above  stated,  entered  into  by  him  with  Law,  which 
sale  was  consummated  and  perfected  by  an  unanimous  reso- 
lution of  the  board  of  directors  of  the  United  States  Mail 
Steamship  Company.  It  is  further  averred  that  Sloo,  the 
remaining  cestui  que  trust,  on  the  18th  of  July,  1859,  by  an 
instrument  under  his  hand  and  seal,  released  and  discharged 
Law  from  all  claims  or  demands  against  him,  growing  out 
of  anything  done  by  him  under  the  trust,  and  it  is  further 
averred  that  part  of  the  expenditures  of  the  trustees  for 
improvement  was  made  before  Law  sold  the  7,182  shares  to 
Roberts,  and  in  lieu  of  rent,  and  that  the  remaining  part 
was  made  under  and  in  conformity  with  the  covenant 
assumed  by  the  United  States  Mail  Steamship  Company  in 
Roberts'  place  and  stead. 

From  the  averment  it  appears  that  the  cestuis  que  trust, 
if  they  ever  had  any  claim  to  these  premises,  under  the 
trust,  have  relinquished  it,  and  have  distinctly  recognized 
as  against  themselves,  Law's  exclusive  ownership  and  pro- 
perty in  the  premises.  The  United  States  Mail  Steamship 
Company  deliberately  assumed  the  relation  of  Law's  tenant, 
and  the  performance  of  a  covenant  which  bound  them  to 
surrender  up  the  premises  to  him  at  the  expiration  of  the 
term,  which  has  now  expired,  and  Sloo  has  released  and 
discharged  him  from  all  obligations  of  any  kind  under  the 
trust.  The  cestuis  que  trust  were  not  of  that  class  over 
whom  a  court  of  equity  watches  with  such  vigilant  guar- 
dianship as  not  to  permit  them  to  transfer  or  dispose  of 
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their  right.  They  could  act  for  themselves,  (Stuart  agt. 
Kissam,  2  Barb.  S.  C.,  494,)  and  their  acts  show  very 
clearly  that  they,  the  parties  ultimately  interested,  did  not 
understand  that  they  had  any  right  or  claim  to  these  pre- 
mises, or  if  they  had  that  they  saw  fit,  for  reasons  which 
were  satisfactory  to  them,  to  relinquish  it. 

It  is  averred  that  the  United  States  Mail  Steamship  Com- 
pany knew  the  facts  to  be  as  stated  in  the  answer  of  Law, 
and  if  this  were  so,  it  cannot  be  claimed  that  they  assumed 
the  relation  of  Law's  tenant  and  the  performance  of  the 
covenant  entered  into  by  Roberts,  ignorant  of  the  nature 
of  the  rights.  The  release  of  Sloo  shows  that  it  was  en- 
tered into  after  a  suit  had  been  instituted  by  him  against 
Law  in  the  United  States  court,  and  that  it  was  a  general 
release  as  comprehensive  as  it  could  be,  discharging  Law 
from  all  claims  or  demands  of  every  kind  and  nature  in  law 
or  in  equity  which  he  (Sloo)  had,  or  ever  had  by  reason  of 
any  matter,  cause  or  thing  from  the  beginning  of  the  world 
to  the  day  of  the  date  of  the  release,  from  which  averments 
it  appears  that  both  parties,  Sloo  and  the  United  States 
Mail  Steamship  Company,  acted  understandingly.  If  the 
cestuis  que  trust  stand  in  such  a  position  as  this,  and  were, 
as  I  hold  they  were,  competent  to  place  themselves  in  such 
a  position,  (Brier  agt.  Stokes,  11  Ves.,  319,)  I  do  not  see 
what  claim  their  trustees  can  have,  who  are  merely  the 
representatives  of  their  rights  and  interests. 

The  answer  of  Law  is,  in  my  opinion,  a  full  and  complete 
denial  of  the  equity  of  the  bill,  and  shows  that  the  injunc- 
tion asked  for  should  not  be  granted,  and  that  the  tempo- 
rary injunction  should  be  discharged.  As  this  conclusion 
reaches  the  whole  case,  it  becomes  unnecessary  to  examine 
or  pass  upon  the  numerous  other  questions  discussed  upon 
the  argument. 


NEW  YORK  PRACTICE  REPORTS.  431 

Thompson  sgt.  Menck. 


SUPREME  COURT. 
v/~  i  jrv    v*"    » 

^  REUBEN  R.  THOMPSON,  respondent  agt.  WILLIAM  MENCK, 

appellant. 

Although,  on  appeal,  the  court  will  not  disturb  the  finding  of  a  jury  or  a  referee  on 
a  question  of  fact  where  there  is  ordinarily  fair  evidence  to  support  it,  yet  when- 
ever such  finding  is  clearly  against  the  body  of  the  evidence,  although  there 
may  be  some  evidence  to  support  it,  a  new  trial  will  be  granted. 

Albany  General  Term,  December,  1859. 

Present,  W.  B.  WRIGHT,  GOULD  and  HOGEBOOM,  Justices. 

THIS  action  was  commenced  in  July,  1856.  The  sum- 
mons and  complaint  were  served  July  1st,  1856.  An 
answer  was  served  July  19th,  1856.  An  amended  answer 
was  served  August  7th,  1856.  A  reply  was  served  August 
25th,  1856.  The  complaint  is  for  the  balance  of  an  account 
for  goods,  wares  and  merchandize  sold  and  delivered  by 
the  plaintiff  to  the  defendant,  and  demands  judgment  for 
$61.61,  and  interest  from  May  7th,  1856. 

The  amended  answer  denies  the  allegations  in  the  com- 
plaint, and  sets  up  new  matter  by  way  of  counter-claim. 
The  answer  alleges  that  on  the  9th  of  May,  1856,  the  plain- 
tiff, at  the  city  of  New  York,  sold  to  the  defendant  certain 
goods  which  he  represented  he  had  shipped  at  Albany  on 
board  of  a  barge  that  was  then  on  its  passage  down  the 
river  ;  and  which  goods  he  also  represented  to  weigh  sixty- 
one  tons  and  1731  pounds,  and  to  be  in  good  order;  and 
which  he  agreed  to  deliver  to  the  defendant  at  Fifty-fifth 
street,  North  river,  in  the  city  of  New  York,  for  the  sum 
of  $961.61  :  That  relying  upon  such  representations  and 
agreements,  the  appellant  purchased  said  goods,  and  then 
and  there  paid  on  account  thereof  $900  :  That  the  plaintiff 
never  did  deliver  the  said  goods,  wares  and  merchandize  : 
That  said  barge,  on  board  which  said  goods  had  been  ship- 
ped, was  not  then  on  its  passage  down  the  river,  but  had 
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then  arrived  at  New  York,  and  sunk  in  the  river  with  said 
goods  on  board,  as  the  plaintiff  well  knew  :  That  defendant 
paid  for  raising  said  barge  and  discharging  said  goods 
$133.99  :  That  said  goods  were  not  in  good  order,  but  were 
wet  and  dirty,  and  damaged  thereby  to  the  sum  of  $136.50  : 
That  said  goods  did  not  weigh  sixty-one  tons  and  1731 
pounds,  but  were  short  seven  tons  and  1746  pounds, 
amounting  to  $104.25  ;  for  which  sum,  amounting  to  $374. 
74,  less  $61.61,  the  respondent  claims  judgment. 

The  reply  takes  issue  on  various  matters  set  up  in  said 
answers,  but  does  not  deny  or  controvert  the  allegation 
that  the  barge  on  board  which  said  goods  were  shipped, 
had  on  the  morning  of  May  9th,  1856,  sunk  in  the  river,  or 
that  said  goods  were  then  short  seven  tons,  1746  pounds. 

The  action  was  referred  by  an  order  of  the  court,  dated 
November  12th,  1856,  to  William  A.  Young,  Esq.,  sole  refe- 
ree. Said  referee,  on  a  trial  before  him,  found  for  the 
plaintiff,  and  judgment  was  entered  on  his  report,  on  the 
30th  July,  1857. 

On  an  appeal  from  said  judgment,  the  general  term,  by 
an  order  entered  May  15th,  1858,  reversed  said  judgment. 

Said  action  was,  by  an  order  of  the  special  term,  entered 
June  29th,  1858,  referred  to  George  Downing,  Esq.,  sole 
referee. 

The  referee  specified  the  following  facts  as  found  by  him : 
In  1856,  the  defendant  was  a  manufacturer  of,  and  a  dealer 
in  animal  charcoal,  in  the  city  of  New  York.  The  plaintiff 
was  at  the  same  time  a  dealer  in  bones,  and  also  in  fine 
black,  or  animal  charcoal,  in  the  city  of  Albany.  In  the 
latter  part  of  March,  1856,  while  the  river  was  closed  with 
ice,  the  defendant  called  upon  the  plaintiff  at  Albany,  and 
negotiated  with  him  for  the  purchase  of  such  bones  and 
fine  black  as  he  might  have  on  the  opening  of  navigation, 
and  agreed  upon  the  price  as  follows,  viz  :  $13  per  ton  for 
refuse  bones,  $36  per  ton  for  leg  bones,  $20  per  ton  for  fine 
black,  and  twenty-five  cents  for  packages.  The  plaintiff 
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had  ten  or  fifteen  tons  of  bones  then  on  hand  at  his  factory, 
and  was  receiving  about  ten  tons  per  week.  The  defendant 
saw  the  bones  then  on  hand  ;  they  were  free  from  coal  ashes, 
iron,  lime  and  clinker.  The  goods  were  to  be  delivered 
at  the  plaintiff's  dock,  in  the  city  of  Albany,  to  be  paid  for 
in  cash  on  delivery.  At  the  time  of  such  purchase  defend- 
ant informed  plaintiff  that  Mr.  C.  N.  Warner  would  ship 
the  bones  and  fine  black  for  defendant,  and  that  plaintiff 
should  deliver  the  bones,  &c.  to  said  Mr.  Warner.  That 
subsequently,  about  the  16th  day  of  April,  1856,  the  de- 
fendant wrote  to  the  plaintiff  a  letter  directing  him  to 
deliver  the  bones  and  fine  black  to  C.  N.  Warner.  That  a 
day  or  two  before  the  delivery  hereinafter  mentioned,  said 
Mr.  Warner  called  at  plaintiff's  warehouse,  and  directed 
the  foreman  of  the  plaintiff  to  tell  the  plaintiff  that  captain 
Casey  would  be  up  in  a  day  or  two,  and  that  plaintiff  must 
put  the  bones  and  fine  black  on  board  Casey's  barge.  That 
Mr.  Warner  gave  plaintiff,  in  person,  the  same  directions. 
That  according  to  such  directions  of  Mr.  Warner,  the  plain- 
tiff delivered  on  board  the  said  barge  at  his  dock  in  the 
city  of  Albany,  according  to  such  directions,  50  tons  and 
1380  pounds  rough  bones,  3  tons  and  1849  pounds  shin- 
bones,  66  barrels  fine  black,  7  tons  and  502  pounds,  and  66 
packages.  That  the  same  was  correctly  weighed,  and  de- 
livered in  good  order,  arid  free  from  coal  ashes  and  clinkers. 
That  said  Mr.  Warner  was  present  during  the  delivery 
and  weighing,  off  and  on.  The  said  bones  and  fine  black, 
and  packages,  at  the  prices  agreed  upon,  amounted  to  $961. 
61.  That  it  was  no  part  of  the  bargain  that  the  bones 
were  to  be  re-weighed  at  New  York.  That  after  the  bones 
and  fine  black  were  delivered,  as  aforesaid,  the  barge  was 
sunk  at  New  York  with  the  bones  and  fine  black  on  board. 
That  after  such  delivery  the  defendant  paid  the  plaintiff 
$900  on  account  of  the  bones  and  fine  black  so  delivered. 
That  a  large  quantity  of  the  refuse  bones  was  lost  over- 
board, at  the  sinking  of  the  barge,  that  was  never  reco- 
VOL.  XXII.  28 
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vered.  That  the  defendant  caused,  some  days  after  the 
sinking  of  the  barge,  the  refuse  bones  to  be  weighed  at 
New  York,  and  that  there  were  not  as  many  recovered  as 
were  delivered.  That  defendant  took  the  said  bones  and 
fine  black  from  the  barge.  That  while  the  said  bones  were 
being  removed  from  the  barge,  they  lay  open  and  exposed 
on  the  pier  and  dock,  unwatched. 

The  referee's  conclusions  of  law  were  :  That  C.  N.  War- 
ner was  the  authorized  agent  of  the  defendant  to  receive 
the  goods  which  had  been  the  subject  of  the  bargain  be- 
tween plaintiff  and  defendant.  That  the  defendant's  direc- 
tion to  put  the  goods  aboard  Warner's  barge  was  complied 
with  by  the  delivery  of  the  same  on  board  Casey's  barge, 
according  to  the  directions  of  Warner.  That  upon  the 
delivery  of  the  goods  on  board  Casey's  barge,  in  pursuance 
of  said  directions,  a  valid  contract  of  sale  was  consumma- 
ted, upon  the  terms  and  at  the  prices  previously  agreed 
upon  ;  and  the  property  of  the  goods  and  possession  of  the 
same  became  thereby  vested  in  the  defendant.  That  the 
goods,  as  soon  as  delivered  on  board  of  Casey's  barge,  were 
at  the  defendant's  sole  risk.  That  the  defendant  became 
liable  to  pay  the  prices  agreed  upon,  as  soon  as  the  goods 
were  delivered  on  board  Casey's  barge.  That  the  defend- 
ant is  not  entitled  to  any  deductions  from  such  agreed  prices 
by  reason  of  the  sinking  of  the  barge,  or  of  the  injuries,  or 
loss  to  the  goods  which  resulted  therefrom.  That  the 
plaintiff  in  this  action  is  entitled  to  recover  of  the  defend- 
ant herein,  sixty-one  dollars  and  sixty-one  cents,  with  inte- 
rest from  May  7th,  1856,  besides  costs.  Either  party  is  to 
be  at  liberty  to  turn  this  case  into  a  bill  of  exceptions,  on 
the  decision  of  the  general  term. 

F.  W.  BURKE,  for  appellant. 
JAMES  B.  SANDERS,  for  respondent. 
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By  the  court,  GOULD,  Justice.  It  is  certainly  true,  that 
upon  a  finding  of  fact  by  a  referee,  as  upon  a  similar  finding 
by  a  jury,  this  court,  on  appeal,  does  not  disturb  his  finding 
where  there  is  ordinarily  fair  evidence  to  support  it.  But 
it  is  also  true,  that  we  set  aside  the  finding  of  a  jury,  or 
the  report  of  a  referee,  when  either  is  clearly  against  the 
body  of  the  evidence,  although  there  may  be  some  evidence 
to  support  it.  And  in  this  case,  it  seems  to  me  almost 
impossible  to  say,  from  the  testimony  of  the  plaintiff'  him- 
self, that  there  was  any  such  contract  as  he  asserted  at  first, 
and  as  the  referee  has  found.  In  March,  before  the  river 
was  open — when  the  property  was  not  in  view  and  not  even 
in  the  plaintiff's  possession — the  conversation  amounts  to 
no  legal  contract.  When  the  river  was  open,  the  utmost 
extent  of  plaintiff's  right  to  deliver,  was  to  deliver  to  War- 
ner. In  order  to  avoid  this,  and  to  make  a  delivery  to 
Casey  bind  the  defendant,  he  introduces  a  telegram  (which 
he  authorized  Casey  to  send  in  his,  plaintiff's,  name)  that 
Warner's  barge  was  ready  to  take  the  bones,  and  receives 
a  reply  to  deliver  on  board  Warner's  barge.  This  the  plain- 
tiff did  not  do.  Ho  claims,  indeed,  that  he  delivered  by 
Warner's  direction,  and  under  Warner's  supervision,  and 
almost  (but  not  quite)  to  Warner.  Warner's  authority  to 
do  anything  but  receive  the  bones  himself,  was  to  be  proved 
by  plaintiff.  So  far  from  its  being  proved  at  all,  it  is  ex- 
pressly denied  by  Warner,  who  must  know;  and  there  is 
absolutely  no  proof  tending  to  show  any  such  authority.  A 
deceptive  telegram  furnishes  no  foundation  for  such  power. 

Further,  the  existence  of  a  contract  to  make  final  and 
binding  a  delivery  (even  to  Warner)  on  the  dock  at  Albany, 
though  sworn  to  by  the  plaintiff  in  terms,  and  probably 
according  to  his  understanding  of  what  makes  a  contract, 
is  strangely  and  fatally  inconsistent  with  his  sending  or 
delivering  (and  for  this  point  it  is  quite  immaterial  which) 
the  shipping  statement,  Exhibit  C.,  saying  "  When  you  weigh 
them,  if  they  overrun  you  will  not  be  sorry,  and  if  they  fall 
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short  a  few  pounds,  I  think  I  can  make  it  up."  Can  this, 
by  any  possibility,  mean  otherwise  than  that  the  delivery 
was  not  binding  and  complete  until  the  defendant  weighed 
them  at  New  York  ?  Such  seems  to  me  the  necessary  con- 
struction, without  the  defendant's  direct  testimony  that 
such  was  the  agreement.  If  it  were  so,  it  puts  an  end  to 
all  chance  for  the  plaintiff  to  recover  in  this  case  ;  since 
then,  the  payment  of  $900  made  in  New  York,  was  made 
on  or  procured  by  a  statement  deliberately  and  intention- 
ally false. 

Aside  from  this,  there  could  not  easily  be  a  delivery  to 
Warner  without  Warner's  knowing  something  of  it.  And 
that  he  knew  nothing  of  any  such  delivery  is  fully  proved, 
notwithstanding  the  plaintiff's  attempt  to  say  he  did  deliver 
to  Warner. 

The  conversation  of  March  being,  at  that  time,  not  a 
legal  contract,  within  the  statute  of  frauds,  it  never  could 
become  such.  The  utmost  that  it  could  avail  would  be, 
that  a  subsequent  full  and  accepted  delivery  might  have 
been  so  made,  as  necessarily  to  refer  to  that  conversation 
for  its  conditions  and  price ;  and  then  the  law  might  say 
that  the  accepting  of  delivery  made  those  conditions  and 
price  part  of  a  binding  contract,  to  be  construed  as  if 
made  at  the  time  of  delivery.  But  all  the  elements  of  a 
binding  contract  seem  to  be  wanting  in  this  case. 

Owing  to  the  leading  idea  on  which  the  referee  tried  this 
case,  he  made,  as  I  think,  some  erroneous  decisions  as  to 
the  admission  and  rejection  of  evidence,  which  must  of 
themselves  be  ground  for  a  new  trial,  even  were  my  prior 
positions  not  sound.  At  folio  17,  the  witness  was  not 
allowed  to  answer  the  question,  "  did  you  deliver  these  bones 
to  captain  Casey  ?"  though  he  had,  on  direct  examination, 
testified  in  the  same  terms  as  to  delivery  to  Warner ;  and 
this  question  was  on  cross-examination.  Nor  does  the  sub- 
sequent question,  as  he  answered  it,  do  fully  away  with  the 
exception.  Also,  at  folio  24,  the  question  as  to  delivery, 
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(Exhibit  C.,)  was  a  proper  question;  it  was  on  a  cross- 
examination,  and  going  both  to  his  accuracy,  and  Jo  the 
effect  of  the  paper  in  showing  how  he  must  have  under- 
stood the  contract ;  as,  if  its  delivery  accompanied  his  false 
representations  as  to  the  arrival  of  the  bones,  it  would  tend 
very  strongly  to  show  that  he  then  understood  that  the 
bones  must  be  weighed  in  New  York,  before  acceptance, 
and  that  up  to  that  time  there  was  no  complete  contract. 

On  the  whole,  it  seems  to  me  the  judgment  on  the  report 
must  be  reversed.     A  new  trial  of  course  is  to  be  ordered. 


SUPREME  COURT. 

WILLIAM  P.  EARLE,  executor,  &c.  and  others  agt.  CHAUNCEY 
BARNARD  and  HARRIET  his  wife,  and  others. 

An  inchoate  right  of  dower  is  incapable  of  being  the  subject  of  grant;  a  wife 
may,  however,  bar  or  release  such  right  in  favor  of  a  grantee  of  her  husband. 

Where  in  an  action  for  the  foreclosure  of  a  mortgage  in  which  H.  and  J.  his  wife 
were  defendants,  the  Us  pendens  was  filed  on  the  tenth  January,  and  the  sum- 
mons served  on  H.  on  the  same  day  and  on  J.  his  wife  on  the  eleventh  January, 
it  appeared  that  H.  (who  was  the  owner  of  the  equity  of  redemption)  with  J.  his 
wife  executed  a  deed  of  the  premises  to  one  D.,  dated  on  the  ninth  January,  but 
not  recorded  until  the  eleventh  of  same  month, 

Held,  that  D.  was  not  a  necessary  parly  to  the  action,  as  the  decree  of  foreclo- 
sure cut  off  the  rights  of  D.  as  a  purchaser  from  H.,  and  no  interest  passed  from 
the  wife  of  H.  in  consequence  of  her  joining  in  the  deed  to  D. 

It  is  the  duty  of  the  cltrk  to  attach  together  the  papers  which  constitute  the  judg- 
ment roll. 

New  York  Special  Term,  February,  1862. 

MOTION  to  compel  purchaser  to  complete  his  purchase  of 
premises  situate  on  Thirty-third  street  in  the  city  of  New 
York,  bought  on  a  foreclosure  sale. 

The  defendant  Barnard,  who  was  the  owner  of  the  pre- 
mises, executed  a  mortgage  thereon  to  the  plaintiffs.  The 
property  was  subsequently  conveyed  to  Wakeman  Hull,  sub- 
ject to  the  mortgage. 
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A  suit  to  foreclose  the  mortgage  was  commenced  by  the 
mortgagees,  on  the  10th  day  of  January,  1861.  Barnard 
and  wife,  Hull  and  wife  were  all  made  parties  defendants 
in  the  action.  On  the  10th  day  of  January,  1861,  the  Us 
pendens,  together  with  the  complaint,  were  filed  in  the 
county  clerk's  office  ;  and  on  the  same  day  the  summons, 
with  a  notice  of  the  object  of  the  suit,  were  served  on  the 
defendant  Wakeman  Hull,  and  on  the  llth  January  the 
summons  and  notice  of  object  of  suit  were  served  on  the 
wife  of  Hull.  On  the  llth  day  of  January  there  was  re- 
corded in  the  office  of  the  register  of  the  county  of  New 
York,  a  deed  of  the  premises  from  Hull  and  wife  to  Pauline 
Davidson,  bearing  date  the  9th  day  of  January,  and  acknow- 
ledged on  the  10th  of  January.  Pauline  Davidson  was  not 
a  party  to  the  action  of  foreclosure. 

The  property  was  purchased  at  the  sale  under  the  judg- 
ment of  foreclosure  made  in  the  action,  by  C.  G.  Havens, 
who  declined  to  take  the  property  on  the  ground  that  Pau- 
line Davidson  was  a  necessary  party  to  the  suit,  and  that 
her  rights  have  not  been  foreclosed. 

HOOPER  C.  VAN  VORST,  for  plaintiffs. 

I.  The  filing  of  the  notice  of  Us  pendens  on  the  10th  day 
of  January,  1861,  in  the  county  clerk's  office,  the  summons 
being  served  the  same  day  on  Wakeman  Hull,  was  a  notice 
to  Pauline  Davidson,  whose  deed  was  subsequently  recorded, 
to  the  same  extent  as  though  she  was  a  party  on  that  day. 
(Code,  %  132,  amended  1858.) 

Mrs.  Davidson  was  in  every  sense  a  subsequent  purcha- 
ser ;  she  had  notice  at  the  time  of  recording  her  deed,  of 
the  proceedings  instituted  for  the  foreclosure  of  the  mort- 
gage, to  which  her  grantors  were  parties,  and  is  bound  by 
all  proceedings  taken  after  the  filing  of  the  notice,  to  the 
same  extent  as  if  she  were  a  party. 

II.  The  service  of  the  summons  on  Wakeman  Hull  was  a 
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commencement  of  the  action  as  to  him  and  his  wife,  as  Mrs. 
Hull  had  no  separate  estate  in  the  premises  ;  her  interest 
being  only  an  inchoate  right  of  dower  in  the  equity  of 
redemption. 

Pauline  Davidson  is  a  purchaser  only  in  respect  of  the 
conveyance  to  her  by  Wakeman  Hull.  The  fee  was  in  him ; 
Mrs.  Hull  conveyed  nothing  ;  she  joined  in  the  conveyance 
only  to  release  or  extinguish  her  claim  of  dower  arising 
from  her  marital  relations. 

Under  section  132  of  the  Code  of  Procedure  the  convey- 
ance from  Wakeman  Hull  to  Pauline  Davidson,  as  far  as 
the  plaintiffs  were  concerned,  was  invalid.  It  was  recorded 
after  the  Us  pendens  was  filed  and  summons  served  on  the 
grantor.  It  created  no  interest  and  gave  no  right  that  the 
plaintiffs  were  bound  to  notice.  (  Van  Santvoord's  Equity 
Prac.,  p.  41 ;  9  Dana,  190.) 

III.  Pauline  Davidson  was  in  no  aspect  of  this  case  a 
necessary  party  to  the  foreclosure  suit,  and  she  is  equally 
bound  by  the  judgment  of  foreclosure  as  though  she  were 
a  party. 

The  wife  of  "Wakeman  Hull  had  no  estate  in  the  premi- 
ses ;  she  had  nothing  to  convey ;  her  interest  was  a  mere 
claim.  (Lawrence  agt.  Miller,  2  Comst.  R.,  245.) 

The  only  right  of  Mrs.  Hull  in  the  premises  was  a  right 
to  a  claim  for  dower  contingent  upon  her  surviving  her  hus- 
band. Such  a  possibility  may  be  released,  but  it  is  not  in 
any  sense  an  interest  in  real  estate.  (Moore  agt.  The  Mayor, 
Aldermen,  ffc.  of  JV.  F.,  4  Seld.,  113 ;  Ritchie  agt.  Putnam, 
13  Wend.,  524.) 

A  right  of  dower  before  assignment,  is  a  right  resting  in 
action  only.  The  widow  may  release  it,  but  she  cannot 
convey  or  assign  it ;  she  has  no  estate  in  the  law.  (Green 
agt.  Putnam,  1  Barb.  S.  C.  R.,  500  ;  Tompkins  agt.  Fonda, 
4  Paige,  448  ;  3d  Paige,  483.)  By  joining  in  the  deed  with 
her  husband,  her  claim  of  dower  is  barred.  (R.  S.,  5th  ed., 
3d  vol.,  p.  742,  $  16  ;  also  614,  $  68.) 
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C.  A.  HAND,  for  Havens,  the  purchaser. 

I.  Pauline  Davidson  was  a  necessary  party  defendant ; 
by  the  omission  to  make  her  a  party,  her  equity  of  redemp- 
tion is  not  barred. 

The  purchaser  is  entitled  to  a  clear  and  indisputable 
title.  (1  Sug.  Vendors,  339.)  Especially  when  the  pur- 
chaser takes  under  a  judicial  sale  where  there  is  no  war- 
ranty. 

As  the  law  stood  before  the  amendment  of  the  132d  sec- 
tion of  the  Code,  this  foreclosure  is  defective.  (Roberts 
ads  Jackson,  1  Wend.,  478  ;  Stuyvesant  agt.  Hall,  2  Barb.  C. 
R.,  151.)  This  amendment  has  received  a  construction  in 
opposition  to  the  claims  of  the  plaintiffs.  (Farmers'  Loan 
4r  Trust  Co.  agt.  Dickson,  17  How.  Pr.  R.,  477  ;  9  Mb.  R., 
61.)  This  amendment  must  be  strictly  construed,  espe- 
cially when  it  is  claimed,  as  it  is  in  this  case,  to  have  the 
effect  to  forfeit  an  estate  by  a  constructive  notice.  (2 
Peere  Williams,  483.) 

The  notice  of  Us  pendens  did  not  take  effect  as  to  Mrs. 
Hull  until  after  Mrs.  Davidson's  deed  was  recorded. 

The  fact  that  Mrs.  Hull  was  the  wife  of  a  party  already 
served,  makes  no  difference  since  the  Code ;  she  must  be 
served  like  a  feme  sole.  (Code,  §  134,  sub.  4.) 

Mrs.  Hull's  right  of  dower  has  just  as  valid  a  basis  of 
redemption  as  her  husband's  estate,  arid  must  be  barred  in 
the  same  way.  (Mills  agt.  Van  Voorhies,  20  JV.  F.  jR.,  412.) 

II.  The  foreclosure  papers  on  file  are  detached  parcels. 
There  is  no  judgment  roll ;  this  is  requisite.    (Code,  §  281 ; 
2  Mb.,  393.) 

BARNARD,  Justice.  This  is  a  motion  to  compel  a  pur- 
chaser on  a  sale  under  a  judgment  of  foreclosure  and  sale, 
rendered  by  this  court,  to  complete  his  purchase. 

The  complaint  and  notice  of  lis  pendens  were  filed  Jan- 
uary 10,  1861.  On  the  9th  of  January,  1861,  Wakeman 
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Hull,  the  owner  of  the  equity  of  redemption,  made  and 
executed  to  one  Mrs.  Davidson,  a  deed  of  the  mortgaged 
premises,  in  which  deed  the  wife  of  Mr.  Hull  joined. 

Wakeman  Hull  (who  was  a  party  defendant)  was  served 
with  process  on  January  10th,  1861.  The  deed  to  Mrs. 
Davidson  was  recorded  January  11,  1861.  Mrs.  Hull  was 
made  a  party  defendant  and  served  with  process  on  Jan- 
uary 11,  1861.  Mrs.  Davidson  was  not  made  a  party  de- 
fendant to  the  suit.  The  purchaser  objects  to  the  title  on 
the  ground  that  Mrs.  Davidson  was  not  made  a  party  to 
the  suit. 

It  is  very  clear  that  so  far  as  Mrs.  Davidson  claims  any 
interest  as  grantee  of  Mr.  Hull,  she  is  cut  off  from  all  inte- 
rest in  the  premises  in  consequence  of  her  deed  not  being 
recorded  until  after  the  filing  of  the  complaint  and  notice  of 
Us  pendens,  and  service  of  process  on  Mr.  Hull. 

But  it  is  urged  that  Mrs.  Davidson  has  derived  some 
interest  from  Mrs.  Hull,  by  reason  of  her  joining  in  the 
deed,  which  is  not  extinguished  by  the  judgment  and  sale 
thereunder,  inasmuch  as  process  was  not  served  on  Mrs. 
Hull  until  after  the  record  of  the  deed  to  Mrs.  Davidson. 

Unless,  however,  Mrs.  Hull  had  some  interest  in  the  pre- 
mises which  was  the  subject  of  grant  by  her,  she  could  not 
pass  any  to  Mrs.  Davidson.  Now,  the  only  interest  Mrs. 
Hull  had  was  an  inchoate  right  of  dower. 

It  is  well  settled  law  that  this  inchoate  right  is  incapa- 
ble of  being  the  subject  of  grant ;  and  that  it  cannot  be 
granted  or  transferred  so  as  to  vest  in  the  transferee  or 
grantee  a  right,  in  the  event  of  the  death  of  the  husband 
leaving  the  wife  him  surviving,  to  bring,  either  in  his  own 
name  or  in  the  name  of  the  widow,  an  action  of  ejectment, 
or  proceedings  for  adjustment,  or  any  proceeding  founded 
on  such  right  of  dower. 

The  effect  of  this  doctrine  is,  that,  if  by  virtue  of  any 
instrument  of  transfer  executed  during  the  husband's  life, 
or  by  authority  given  by  the  widow,  after  her  husband's 
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death,  to  her  former  transferee,  proceedings  should  be  in- 
stituted in  the  name  of  the  widow,  such  proceedings  would 
have  to  be  determined  upon  the  same  principles  as  would 
have  obtained  if  she  had  not  transferred,  .or  attempted  to 
transfer,  her  right  during  her  husband's  life. 

Upon  these  principles  the  foreclosure  judgment  would 
effectually  bar  a  recovery  in  such  proceedings.  A  wife 
may,  however,  bar  or  release  her  inchoate  right  of  dower 
in  favor  of  a  grantee  of  her  husband.  This  is  done  in  this 
state  by  joining  in  the  deed  to  the  grantee  ;  the  effect  of 
which  is  simply  to  bar  or  preclude  the  wife  from  asserting 
her  dower  right,  and  not  to  pass  any  interest  in  the  land 
to  be  held  by  the  grantee  in  right  of  the  wife. 

Assuming,  then,  that  this  inchoate  right  can  only  be 
barred  and  not  be  granted,  and  that  the  sole  effect  of  the 
wife  joining  with  her  husband  in  a  deed  is  to  bar  her  from 
asserting  her  dower  right  against  the  grantee,  the  purcha- 
ser cannot  be  disturbed  by  Mrs.  Davidson  ;  for,  1st,  the 
decree  cuts  off  all  her  rights  as  a  purchaser  from  Mr.  Hull ; 
2d,  no  right  or  interest  in  the  land,  nor  any  claim  to  any 
right  or  interest  in  the  land,  nor  any  right  of  action  has 
passed  to  her  in  consequence  of  Mrs.  Hull's  joining  in  the 
deed  with  her  husband. 

The  case  in  20th  JV.  F.  Reports,  (p.  412,)  has  no  appli- 
cation ;  for,  unless  Mrs.  Davidson,  by  virtue  of  the  deed  to 
her,  received  from  Mrs.  Hull  a  grant  of  Mrs.  Hull's  inchoate 
right  of  dower,  she  has  obtained  no  interest,  claim  or  right 
whereby  she  can,  in  the  right  of  Mrs.  Hull,  redeem. 

The  fact  that  the  papers  in  this  action  are  not  all  sewed 
together,  does  not  constitute  a  good  objection. 

They  are  all  on  file.  It  is  the  duty  of  the  clerk  to  attach 
them  together  ;  and  any  party  having  an  interest  in  having 
them  attached,  can  take  proceedings  to  have  it  done.  I 
cannot  say  that  it  is  more  incumbent  on  the  plaintiff  than 
on  the  purchaser  to  have  this  done.  It  would  be  proper, 
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however,  for  the  plaintiffs  in  all  cases  to  see  that  the  papers 
are  sewed  together  when  they  enter  final  judgment. 

The  purchaser  must  complete  his  purchase,  and  is  charge- 
able with  interest  on  the  whole  amount  of  his  purchase 
money  from  the  day  on  which,  by  the  terms  of  sale,  he 
should  have  completed. 

Motion  granted,  with  $10  costs. 


SUPREME  COURT. 

TEUMBULL  C.  KIMBERLY,  receiver,  &c.  agt.  SAMUEL  BLACK- 
FORD.     THE  SAME  agt.  THE  SAME. 

A  motion  for  security  for  costs  against  a  plaintiff  who  sues  as  receiver,  will  be 
denied  where  it  does  not  appear  that  there  has  been  any  mismanagement  or  bad 
faith  in  prosecuting  tho  action.  (Following  the  case  of  Kimberly  agt.  Stew- 
art, ante,  p.  281.) 

Monroe  Special  Term,  January,  1861. 
MOTION  by  defendant  in  each  case  for  an  order  that  plain- 
tiff file  security  for  costs,  &c. 

J.  L.  ANGLE,  for  defendant. 

H.  WILBUR  and  S.  MATHEWS,  for  plaintiff". 

WELLES,  Justice.  According  to  the  views  and  principles 
adopted  in  the  case  of  this  plaintiff  against  Duncan  L. 
Stewart,  argued  at  this  term,  (reported  ante,  page  281,)  the 
motions  in  these  cases  must  be  denied.  It  is  not  shown  or 
intimated  that  the  actions  were  not  commenced  and  prose- 
cuted in  the  most  perfect  good  faith,  nor  does  the  moving 
affidavit  show  in  any  way  that  any  legal  defence  to  the 
action  exists.  The  matters  in  this  case  shown,  different 
from  those  in  the  case  referred  to,  relate  to  the  sufficiency 
of  the  fund  of  which  the  plaintiff  is  trustee,  and  do  not, 
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even  in  that  view,  make  a  case  showing  that  the  fund, 
when  the  trust  shall  be  closed  up,  will  be  insufficient  for 
the  payment  of  all  just  claims  against  it. 

The  motions  are  denied,  with  seven  dollars  costs  in  each 
case. 


NEW  YORK  COMMON  PLEAS. 
I.  W.  EDWARDS  agt.  THE  NINTH  AVENUE  RAILROAD  COMPANY. 

A  stay  of  all  proceedings  on  the  part  of  the  plaintiff  in  a  second  action,  will  be 
ordered  until  all  the  costs  of  the  first  suit  for  the  same  cause  are  paid,  and  also 
the  costs  of  the  motion  to  stay. 

Special  Term,  January,  1860. 

THIS  was  a  motion  to  stay  all  proceedings  in  the  present 
action,  until  the  costs  of  a  former  action  for  same  cause  in 
the  marine  court  (wherein  there  was  judgment  of  non-suit) 
were  paid,  as  also  costs  of  the  present  motion. 

The  railroad,  by  their  attorneys  ABBETT  and  ASHMEAD, 
appeared  in  support  of  the  rule,  and  cited  several  cases 
showing  that  it  had  been  the  uniform  practice,  since  the 
case  of  Hacker  agt.  Newborn,  (Style's  Rep.,  413,  1653,)  to 
thus  stay  all  proceedings  in  the  second  action  until  the 
costs  of  the  first  were  paid.  They  also  cited  many  other 
English  cases,  and  the  following  New  York  cases  :  Dresser 
agt.  Brooks,  (5  How.,  76  ;)  ex  parte  Stone,  (3  Cow.,  381 ;) 
Cuyler  agt.  Vanderwick,  (1  John.  C.,  247  ;)  Taylor  agt.  Van- 
dervoort,  (9  Wend.,  449  ;)  Perkins  agt.  Hinman,  (19  John., 
237.) 

WM.  McDERMOTT,  for  plaintiff,  opposed  the  granting  of 
the  stay. 

Judge  DALY,  after  hearing  the  argument  of  counsel,  de- 
termined that  all  proceedings  must  stay  in  this  action  until 
the  plaintiff  paid  the  defendant  the  costs  incurred  in  the 
marine  court,  arid  also  costs  of  the  present  motion.  That 
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it  would  be  a  dangerous  precedent  to  permit  a  party  to 
harass  another  by  first  discontinuing  in  one  suit  and  then 
allowing  him  to  commence  another  before  payment  of  costs 
of  first  action.  That  the  uniform  practice  of  this  court  is, 
in  such  cases,  to  stay  the  proceedings  until  all  the  costs  of 
the  former  suit  are  paid,  and  also  the  costs  of  the  motion 
to  stay,  <fcc. 

Order  entered  in  accordance  with  decision. 


SUPREME  COURT. 
FORDYCE  RICE  agt.  CALVIN  MEAD. 

A  justice  of  the  peace  is  not  prohibited  by  statute  from  lawfully  rendering  a  judg- 
ment, on  the  day  a  general  election  is  held,  in  a  cause  that  has  been  tried  before 
and  submitted  to  him  on  a  previous  day.  (PARKER,  J.,  dissenting.) 

Broome  General  Term,  January,  1862. 

Present,  BALCOM,  CAMPBELL  and  PARKER,  Justices. 

THIS  action  was  tried  before  a  justice  of  the  peace,  with- 
out a  jury,  on  the  2d  day  of  November,  1860,  and  submit- 
ted to  him  for  decision  the  same  day.  But  he  did  not  de- 
cide it  until  the  6th  day  of  that  month,  which  was  the  day, 
in  1860,  on  which  the  general  election  was  held  throughout 
the  state  for  the  election  of  presidential  electors,  represent- 
atives in  congress,  governor,  members  of  the  legislature, 
and  other  officers.  On  that  day  the  justice  rendered  a 
judgment  against  the  defendant,  in  favor  of  the  plaintiff, 
for  $33  damages,  besides  costs.  The  Madison  county  court 
reversed  the  judgment  for  the  reason  that  it  was  rendered 
on  the  day  upon  which  the  general  election  was  held  in 
1860.  The  plaintiff  appealed  from  the  judgment  of  the 
county,  court  to  this  court.  The  defendant  claimed  that 
the  justice  improperly  allowed  interest  on  the  plaintiff's 
account. 
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D.  W.  CAMERON,  for  plaintiff. 
CHARLES  STEBBINS,  JR.,  for  defendant. 

BALCOM,  P.  Justice.  The  first  charge  in  the  plaintiff's 
account  was  under  the  date  of  April  26,  1840.  The  plain- 
tiff testified  that  all  the  charges  in  it  were  fair  and  reason- 
able, and  that  his  custom  was  to  charge  interest  on  his 
accounts  after  they  had  run  one  year.  He  was  a  physi- 
cian, and  had  practiced  as  such  in  Cazenovia  thirty  years. 
The  account  was  for  services  he  had  rendered,  as  a  physi- 
cian, for  the  defendant  and  his  family.  He  testified  that 
he  understood  it  was  the  practice  of  physicians  in  Cazeno- 
via, to  charge  interest  after  their  accounts  had  run  one 
year ;  and  this  evidence  was  not  contradicted.  The  de- 
fendant was  a  witness  in  his  own  behalf,  and  did  not  say 
he  was  ignorant  of  such  custom.  If  he  had  no  knowledge 
of  it,  I  think  it  fair  to  presume  he  would  have  so  testified. 
I  am  therefore  of  the  opinion  the  justice  had  the  right  to 
infer  that  the  defendant  had  knowledge  of  such  custom, 
and  that  the  allowance  of  interest  on  the  plaintiff's  account 
was  correct.  (See  4  Wend.,  483  ;  3  Comst.,  502.) 

The  court  is  bound  to  take  notice  of  the  fact,  without 
proof,  that  the  judgment  was  rendered  on  the  day  the  gen- 
eral election  was  held  in  November,  1860,  (1  Greenl.  Ev., 
^  6.)  The  statute  gives  the  court  all  necessary  informa- 
tion as  to  the  days  when  general  elections  are  held,  when 
it  declares  that  such  elections  shall  be  held  on  the  Tuesday 
succeeding  the  first  Monday  of  November  in  every  year. 
(Laws  of  1 842,  p.  110,  §4.) 

The  most  important  question  in  the  case  is,  whether  the 
judgment  was  void,  because  it  was  rendered  the  day  on 
which  a  general  election  was  held.  The  statute  affecting 
the  question  is,  that  "  no  court  shall  be  opened,  or  transact 
any  business,  in  any  city  or  town,  on  the  day  such  election 
shall  be  held  therein,  unless  it  be  for  the  purpose  of  receiv- 
ing a  verdict  or  discharging  a  jury,  or  the  naturalization 
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of  foreigners  ;  and  every  adjournment  of  a  court  in  such 
city  or  town,  on  the  day  next  preceding  the  day  any  such 
election  shall  be  held  therein,  shall  always  be  to  some  other 
day  than  the  day  of  such  election,  except  such  adjournment 
as  may  be  made  after  a  cause  has  been  committed  to  a  jury. 
But  this  section  shall  not  prevent  the  exercise  of  the  juris- 
diction of  any  single  magistrate  when  it  shall  be  necessary 
in  criminal  cases  to  preserve  the  peace  or  to  arrest  offend- 
ers." (Laws  of  1842,  p.  110,  §  5.) 

It  is  true,  as  stated  by  the  defendant's  counsel,  the  phrase- 
ology of  this  section  is  substantially  the  same,  except  in 
regard  to  the  naturalization  of  foreigners,  as  that  which 
prohibits  the  opening  of  courts  and  their  doing  business  on 
Sunday,  (2  R.  S.,  275,  §  7.)  But  it  should  be  remembered 
that  the  section  which  forbids  such  things  on  that  day,  is 
only  one  of  several  in  regard  to  such  day,  which,  when 
considered  together,  clearly  show  that  the  legislature  in- 
tended to  require  the  observance,  almost  literally,  of  the 
fourth  commandment,  (  Exodus,  chap.  20.)  And  it  is  indis- 
putable that  most  Christians,  except  the  seventh-day  Bap- 
tists, have  believed,  from  the  time  of  William  the  Con- 
queror, that  Sunday  should  be  kept  holy,  notwithstanding 
some  eminent  reformers  have  contended  that  the  fourth 
commandment  was  abrogated  by  the  New  Testament.  (See 
31  Barb.,  38.)  Law  makers  and  judges,  in  all  Christian 
countries,  have  been,  since  the  year  A.  D.  517,  quite  unani- 
mous in  the  belief  that  it  is  sinful  to  do  any  judicial  act 
on  Sunday,  except  in  cases  of  necessity.  That  day  was 
regarded,  dies  non  juridicus,  before  our  legislature  ever 
passed  any  statute  making  it  such.  It  is  clear  that  a  judg- 
ment rendered  on  Sunday  is  void.  (See  15  John.,  119  ;  id., 
177  ;  31  Barb.,  38  ;  Bouvier's  L.  Die.,  vol.  1,  p.  420.)  And 
no  one  can  doubt  that  the  legislature  prohibited  the  doing 
of  such  an  act  on  Sunday  ;  for  the  presumption  is  irresisti- 
ble that  they  intended  that  day  should  not  be  unnecessa- 
rily polluted  by  courts. 
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But  the  legislature  could  not  have  had  any  such  inten- 
tion in  prohibiting  courts  from  being  opened  or  transact- 
ing any  business  on  days  that  general  elections  are  held. 
No  member  could  have  believed,  or  supposed  his  constitu- 
ents believed,  the  performance  of  such  an  act  on  those  days 
was  sinful,  or  the  doing  of  it  on  such  a  day  an  evil  example. 
The  only  motive  the  legislature  could  have  had,  in  enact- 
ing the  statute  under  consideration,  was  to  close  the  courts 
on  general  election  days  so  that  no  elector  should  be  hin- 
dered or  kept  from  voting,  by  them,  unless  guilty  of  an 
offence,  or  of  threatening  to  commit  one.  The  object  they 
must  have  had  in  view  is  accomplished  when  all  courts  are 
stopped  from  transacting  any  business  on  such  days,  of  a 
civil  nature,  that  requires  the  attendance  of  any  party, 
attorney,  witness,  officer,  or  other  person.  There  was  no 
necessity  or  reason  for  prohibiting  courts  from  doing  acts 
on  those  days,  that  judges  or  justices  of  the  peace  could 
quietly  perform  without  interfering  in  the  least  with  their 
own  right  or  that  of  any  other  elector  to  go  to  the  polls 
and  deposit  his  ballot. 

The  justice  undoubtedly  rendered  the  judgment  in  this 
case  without  thinking  it  was  unlawful  to  do  so  on  the  day 
a  general  election  was  held  ;  and  had  he  been  told  it  was 
illegal  to  do  the  act  on  that  day,  it  is  probable  he  would 
not  have  supposed  it  was  wrong,  on  account  of  the  sacred- 
ness  of  the  day,  but  only  because  the  legislature  had  inter- 
dicted it. 

The  foregoing  reasons  have  convinced  me  that  a  justice 
of  the  peace  may  lawfully  render  a  judgment  on  the  day  a 
general  election  is  held,  in  a  cause  that  has  been  tried  and 
submitted  to  him  on  a  previous  day.  I  do  not  deny  that 
such  an  act  is  within  the  letter  of  the  statute  forbidding 
courts  from  transacting  any  business  of  a  civil  nature  on 
such  a  day  ;  but  I  think  it  is  not  within  the  spirit  or  mean- 
ing of  such  statute,  and  therefore  not  prohibited  by  it. 

I  have  not  been  unmindful  of  the  rule  that  requires  courts 
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to  ascertain  the  meaning  of  a  statute  by  reading  it  accord- 
ing to  the  natural  and  most  obvious  import  of  its  language. 
(See  Waller  agt.  Harris,  20  Wend.,  561,  562  ;  7  Hill,  408  ; 
1  Kern.,  601,  602  ;  3  id.,  360.)  But  while  I  have  kept  this 
rule  in  mind,  I  have  supposed  and  still  suppose  it  consist- 
ent with  another,  which  declares  that  "  such  construction 
ought  to  be  put  upon  a  statute  as  may  best  answer  the 
intention  which  the  makers  had  in  view.  And  this  inten- 
tion is  sometimes  to  be  collected  from  the  cause  or  neces- 
sity of  making  the  statute,  and  sometimes  from  other  cir- 
cumstances ;  and  whenever  such  intention  can  be  discov- 
ered, it  ought  to  be  followed  with  reason  and  discretion,  in 
the  construction  of  the  statute,  although  such  construction 
seems  contrary  to  the  letter  of  the  statute."  (The  People 
agt.  Utica  Ins.  Co.,  15  John.,  380.)  "A  thing  which  is 
within  the  intention  of  the  makers  of  a  statute  is  as  much 
within  the  statute  as  if  it  were  within  the  letter ;  and  a 
thing  which  is  within  the  letter  of  a  statute  is  not  within 
the  statute,  unless  it  be  within  the  intention  of  the  makers." 
(Id.)  "  In  construing  a  statute  the  intention  of  the  legis- 
lature is  a  fit  and  proper  subject  of  inquiry."  (Id.) 

In  Jackson  agt.  Collins,  (3  Cow.,  89,)  which  was  eject- 
ment for  a  lot  of  land  in  Rochester,  one  Lee,  a  deputy 
sheriff,  sold  the  lot  by  virtue  of  an  execution  issued  upon  a 
judgment  owned  by  one  Schofield,  who  was  also  a  deputy 
of  the  same  sheriff.  One  Wadhams  bid  off  the  land  for  the 
use  of  Schofield  ;  the  former  assigned  the  certificate  of  sale 
to  the  latter,  who  receipted  the  amount  of  the  bid  upon  the 
execution.  The  sheriff,  by  Lee  as  deputy,  gave  Schofield 
a  deed  of  the  lot,  and  the  plaintiff  claimed  title  thereto 
through  him.  SAVAGE,  Ch.  J.,  in  delivering  the  opinion  of 
the  court,  said  :  "  It  is  made  a  point  that  Wadhams  was  a 
mere  trustee  for  Schofield,  and  that  he,  being  a  deputy  of 
the  sheriff  at  the  time  of  the  sale,  was  prohibited  by  stat- 
ute from  purchasing.  The  statue  is,  ( that  it  shall  not  be 
lawful  for  any  sheriff  or  other  officer  to  whom  any  such 
VOL.  XXII.  29 
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execution  shall  be  directed,  or  any  of  their  deputies,  or  any 
person  for  them  or  either  of  them,  to  purchase  any  goods  or 
chattels,  lands  or  tenements,  at  any  sale,  by  virtue  of  any 
execution,  and  all  purchases  so  made  by  them,  or  any  of 
them,  or  for  the  use  of  them,  or  any  of  them,  shall  be  void.' 
Admitting,  as  the  plaintiff  does,  that  Wadhams  purchased 
for  the  use  of  Schofield,  the  purchase  comes  within  the  letter 
of  the  act;  but  it  could  never  have  been  the  intention  of 
the  legislature  to  have  prevented  a  deputy  sheriff,  when 
plaintiff  in  an  action,  from  bidding,  in  order  to  secure  his 
money.  The  object  was  to  prevent  abuse — that  the  sheriff 
or  his  deputies  should  not  be  allowed  to  become  purchasers 
at  their  own  sales,  and  thereby  be  induced  to  conduct  cor- 
ruptly in  relation  to  them.  But  surely  it  was  never  in- 
tended to  place  those  persons  in  a  worse  situation  than 
others,  as  to  the  collection  of  their  own  demands."  The 
chief  justice  then  quoted  the  above  mentioned  rules  from 
15th  Johnson's  Reports,  for  the  construction  of  statutes,  and 
added,  that  he  was  of  the  opinion  Schofield  had  the  right 
to  bid  and  purchase  the  lot,  and  that  the  plaintiff  was  enti- 
tled to  recover. 

I  think  these  authorities  sustain  the  views  I  have  ex- 
pressed in  this  case. 

I  shall  not  attempt  to  show  that  the  rendition  of  the 
judgment  by  the  justice  was  a  mere  ministerial  act.  If  the 
decision  in  Matthews  agt.  Houghton,  (2  Fairfield's  R.,  377,) 
holds  that  such  an  act  is  ministerial,  I  am  not  prepared  to 
follow  it;  for  I  think  it  is  judicial.  (See  3  Demo,  72.) 
Neither  shall  I  infer  that  the  justice  determined  and  entered 
upon  his  minutes,  prior  to  the  day  of  election,  for  which 
party  he  should  give  judgment,  and  the  amount  of  it  includ- 
ing costs,  because  he  has  not  expressly  stated  in  his  return 
he  did  not  do  so,  and  undertake  to  uphold  the  judgment  on 
the  ground  that  he  did  all  that  was  judicial  in  rendering 
it  before  the  day  of  the  election,  and  all  that  he  did  on 
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that  day  was  to  transfer  it  into  his  docket,  which  was  min- 
isterial. (See  Hall  agt.  Tuttle,  6  Hill,  38.) 

I  shall  hold  that  the  rendition  of  the  judgment  on  the 
day  of  a  general  election  was  not  prohibited  by  the  statute 
referred  to,  the  cause  having  been  previously  tried  and 
submitted. 

I  am  gratified  that  I  have  come  to  the  conclusion  the 
judgment  is  not  void,  but  valid  ;  because  it  is  apparently 
just. 

It  follows  that  the  judgment  of  the  county  court  revers- 
ing that  of  the  justice  is  erroneous,  and  should  be  reversed, 
and  that  of  the  justice  affirmed,  with  costs. 

CAMPBELL,  J.,  concurred.  He  also  thought  the  judgment 
of  the  justice  could  be  sustained  on  the  ground  that  the 
day  of  a  general  election  begins  at  sunrise  and  ends  with 
the  going  down  of  the  sun,  (see  8  Barb.,  388  and  389,)  and 
upon  the  presumption  that  the  judgment  was  rendered  after 
the  setting  of  the  sun.  But  he  did  not  place  his  vote  to 
sustain  the  judgment  of  the  justice  on  such  ground. 

PARKER,  J.,  dissented. 


SUPREME  COURT. 

JAMES  BROWN  and  others,  trustees,  &c.  agt.  THE  NEW  YORK 
AND  ERIE  RAILROAD  COMPANY. 

Where  a  receiver  was  appointed  for  the  benefit  of  the  3d,  4th  and  5th  mortgage 
bondholders  of  the  defendants,  and  a  motion  on  behalf  of  the  4th  mortgage  bond- 
holders was  made  for  an  order  directing  the  receiver  to  pay  the  interest  coming 
due  upon  their  bonds,  out  of  the  receipts  of  the  road,  to  the  exclusion  of  other 
indebtedness  and  against  the  consent  of  prior  mortgagees,  upon  the  ground  that 
the  bonds  secured  by  the  4th  mortgage  were  so  drawn  that  the  principal  become! 
due  and  payable  if  the  interest  is  not  paid, 

Held,  that  the  motion  be  denied.  There  is  no  rule  of  law  or  equity  which  allowi 
the  funds  of  an  insolvent  corporation  to  be  diverted  from  a  proper  application  of 
them,  because  it  may  be  deemed  expedient  for  ulterior  purposes  to  make  tuch  a 
use  of  them. 
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New  York  Special  Term,  September,  1859. 

INGRAHAM,  Justice.  The  plaintiffs  Brown  and  Davis,  as 
trustees  for  the  holders  of  the  3d,  4th  and  5th  mortgage 
bonds,  and  Drew  as  a  holder  of  the  4th  mortgage  bonds, 
commenced  this  action,  and  obtained  the  appointment  of  a 
receiver  for  the  benefit  of  all  represented  by  them. 

A  motion  is  now  made  by  Davis,  one  of  the  trustees,  for 
an  order  directing  the  receiver  to  pay  the  interest  coming 
due  upon  the  4th  mortgage  bonds  out  of  the  receipts  of  the 
road,  to  the  exclusion  of  other  indebtedness  and  against 
the  consent  of  some  of  the  trustees  on  the  prior  mortgages. 

The  ground  upon  which  such  an  application  is  made  is, 
that  the  bonds  .secured  by  the  4th  mortgage  are  so  drawn 
that  the  principal  becomes  due  and  payable  if  the  interest 
is  not  paid. 

The  application  is  opposed  by  a  trustee  under  the  2d 
mortgage,  Mr.  Joseph  Walker,  and  by  the  receiver. 

Independent  of  the  fact  as  stated  by  the  receiver,  that 
the  amounts  to  be  paid  as  provided  for  by  the  order  ap- 
pointing a  receiver,  exceed  $1,000,000,  and  which  would  of 
itself  prevent  this  payment,  I  see  no  propriety  in  granting 
this  motion.  The  receiver  was  appointed  to  protect  the 
rights  of  the  prior  bondholders  as  well  as  those  interested 
under  the  4th  mortgage.  In  point  of  priority  those  having 
the  first  claims  are  entitled  to  payment  out  of  these  moneys 
before  the  holders  of  the  4th  mortgage  bonds,  and  I  know 
of  no  rule  of  law  or  equity  which  allows  the  funds  of  an 
insolvent  corporation  to  be  diverted  from  a  proper  appli- 
cation of  them,  because  it  may  be  deemed  expedient  for 
ulterior  purposes  to  make  such  a  use  of  them. 

It  is  said  that  these  bonds  will  at  once  become  payable 
in  full  unless  the  interest  is  paid  ;  but  such  a  result  would 
not  authorize  a  misapplication  of  the  funds  received  by  the 
receiver.  No  serious  injury  could  happen  therefrom,  be- 
cause the  bonds  held  under  the  2d  mortgage  have  already 
become  due,  amounting  to  $4,000,000,  and  a  foreclosure 
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by  them  would  be  more  productive  of  evil  than  proceedings 
on  behalf  of  those  subsequent  in  their  claims.  The  diver- 
sion of  funds  so  received,  would  naturally  lead  to  such  a 
foreclosure,  and  instead  of  operating  beneficially,  it  seems 
to  me  that  the  want  of  confidence  in  the  proper  appropria- 
tion of  the  moneys  received  by  the  receiver,  which  such  a 
course  would  naturally  induce,  would  be  productive  of 
serious  injury  instead  of  the  beneficial  results  contemplated 
by  those  making  the  motion. 
The  motion  must  be  denied. 


SUPREME  COURT. 

PETER  G.  Fox,  executor,  <fcc.  of  ARCHIBALD  Fox,  deceased, 
agt.  LAWRENCE  M.  Fox.     THE  SAME  agt.  THE  SAME. 

Under  §  317  of  the  Code,  and  under  the  Revised  Statutes,  (2  R.  S.,  90,)  §  41,  ex- 
ecutors and  administrators  are  not  exempt  from  costs  in  actions  brought  by 
themselves.  It  is  only  in  actions  brought  against  them  that  the  exemption 
from  costs  is  provided  for  by  §  41. 

In  this  case  it  appeared  that  two  actions  were  brought  by  the  executors  against  the 
defendant — the  first,  founded  upon  a  note  of  $500,  found  among  the  assets  of  the 
testator,  which  the  defendant  claimed  was  for  money  which,  the  testator  let  the 
defendant  have,  and  as  the  proof  on  the  trial  tended  to  show,  as  a  gift,  or  an  outfit 
for  the  defendant,  by  his  father,  the  testator.  The  second  action  wa«  to  recover 
property  worth  $760,  which  was  litigated  by  the  plaintiff  upon  the  theory  that  it 
was  wrongfully  converted  by  defendant  prior  to  the  death  of  the  testator,  which 
property  was  claimed  by  defendant  and  proved  on  the  trial  to  be  a  gift  by  defend- 
ant's father,  the  testator.  Both  actions  brought  at  the  instance  of  the  widow, 
(mother  of  defendant,)  sole  devisee  and  legatee  under  the  will,  who  employed 
separate  counsel  in  the  actions. 

In  the  first  action  the  report  of  the  referee  embraced  his  findings  upon  sixteen  dif- 
ferent and  distinct  facts,  litigated  on  the  trial,  and  among  other  things  found 
"  that  the  defendant  having  rendered  his  services,  Ac.  (other  counter-claims) 
for  the  testator,  under  an  express  agreement  by  the  testator  that  he  would  amply 
remunerate  him  the  defendant  therefor,  in  and  by  his  last  will  and  testament, 
and  he  the  testator  not  having  provided  for  such  remuneration  in  and  by  his  said 
last  will  and  testament,  to  any  extent  whatever,  is  entitled  to  recover  for  his 
said  services,  Ac.,  and  finds  in  favor  of  the  defendant  $2,123.71."  In  the  second 
action,  which  on  the  trial  involved  the  vindication  of  the  defendant's  title  to  the 
property  claimed,  the  referee  found  for  the  defendant.  The  trial  of  both  actions 
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(together)  occupied  three  days — ten  witnesses  were  sworn  on  the  part  of  the  plain- 
tiff, and  fourteen  witnesses  on  the  part  of  the  defendant, 

Held,  that  the  actions  were  ordinary  actions,  conducted  in  the  ordinary  way,  having 
a  large  number  of  witnesses  on  each  side,  and  took  the  necessary  time  for  their 
examination.  Such  a  case  is  not  difficult  and  extraordinary  within  the  meaning 
of  §  309  of  the  Code.  Motion  for  extra  costs  denied.  (It  would  xeem,  from  the 
decision  in  this  case,  that  the  cases  which  fall  under  the  operation  o/§  309  of 
the  Code,  are  exceedingly  limited. — HEP.) 

STATEMENT  of  facts  by  defendant :  The  first  cause  was 
founded  upon  a  note  of  $500,  found  by  the  executor  among 
the  assets  of  the  testator.  The  note  was  for  money  the 
testator  let  the  defendant  have  on  his  going  west  in  April, 
1856,  and  as  the  proof  on  the  trial  tended  to  show,  was 
intended  as  a  gift,  or  an  outfit  for  the  defendant,  by  his 
father,  the  testator ;  that  there  was  no  proof  to  the  con- 
trary except  what  appeared  on  the  face  of  the  note ;  that 
plaintiff  brought  the  suit  at  the  instance  and  request  of  the 
widow,  who  was  made  by  the  will  (as  has  been  adjudged 
by  this  court,  in  a  suit  by  the  executor  asking  judicial  con- 
struction of  the  will)  the  sole  devisee  and  legatee,  and  she 
insisted  upon  the  enforcement  of  the  note  against  defend- 
ant ;  the  plaintiff  presented  the  note  for  payment,  and  the 
defendant  informed  the  plaintiff  that  he  did  not  owe  the 
estate  anything ;  that  the  estate  was  indebted  to  him  over 
and  above  any  amount  which  might  be  due  on  the  note, 
upon  a  counter-claim  for  work,  labor  and  services  of  de- 
fendant for  the  testator  ;  and  also  for  the  use  of  a  team  and 
cow ;  also  for  money  had  by  testator  of  defendant ;  and 
for  money  paid  by  defendant  for  testator ;  and  that  the 
estate  was  indebted  to  him  over  and  above  any  amount 
which  might  be  due  upon  the  note.  To  which  the  plaintiff 
replied,  "  then  I  suppose  it  will  have  to  be  litigated  out  or 
lawed  through."  That  Mrs.  Fox,  the  widow,  also  insisted 
there  was  nothing  due  to  defendant,  and  thus  defendant's 
claims  were  entirely  rejected  as  not  due  to  him.  Soon 
thereafter  this  action  was  brought  upon  the  note,  to  which 
the  defendant  interposed  his  said  defences,  which  were  con- 
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tested  on  the  trial.  That  Mrs.  Fox  employed  counsel  on 
her  own  separate  behalf,  besides  the  counsel  employed  by 
the  plaintiff.  The  trial  occupied  three  days,  and  on  the 
part  of  the  plaintiff  ten  witnesses,  and  on  the  part  of  the 
defendant  fourteen  witnesses  were  sworn  and  testified  ;  and 
the  inquiry  extended  to  the  whole  farming,  hop-growing 
and  dairy  business  of  the  testator  on  two  large  farms  ;  that 
the  evidence  showed  clearly  and  beyond  dispute  that  the 
defendant  had  been  the  agent  of  the  testator,  for  the  most 
of  the  time  after  the  defendant  was  twenty-one  years  old  ; 
that  the  testator  placed  great  confidence  in  defendant  and 
trusted  and  depended  upon  him  in  all  his  business ;  and 
that  defendant  was  twenty-eight  years  old  at  the  decease 
of  the  testator.  It  also  appeared  that  the  testator  intended 
to  give  and  supposed  he  had  given  defendant  his  "  home- 
stead farm,"  and  part  of  another  farm  adjoining,  worth 
$11,000;  that  he  had  often  expressed  such  intention  and 
had  spoken  of  the  farm  as  belonging  to  the  defendant ;  but 
that  it  had  been  adjudged  in  this  court  that  the  will  did 
not  carry  out  such  intention. 

The  report  of  the  referee  embraced  his  findings  upon 
sixteen  different  and  distinct  facts,  litigated  on  the  trial, 
and  among  other  things  finds  "  that  the  defendant  having 
rendered  his  services,  &c.  (other  counter-claims)  for  the 
testator,  under  an  express  agreement  by  the  testator  that 
he  would  amply  remunerate  him  the  defendant  therefor,  in 
and  by  his  last  will  and  testament,  and  he  the  testator  not 
having  provided  for  such  remuneration  in  and  by  his  said 
last  will  and  testament,  to  any  extent  whatever,  is  entitled 
to  recover  for  his  said  services,"  <fcc..  and  finds  in  favor  of 
defendant  $2,123.71,  and  orders  judgment  for  that  amount, 
with  costs,  <fec. 

Various  questions  of  law  and  evidence,  and  the  amend- 
ment of  plaintiff's  pleadings,  were  raised,  discussed  and 
decided  on  the  trial ;  and  briefs  equal  to  the  importance 
of  the  cases  were  submitted  by  the  defendant,  and,  in  short, 
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defendant  claims  the  case  was  "  difficult  and  extraordi- 
nary," within  the  meaning  of  Code,  section  309. 

2d.  The  second  cause  was  brought  to  recover  the  pro- 
perty in  the  complaint,  worth  $760,  and  was  litigated  by 
plaintiff  upon  the  theory  that  it  was  wrongfully  converted 
by  defendant  prior  to  the  death  of  the  testator. 

Defendant  claimed  title,  and  proved  on  the  trial,  beyond 
dispute,  that  the  whole  of  the  property  was  given  by  de- 
fendant's father,  the  testator,  to  defendant,  and  received 
and  appropriated  by  him  to  his  own  use,  to  the  knowledge 
and  with  the  full  consent  of  his  father. 

This  action  was  also  brought  at  the  instance  of  the 
widow,  (mother  of  defendant,)  the  sole  devisee  and  legatee, 
as  above  stated. 

This  cause  was  also  attended  with  great  trouble,  labor 
and  expense  to  defendant  to  vindicate  his  title  to  the  pro- 
perty, and  involved  various  questions  of  law  and  evidence, 
and  pleadings,  as  fully  shown  in  the  papers.  The  referee 
reported  in  favor  of  defendant.  This  is  also  claimed  to  be 
a  proper  case  for  a  further  allowance  under  section  309, 
Code.  The  defendant  moved,  in  each  case,  before  Mr.  Jus- 
tice CAMPBELL,  in  October,  1859,  at  his  chambers  at  Cherry 
Valley,  Otsego  county,  u  that  a  further  allowance  of  costs 
to  defendant  be  made  pursuant  to  section  309,  Code." 

His  honor,  Justice  CAMPBELL,  denied  the  motions  in  each, 
"upon  the  ground  (stated  in  the  order)  :  1st.  It  is  prema- 
ture, as  no  order  has  been  obtained  allowing  the  defendant 
to  recover  the  ordinary  taxable  costs,  &c.  in  the  actions ;" 
and  "  2d.  No  certificate  of  the  referee  as  to  the  nature  of 
the  case,  &c.,  has  been  presented." 

The  order  imposed  on  the  defendant  $10  costs  of  oppos- 
ing, and  with  leave  to  renew  the  motions  (on  further 
papers)  if  he  should  be  so  advised. 

The  motions  were  renewed  at  a  special  term  in  Montgo- 
mery county,  in  November,  1859,  before  Mr.  Justice  POT- 
TER, that  the  defendant  be  allowed  the  ordinary  taxable 
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costs  and  disbursements  in  the  actions,  and  also  for  a  fur- 
ther allowance  pursuant  to  section  309,  Code. 

His  honor,  Justice  POTTER,  also  denied  the  motions  upon 
the  grounds  stated  in  his  (following)  opinion.  He  also 
imposed  $10  costs  of  opposing. 

H.  C.  ADAMS,  for  the  defendant. 

A.  H.  AYRES  and  P.  GRIDLEY,  for  plaintiff. 

POTTER,  Justice.  Whatever  I  might  feel  disposed  to  do 
in  these  cases,  had  I  the  right  to  the  exercise  of  a  discre- 
tion, I  have  not  the  power,  as  I  understand  it,  to  grant 
these  motions.  The  Revised  Statutes  (2  R.  S.,  90,  §  41,) 
remains  in  full  force  and  unrepealed. 

It  is  doubtless  the  phraseology  of  the  317th  section  of 
the  Code  that  has  misled  the  defendant  in  his  view  of  his 
rights.  While  it  seems  to  give  costs,  in  general,  the  second 
branch  of  the  section  re-enacts  and  continues  in  force  the 
old  provision  of  the  statutes  above  cited. 

This  statute  (§41)  provides  but  two  cases  in  which  ex- 
ecutors or  administrators  are  liable  to  costs.  The  court 
cannot,  if  they  would,  disregard  this  language :  "  Nor 
shall  any  costs  be  recovered  in  any  suit  at  law  against  any 
executors  or  administrators,  to  be  levied  of  their  property, 
or  the  property  of  the  deceased,  unless  it  appear,  (first,) 
that  the  demand  upon  which  the  action  was  founded,  was 
presented  within  the  time  aforesaid  ;  (referring  to  the  time 
fixed  by  statute  in  a  notice  to  be  published)  and  its  pay- 
ment unreasonably  resisted  or  neglected  ;"  or,  (second,) 
"  that  the  defendant  refused  to  refer  the  same  pursuant  to 
the  preceding  provisions,"  (the  provisions  made  in  the  sta- 
tute in  relation  to  such  cases.) 

These  cases  do  not  come  within  either  of  the  provisions 
or  exceptions  above  mentioned  where  costs  can  be  imposed 
by  the  court. 

Nor  is  this  a  new  view  of  these  provisions.     The  case  of 
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Belding  agt.  Knowlton,  (3  Sand.  S.  C.  R.,  758,)  is  expressly 
in  point.  So,  too,  the  cases  of  Benedict  agt.  Caffe,  (  3  Duer, 
672,)  and  Fort  agt.  Gooding,  (9  Barb.,  388-394,  per  WIL- 

LARD,  J.) 

And  it  does  not  change  and  ought  not  to  change  the 
liability  of  an  executor  or  administrator  to  costs,  -that  the 
claim  was  interposed  as  a  defence  in  the  form  of  a  counter- 
claim instead  of  bringing  an  action  as  plaintiff  directly  to 
recover  the  demand  (as  a  party  can  now  do  in  all  the  cases 
in  which  he  as  defendant  may  set  up  a  counter-claim.) 

The  statute  is  general ;  it  protects  in  all  cases  except 
in  the  cases  of  misconduct  and  breach  of  duty  above  spe- 
cified ;  and  why  should  it  not  ?  The  very  object  of  the 
statute  was  the  protection  of  the  estates  of  deceased  per- 
sons. It  is  a  remedial  act,  and  is  not  to  be  defeated  by 
mere  change  of  places  by  the  parties. 

Kepresentatives  of  estates  might  otherwise  themselves 
defeat  these  excellent  provisions,  and  connive  at  a  destruc- 
tion of  the  estates  of  their  testators  or  intestates,  and  courts 
would  thus  lose  all  control  over  them. 

These  cases  are  both  actions  at  law.  The  referee  had, 
therefore,  no  discretion  to  allow  costs  ;  and  the  cases  do 
not  come  within  the  exceptions  that  authorize  the  court  to 
allow  costs  ;  and  as  they  cannot  allow  ordinary  costs,  they 
cannot  of  course  allow  extra  costs. 

Nor  do  I  think  these  cases  belong  to  the  class  of  "  extra- 
ordinary and  difficult  cases"  in  the  fair  interpretation  and 
meaning  of  those  terms,  even  if  the  court  had  the  power. 

Extraordinary  is  above  ordinary;  it  is  "  remarkable,"  "  un- 
common ;"  "  so  in  an  eminent  degree." 

I  have  been  able  to  see  no  such  character  in  these  cases. 

So,  too,  "  difficult  "  although  a  comparative  term,  is  to 
have  at  least  the  common  sense  meaning  and  common 
understanding  of  that  term,  as  applicable  to  the  character 
as  well  as  to  the  trial  of  actions. 

What  would  be  difficult  to  one  counsel  might  perhaps  be 
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quite  a  common  affair  to  another.  So  that  the  skill  or 
capacity  of  the  counsel  is  not  to  control. 

In  the  sense  contended  for,  every  case  is  "  difficult."  The 
difficulty  must  be  inherent  in  the  case  itself,  so  that  from 
its  peculiar  character  and  more  than  ordinary  features  it  is 
difficult 

If  compared  with  the  average  of  ordinary  cases  it  pre- 
sents nothing  but  a  good  deal  of  labor  of  the  common  and 
ordinary  kind,  then  it  is  not  "  difficult"  in  the  sense  contem- 
plated by  the  Code. 

These,  it  seems  to  me,  were  the  ordinary  class  of  litiga- 
ted cases.  The  counsel  on  both  sides  were  doubtless  faith- 
ful, diligent  and  persevering.  This  was  their  duty.  This 
was  their  implied  obligation  to  their  clients.  There  were 
two  cases  tried,  substantially  together ;  they  occupied 
three  days'  time — not  unusual  in  references  ;  the  same  tes- 
timony, as  far  as  applicable,  was  used  in  both  cases.  There 
was  no  summing  up  on  either  side.  The  cases  were  sub- 
mitted to  the  referee. 

If  these  are  "  difficult  and  extraordinary  cases,"  I  do  not 
see  why  all  litigated  cases  are  not  so.  The  statute  did  not, 
I  think,  mean  to  make  so  general  an  allowance. 

If  I  am  wrong  in  my  views  as  to  my  power  under  the 
statute,  I  should  be  constrained  to  deny  the  motions  for 
extra  allowance  upon  this  construction  of  the  statute.  I 
know  Judge  BARCULO,  in  one  case,  did  go  to  the  length  now 
contended  for.  He  has  not,  I  believe,  been  followed. 

The  motions  must  therefore  be  denied. 

From  the  last  order  this  appeal  is  brought. 
Fourth  District  General  Term,  March,  1860. 

H.  C.  ADAMS,  for  appellant,  argued  the  following  points: 

I.  The  first  ground  of  denial  stated  in  Mr.  Justice  CAMP- 
BELL'S order,  holding  that  the  motions  for  extra  allowance 
were  "  premature,"  <fec.,  was  erroneous. 
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1st.  Prior  to  the  adoption  of  section  317,  Code,  the  sta- 
tute required  a  special  application  for  costs  to  defendant, 
in  an  action  by  an  executor  as  plaintiff,  and  they  were 
awarded  or  not  upon  the  merits  of  the  case,  and  the  discre- 
tion of  the  court.  (2  R.  S.,  615,  1st,  2d  and  3d  ed*.,  §  18, 
[§  17  ;]  9  Wend.,  486  ;  Graham's  Pr.,  2d  ed.,  737.) 

2d.  That  provision,  (^  17,)  and  the  practice  which  pre- 
vailed under  it,  has  been  wholly  abrogated  by  the  Code, 
section  468,  and  section  317,  Code,  substituted,  which  gives 
to  the  defendant  in  such  action,  costs  "  as  in  an  action  by 
and  against  a  person  prosecuting  or  defending  in  his  own 
right"  &c.  (See  Code,  §  317  ;  Curtis  agt.  Dutton,  4  Sand. 
S.  C.,  719  ;  Woodruff,  adm'r  agt.  Cook,  14  How.  Pr.  R.,  486 ; 
Lemon  agt.  Wood,  16  How.  Pr.  R.,  286.) 

NOTE. — In  the  4th  and  5th  editions  of  the  Revised  Sta- 
tutes, (see  6th  ed.,  vol.  3,  t.  p.  908,  §  17,)  together  with  all 
sections  preceding  it  in  that  title,  are  wholly  omitted,  (see 
editor's  note  at  the  beginning  of  the  title,)  and  there  is  no 
provision  of  law  now  in  force  exempting  executors,  &c.  from 
costs,  except  the  solitary  section  41,  (2  R.  S.,  p.  90,)  refer- 
red to  in  section  317,  Code,  which  embraces  only  actions 
against  executors,  &c.,  not  actions  by  them.  (See  cases 
cited.} 

Now,  if  section  18,  [§  17,]  which  required  a  special  appli- 
cation for  costs,  in  actions  by  executors,  &c.,  has  been  abro- 
gated, then  how  shall  we  obtain  those  costs  given  to  us  by 
section  317,  Code? 

We  insist  the  object  of  section  317,  Code,  is  to  give  de- 
fendants sued  by  executors  costs  as  a  legal  right  against 
the  estate,  unless  on  defendant's  application  the  court  shall, 
for  certain  causes,  direct  the  same  to  be  paid  by  the  exec- 
utor personally.  (See  authorities  cited.} 

II.  The  only  cases  in  which  executors,  <fec.  are  exempt 
from  costs,  are  those  mentioned  in  section  41,  preserved 
solitary  and  alone  by  section  317,  Code. 

That  section  41  refers  exclusively  to  claims  against  the 
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estate  upon  which  suits  are  brought  against  the  executor, 
and  the  right  of  the  plaintiff  in  such  cases  is  dependent 
under  section  41,  2  R.  S.,  m.  p.  90.  (See  5th  ed.,  vol.  3.  t. 
p.,  176.) 

1st.  Upon  the  question  whether  the  plaintiff  has  pre- 
sented his  claim  against  the  estate  within  the  time  pre- 
scribed by  section  44,  [39,]  and  payment  "  unreasonably 
refused  or  neglected,"  or 

2d.  Whether  the  defendant  (i.  e.  the  executor)  "  refused 
to  refer  the  same"  pursuant  to  section  43,  [§  38,]  and  refer- 
red to  in  section  46  [§41.] 

Those  sections  from  38  to  41  refer  exclusively  to  claims 
against  the  estate  ;  the  time  and  mode  of  presentation  ;  and 
the  remedy  of  a  claimant  against  the  estate.  Of  course 
they  do  not  reach  these  cases. 

In  the  cases  therein  mentioned  the  estate  has  safeguards 
against  unnecessary  prosecutions  of  the  estate,  but  it  does 
not  follow  that  because  the  estate  is  protected  from  unne- 
cessary prosecutions,  that  its  representatives  are  licensed 
to  wage  a  litigious  war  against  an  individual  and  then 
plead  section  41  as  their  license. 

If  they  may  with  an  individual  they  may  with  a  whole 
community,  and  the  whole  scheme  of  our  laws  in  relation 
to  costs  is  upon  the  theory  that  if  an  unnecessary  and  un- 
founded prosecution  be  commenced  and  lost,  the  losing 
party  shall  pay  costs,  whether  he  be  a  representative  or 
an  individual. 

3d.  These  actions  are  not  embraced  in  section  41. 

The  executor  (instigated  by  the  sole  beneficiary  of  the 
estate)  prosecutes,  and  we  from  necessity  defend  in  both 
successfully. 

They  are  not  actions  "  founded  upon  claims  against  the 
estate,"  but  they  are  founded  upon  claims  of  the  estate 
against  the  defendant. 

The  defendant  had  no  control  over  these  causes.  He 
was  compelled  from  necessity  to  interpose  his  counter- 
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claims  in  the  one  and  the  superior  title  in  the  other,  of  both 
of  which  he  fully  apprised  the  executor  (and  also  the  sole 
devisee  and  legatee)  he  had,  and  both  of  which  he  has 
fully  established,  as  he  fully  apprised  them  he  would. 

He  is  therefore  entitled  as  a  legal  right  to  costs  under 
section  317.  (See  4  Sand.,  719;  14  How.,  486;  16  How., 
286.) 

III.  The  second  ground  stated  in  Mr.  Justice  CAMPBELL'S 
order,  that  "  no  certificate  of  the  referee  as  to  the  nature 
of  the  case,  &c.  has  been  presented,"  was  erroneous. 

There  is  no  provision  of  law  requiring  a  certificate  except 
the  last  paragraph  of  section  41,  but  that  applies  only  to 
such  cases  as  are  mentioned  in  that  and  the  three  preced- 
ing sections.  Of  course  it  is  inapplicable  to  these  cases, 
for  the  reasons  already  stated  in  Points  I  and  II. 

IV.  The  justice  erred  in  deciding  that  he  "  had  not  the 
power  to  grant  these  motions." 

This  decision  is  founded  upon  the  erroneous  idea  that 
defendant  was  not  entitled  to  any  costs  under  section  317. 

He  holds  that  section  41  applies  to  these  cases,  and  that 
under  it  we  are  not  entitled  to  any  costs.  This  was  errone-. 
ous,  as  we  think  we  have  already  shown  in  Points  I  and  II. 

We  have  shown  that  section  17,  m.  p.  615,  (2  R.  S., 
1st,  2d  and  3d  editions,)  has  been  abrogated  and  wholly 
omitted  in  the  4th  and  5th  editions,  and  that  Code,  section 
317,  down  to  the  first  period  of  that  section,  was  a  substi- 
tute for  section  17  ;  and  section  317,  Code,  gives  costs  as 
a  legal  right  in  the  class  of  cases  mentioned  in  section  17, 
where  the  executor  was  the  plaintiff. 

This  proves  that  two  distinct  classes  of  cases  were  and 
are  provided  for,  viz  :  1st.  Where  the  executor  was  the 
prosecutor,  as  in  section  17,  (2  R.  S.,  m.  p.,  615;)  and  2d. 
Where  the  executor  is  the  defendant,  as  in  section  41,  (2 
R.  S.,  m.  p.,  90.) 

We  deny  that  section  41  of  the  Revised  Statutes  goes  to 
the  broad  extent  claimed  by  the  justice  in  his  opinion. 
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If  it  were  so,  representatives  could  by  unnecessary  pro- 
secutions vex  and  harass  a  whole  community  with  impunity, 
and  thus  compel  individuals  to  buy  their  peace.  Are 
estates  or  their  representatives  privileged  to  that  extent  ? 

The  justice  refers,  in  his  opinion,  to  the  case  of  Belding 
agt.  Knowlton,  (3  Sand.  S.  C.,  758  ;)  Benedict  agt.  Caffe,  (3 
Duer,  672  ;)  and  Fort  agt.  Goading,  (9  Barb.,  388-394,  per 
WILLARD,  J.)  But  they  do  not  support  the  views  of  his 
honor,  for  the  reasons  already  stated. 

V.  His  honor  claims  that  "  it  does  not  change  and  ought 
not  to  change  the  liability  of  a  representative  to  costs  that 
the  claim  was  interposed  as  a  defence  in  the  form  of  a 
counter-claim,"  &c. 

With  all  possible  respect  for  his  honor,  we  think  it  wholly 
unnecessary  to  set  out  on  a  circumpolar  exploration  to  get 
around  the  plain  letter  of  the  law.  We  have  shown  that 
the  law  provides  for  distinct  classes  of  cases. 

1st.  Where  the  executor  was  plaintiff  or  prosecutor,  as 
in  section  17,  (2  R.  S.,  m.  p.  615,)  now  incorporated  in  sec- 
tion 317,  Code,  which  gives  costs  against  executors  as  a 
legal  right,  &c.,  and  dispensing  with  the  necessity  of  a  spe- 
cial application,  &c. 

2d.  Where  the  action  was  founded  upon  a  demand 
against  the  estate,  section  41  (2  R.  S.,  m.  p.  90)  must  have 
been  complied  with,  <fec. 

Were  these  actions  founded  upon  defendant's  counter- 
claims in  the  first  and  superior  title  in  the  second  ?  They 
were  founded  upon  a  claim  to  recover  the  $500  note,  and 
the  claim  of  the  property  by  the  executor. 

Actions  are  founded  upon  the  subject  matter  stated  in 
the  complaint.  But  it  would  be  comical  to  say  that  an 
action  is  founded  upon  a  defence;  that  a  suit  is  commenced, 
<fec.  upon  what  may  appear  in  defendant's  answer,  <fcc. 

The  question  of  costs  depends  upon  no  qualification 
except  as  in  section  41,  which  does  not  protect  him  from 
being  sued,  but  from  being  unnecessarily  sued,  and  this  his 


464  NEW  YORK  PRACTICE  REPORTS. 


Fox  agt.  Fox. 


honor  calh  a  remedial  act,  and  so  it  is.  It  remedies  unne- 
cessary prosecutions  against  estates.  So  was  section  17  a 
remedial  act ;  it  remedied  unnecessary  prosecutions  by 
estates  against  individuals.  Section  17  is  now  abrogated 
and  costs  are  provided  for  in  section  317,  Code ;  and  that, 
too,  is  a  remedial  act. 

There  is  no  special  privilege  on  either  side.  The  whole 
scheme  of  our  laws  is  founded  upon  a  remedial  theory ; 
they  protect  individuals  as  well  as  estates. 

But  even  if  the  justice  were  right  in  his  views  as  to  the 
action  founded  on  the  note,  he  was  clearly  wrong  as  to  the 
action  in  trover  for  the  property,  for  there  the  defendant 
had  no  claim  to  present.  He  had  the  possession  of  the 
property  under  a  claim  of  title,  and  he  needed  nothing 
more.  How  could  the  justice  apply  section  41  to  that  case  ? 

In  short,  the  principles  we  contend  for  have  been  repeat- 
edly pronounced  at  general  term  in  like  cases.  (See  4  Sand. 
S.  C.,  OAKLEY,  J. ;  14  How.  Pr.  R.,  486,  BALCOM,  J.  ;  16  id., 
286,  WELLES,  J.) 

And  where  a  decision  of  this  court  is  pronounced  at  a 
general  term  thereof,  &c.,  it  is  authoritative  and  binding 
as  such  upon  the  judges  of  this  court,  amd  all  subordinate 
tribunals,  and  in  all  places,  until  overruled,  &c.,  or  reversed 
by  the  court  of  appeals.  (16  How.  Pr.  R.,  289;  9  Barb. 
R.,  489.) 

His  honor  seems  to  suppose  that  "  representatives  might 
connive,"  &c. 

This,  we  think,  is  borrowing  trouble ;  the  law  makes 
them  liable,  in  various  ways,  for  such  conduct. 

His  honor  also  seems  to  suppose  that  "  courts  would  lose 
all  control  over  them." 

But  courts  have  entire  control  over  them,  and  cannot 
very  well  lose  it.  Courts  have  ample  power  by  law  to 
order,  restrain,  attach  or  remove  them. 

VI.  The  views  of  his  honor  as  to  whether  these  are  "  dif- 
ficult and  extraordinary"  cases,  &c.,  we  think  are  erro- 
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neous.  The  justice  says,  "  what  would  be  difficult  to  one 
counsel  might  perhaps  be  quite  a  common  affair  to  another, 
so  that  the  skill  or  capacity  of  the  counsel  is  not  to  con- 
trol." 

If  this  be  a  correct  view,  then  the  latter  portion  of  sec- 
tion 309  must  be,  for  all  practical  purposes,  a  dead  letter 
to  the  profession ;  for  what  would  be  "  difficult"  to  the 
average  and  even  to  those  who  are  regarded  as  superior  in 
the  profession,  "  might  be  quite  a  common  affair"  to  those 
who  are  pre-eminent.  And  who  shall  judge  what  is  "  diffi- 
cult" ? — where  are  the  landmarks  ? 

It  is  easy  to  perceive  that  under  that  view,  section  309 
would  be  of  no  practical  importance  or  benefit  to  the  pro- 
fession. The  true  inquiry  is,  was  the  labor,  skill  or  pro- 
fessional requirement  sufficiently  provided  for  by  the  fee 
bill  ?  If  not,  then  by  section  309,  the  court  should  make  a 
suitable  indemnity.  (9  Barb.,  395  ;  5  Haw.  Pr.  R.,  121,  152.) 

It  was  conceded  on  the  part  of  the  plaintiff  that  these 
causes  were  "  extraordinary,"  but  it  was  denied  that  they 
were  "  difficult,"  and  his  honor  the  justice  says,  "  the  diffi- 
culty must  be  inherent." 

We  claim  that  they  were  both  "  difficult  and  extraordi- 
nary," because  of  the  amount  in  question  ;  the  extended 
range  of  inquiry  into  the  large  and  varied  business  of  the 
testator  ;  and  the  large  number  of  necessary  witnesses  sub- 
poenaed and  sworn ;  the  unusual  number  of  matters  liti- 
gated, as  shown  by  the  report  and  otherwise  ;  the  double 
claims  against  the  defendant,  i.  e.  the  claim  to  recover  the 
value  of  the  property  in  one  suit  as  a  counter-claim  to  de- 
fendant's counter-claim,  and  the  value  of  the  same  property 
in  the  other  suit ;  amendment  of  plaintiff's  pleadings  ;  ques- 
tions of  law  as  to  the  competency  of  evidence ;  the  large 
amount  of  time,  labor  and  expense  incurred  by  defendant 
to  vindicate  his  rights  and  to  defend  himself  against  these 
unreasonable  and  vexatious  prosecutions  instigated  by  the 
sole  devisee  and  legatee  of  the  estate,  and  doubly  prose- 
VOL.  XXH.  30 
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cuted  against  him  by  the  plaintiff  on  his  part,  and  the  sole 
devisee,  &c.  on  her  part,  by  separate  counsel. 

In  the  language  of  Justice  WILLARD,  in  Fort  agt.  Good- 
ing,  (9  Barb.,  395,)  "  the  regular  fee  bill  affords  no  ade- 
quate compensation  for  professional  services  in  such  cases." 

And  the  effect  of  prosecuting  by  separate  counsel  was  to 
increase  the  defendant's  labor  two-fold,  without  any  increase 
of  compensation  (unless  the  court  will  allow  it  under  sec- 
tion 309,  Code.)  The  plaintiff  on  his  part  had  his  duty  to 
employ  counsel,  and  the  sole  devisee  and  legatee  had  per- 
haps a  strict  right  to  employ  counsel  on  her  part,  (an  unu- 
sual and  extraordinary  affair,  to  say  the  least  of  it;)  but 
the  defendant  should  not  be  prejudiced  by  the  extra  labor 
and  difficulty  thus  cast  upon  him. 

If  the  sole  devisee  and  legatee  of  the  whole  estate  insists 
on  her  extreme  rights  to  multiply  the  "  difficult  and  extra- 
ordinary" feature  of  these  cases,  the  plaintiff  should  not 
and  the  sole  devisee,  &c.  cannot  complain  if  she  is  required 
thus,  in  part,  to  indemnify  the  defendant  for  extra  labor, 
costs  and  difficulties  thus  cast  upon  the  defendant.  See 
the  emphatic  language  of  WILLARD,  J.,  9  Barb.,  395 ;  and 
see  BARCULO,  J.,  in  5th  How.  Pr,  R.,  121  and  153. 

The  order  appealed  from  should  be  vacated,  with  costs. 

P.  GRIDLEY  and  A.  H.  AYRES,  for  respondent. 

By  the  court,  JAMES,  Justice.  A  motion  was  made  in 
each  of  the  above  entitled  causes  for  the  ordinary  costs 
against  the  plaintiff,  and  for  an  extra  allowance  under  sec- 
tion 309  of  the  Code.  Both  motions  were  denied  at  the 
special  term,  from  which  decision  the  defendant  appeals. 

The  first  action  was  brought  upon  a  note  for  $500  found 
among  the  executor's  papers,  made  by  the  defendant.  The 
answer,  among  other  defences,  set  up  a  counter-claim 
against  the  testator. 

The  second  action  was  brought  to  recover  property  in 
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the  defendant's  possession,  claimed  to  belong  to  the  estate, 
worth  $760.  The  answer  set  up  title  in  the  defendant. 

Before  action  brought  on  the  note,  the  plaintiff  was 
informed  that  the  defendant  did  not  owe  the  estate  any 
thing,  but  that  the  estate  was  indebted  to  him.  After  that 
this  action,  as  well  as  the  other,  was  commenced  by  express 
direction  of  the  devisee  and  legatee  of  the  will. 

Both  actions  were  referred,  and  occupied  three  days  in 
their  trial ;  ten  witnesses  were  sworn  on  the  part  of  plain- 
tiff, and  fourteen  on  behalf  of  defendant.  The  referee 
reported  in  favor  of  the  defendant  in  both  actions  ;  and  in 
the  first  action  for  the  sum  of  $2,123.77. 

The  defendant  in  each  of  the  above  causes  was  entitled 
to  the  ordinary  costs  of  the  action,  as  of  course  without 
motion,  or  application  to  the  court.  (  Woodruff,  ffc.  agt. 
Cook,  14  How.  Pr.  R.,  481;  Curtis  agt.  Dutton,  4  Sand.  R., 
719.)  Prior  to  the  adoption  of  section  317  of  the  Code, 
the  Revised  Statutes  read  as  follows  :  (2  R.  S.,  615,  §§  16 
and  17  :)  §  16.  "In  all  actions  and  proceedings  in  which 
the  plaintiff  would  be  entitled  to  costs,  upon  a  judgment 
rendered  in  his  favor,  if,  after  the  appearance  of  the  defend- 
ant, such  plaintiff  be  non-suited,"  &c.,  "  or  judgment  pass 
against  him  on  verdict,  demurrer,  or  otherwise,"  <fec.,  "  the 
defendant  shall  have  judgment  to  recover  against  such 
plaintiff  full  costs,"  <fec.  §  17.  "  But  the  last  section  shall 
not  extend  to  give  a  defendant  costs  against  executors  or 
administrators,"  <fec.,  "  unless  upon  special  application,  the 
court  shall  award  costs  against  them,"  <fec. 

This  statute  required  a  special  application  to  the  court 
for  costs,  in  all  cases  where  a  defendant  succeeded  in  an 
action  against  an  executor  or  administrator  plaintiff. 

These  provisions  of  the  Revised  Statutes  were  abrogated 
by  the  Code,  (sees.  304,  305,  317  and  468,)  so  far  as  costs 
against  executors  or  administrators  are  concerned.  Sec- 
tion 317  of  the  Code  is  substituted  for  all  the  provisions  of 
the  Revised  Statutes,  except  section  41,  (2  R.  S.,  90,)  which 
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is  expressly  retained,  Section  317  of  the  Code  declares 
that  "  in  an  action  prosecuted  or  defended  by  an  executor 
or  administrator,  costs  shall  be  recovered  as  in  an  action 
by  and  against  a  person  prosecuting  in  his  own  right," 
except  when  exempted  therefrom  by  section  41,  (2  R.  S., 
90.)  Now,  section  41  does  not  exempt  executors  or  admin- 
istrators from  costs  in  actions  brought  by  themselves.  That 
section  relates  only  to  actions  brought  against  executors 
and  administrators,  not  such  as  are  brought  by  them. 
(  Woodruff  agt.  Cook,  supra.}  The  section  says,  "  in  such 
suits  no  costs  shall  be  recovered  against  the  defendants ; 
nor  shall  any  costs  be  recovered  in  any  suit  at  law,  against 
any  executors  or  administrators,  to  be  levied  of  their  pro- 
perty or  of  the  property  of  the  deceased,  unless  it  appear 
that  the  demand  on  which  the  action  was  founded  was  pre- 
sented within  the  time  aforesaid,  and  its  payment  was 
unreasonably  resisted  or  neglected,  or  that  the  defendant 
refused  to  refer  the  same,"  &c.  It  is  unmistakable  that 
this  section  contemplated  only  actions  brought  against  the 
executor  or  administrator  ;  not  only  are  they  there  spoken 
of  as  defendants,  but  the  exception  is  as  to  demands  exist- 
ing against  the  estate. 

In  neither  of  these  cases  was  the  demand  on  which  the 
action  was  founded,  a  demand  against  the  estate.  Suppose 
a  set-off  was  allowed  in  the  first  case,  the  action  was  not 
predicated  upon  that  set-off ;  and  to  the  second  action  there 
was  simply  a  defence.  It  is  clear,  therefore,  that  these 
were  not  actions  where  an  executor  or  administrator  is,  by 
the  Revised  Statutes,  exempted  from  costs,  and  hence, 
having  been  defeated,  costs  against  them  follow  to  the  suc- 
cessful party  as  a  matter  of  course. 

Therefore,  that  part  of  Justice  CAMPBELL'S  order,  holding 
the  application  for  an  extra  allowance  premature,  because 
no  order  had  been  obtained  for  the  ordinary  costs  of  the 
action,  was  erroneous  ;  and  that  part  of  the  order  of  the 
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special  term  appealed  from,  which  held  that  the  defendants 
were  not  entitled  to  costs  in  the  action,  must  be  reversed. 

Upon  the  question  of  an  extra  allowance,  I  fully  concur 
with  the  special  term,  and  adopt  the  opinion  of  the  learned 
judge,  written  on  that  occasion. 

The  Code,  in  difficult  and  extraordinary  cases  where  a 
trial  has  been  had,  permits  the  court  in  its  discretion  to 
make  further  allowance  to  any  party,  (§  309.)  A  similar 
clause  was  formerly  attached  to  section  308,  but  was  re- 
pealed in  1857.  In  1858  a  similar  clause  was  attached  to 
section  309,  with  this  difference,  that  now  the  case  must 
be  both  difficult  and  extraordinary,  while  under  the  former, 
if  it  was  either,  it  was  sufficient.  Under  the  former  statute 
the  rulings  of  the  courts  were  in  many  instances  extremely 
broad  and  liberal ;  so  much  so  as  for  a  time  to  bring  the 
provision  into  disgrace.  One  judge  made  an  extra  allow- 
ance when  an  injunction  was  taken  for  want  of  an  affidavit 
of  merits  ;  another,  in  all  referred  cases  ;  another,  where  a 
trial  lasted  four  or  five  days ;  another,  in  all  litigated 
cases ;  and  another,  in  all  cases  where  there  had  been  a 
trial.  All  these  cases  ever  seemed  to  me  to  be  a  violation 
of  the  plain  letter  and  spirit  of  the  statute,  calculated  to 
produce  injury  to  the  profession  and  bring  the  whole  ques- 
tion of  costs  into  disrepute, 

The  legislature  had  provided  a  fee  bill  in  ordinary  ac- 
tions, which  they  deemed  just  as  between  the  parties.  To 
prevent  injustice,  it  provided  in  difficult  or  extraordinary 
cases  for  an  additional  compensation  in  the  discretion  of 
the  court.  An  extra  allowance,  therefore,  in  any  case 
whether  difficult  or  extraordinary,  or  not,  was  a  complete 
nullification  of  the  legislative  intent,  and  a  violation  of  its 
plainly  expressed  will. 

Since  the  adoption  of  the  present  statute,  so  far  as  my 
knowledge  extends,  courts  have  been  more  careful  and 
strict  in  giving  it  construction. 

Was  either  of  these  cases  both  difficult  and  extraordi- 
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nary  ?  If  so,  wherein  ?  It  is  not  shown  that  either  involved 
a  difficult  question  of  law,  or  that  they  were  difficult  of 
trial ;  or  extraordinary  in  their  nature,  character,  or  mode 
of  prosecution.  On  the  contrary,  the  actions  were  ordinary 
actions,  conducted  in  the  ordinary  way,  having  a  large 
number  of  witnesses  on  each  side,  and  took  the  necessary 
time  for  their  examination.  Such  a  case  is  not  difficult 
and  extraordinary,  within  the  meaning  of  section  309  of 
the  Code. 

The  order  of  the  special  term  should  be  modified  as 
above  indicated,  and  nothing  more.  The  ordinary  costs 
are  properly  chargeable  against  the  plaintiff,  and  there- 
fore the  first  part  of  the  motion  was  not  necessary ;  the 
second  part  defendant  was  not  entitled  to.  No  costs  on 
this  appeal  should  be  allowed  to  either  party. 

- 
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On  granting  or  denying  an  application  for  judgment,  when  made  under  section  247 
of  the  Code,  only  the  costs  of  a  motion  can  be  recovered. 

The  notice  of  that  application  is  not  a  notice  of  a  trial  of  the  action ;  and  the  hear- 
ing of  the  application  is  not  a  trial,  within  the  meaning  of  the  word  trial,  as 
used  in  chapters  2,  3,  4  and  5  of  title  8  of  the  Code,  or  as  used  in  section  307, 
subs.  3  and  4. 

Special  Term,  February  5,  1862. 

Before  BOSWORTH,  Ch.  Justice. 

THIS  is  a  motion  by  the  defendants  for  a  re-taxation  of 
costs,  on  the  ground  that  the  clerk  has  allowed  items  not 
taxable.  The  facts  are  stated  in  the  opinion. 

WM.  B.  LEEDS,  for  defendants. 
C.  H.  SMITH,  for  plaintiffs. 
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BOSWORTH,  Ch.  Justice.  Judgment  has  been  given  for 
the  plaintiffs  under  section  247  of  the  Code,  on  a  demurrer 
to  their  complaint,  and  the  clerk  has  allowed  them  costs, 
viz  :  "  after  notice  of  trial  and  before  trial,  $10 ;  trial  of 
issue  of  law,  $15  ;  clerk's  fee  on  trial,  $1." 

The  defendants  have  appealed  from  the  taxation,  and 
insist  that  neither  of  these  items  is  taxable. 

In  the  Rochester  City  Bank  agt.  Rapelye,  (12  //bio.,  26,) 
the  supreme  court,  at  general  term,  in  the  seventh  district, 
in  1855,  held  that  neither  of  these  items  was  taxable.  A 
well-reasoned  opinion  was  delivered  in  support  of  the  judg- 
ment. HARRIS,  J.,  in  Gould  agt.  Carpenter,  (7  How.  Pr.  R., 
97-99,)  held  the  same  views.  MORRIS,  J.,  in  Roberts  agt. 
Morrison,  (7  How.,  396,)  in  1853  ;  and  the  superior  court 
of  the  city  of  Buffalo,  in  Pratt  agt,  Jlllen,  (19  How.  Pr.  R., 
450,)  in  1858,  held  that  these  items  are  taxable.  In  the 
latter  case  no  notice  is  taken  of  the  decision  in  12  How., 
26,  (supra.) 

In  the  first  place,  there  has  been  no  notice  of  trial  served 
in  this  case  ;  and  there  have  not,  therefore,  been  any  pro- 
ceedings subsequent  to  notice  of  trial  and  before  trial,  for 
which  $10,  or  any  other  sum  can  be  allowed. 

Notice  of  trial  must  be  given  for  a  term  of  the  court,  and 
at  least  fourteen  days  prior  to  its  commencement,  (Code, 
§  256.)  In  such  a  case  the  attorney  must  file  a  note  of 
issue ;  the  clerk  must  place  the  cause  on  the  calendar  ;  and 
the  party,  before  he  can  be  heard,  must  wait  until  the 
cause  is  reached  in  its  order  on  the  calendar.  The  cause 
must  then  be  tried  in  open  court,  before  the  court,  fCude, 
§  255.)  The  decision  of  the  court  upon  the  trial  must  be 
in  writing,  stating  the  conclusions  of  law.  (Code,  §  267.) 
For  these  services  the  Code  allows  to  the  prevailing  party 
$10  costs  for  all  proceedings  subsequent  to  the  notice  of 
trial  and  before  trial  ;  and  $15  for  the  trial  of  the  issue, 
and  to  the  clerk  a  trial  fee  of  $1.  (Code,  §  307,  subs.  3  and 
4,  and  §312.) 
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Under  section  247  the  party  may  apply  to  a  judge  of  the 
court,  out  of  court,  upon  a  notice  of  five  days,  for  judg- 
ment. No  note  of  issue  is  filed  ;  the  cause  is  not  placed  on 
a  calendar ;  there  is  no  delay  in  attending  a  term  of  the 
court,  and  waiting  until  the  cause  is  reached  ;  and  the  clerk 
of  the  court  performs  no  duties,  and  is  not  present. 

Suppose  the  judge  merely  decides  that  the  demurrer 
is  not  frivolous,  and  as  a  consequence  that  it  must  be  no- 
ticed for  trial  and  placed  on  the  calendar  ;  what  costs  can 
be  given  ? 

If  the  proceeding  is  a  trial  within  the  meaning  of  §  307, 
provided  a  judgment  had  been  given  against  the  demurrer 
as  frivolous,  it  is  none  the  less  a  trial  because  the  judge 
decides  it  is  not  frivolous.  Yet,  I  think  it  has  not  been  pre- 
tended that  it  is  not  a  proper  disposition  of  the  applica- 
tion to  deny  it  in  such  a  case,  with  the  costs  of  a  motion. 

If  it  be  a  trial,  such  practice  would  be  erroneous ;  for  if 
the  party  demurring  finally  succeeded  and  recovered  costs. 
he  would  recover  for  this  proceeding  the  items  in  question. 

Section  307,  in  its  provisions  as  to  costs  of  a  trial,  and 
as  to  costs  before  notice  of  trial  and  for  all  subsequent  pro- 
ceedings before  trial,  refers  exclusively  to  a  trial  as  regu- 
lated by  chapters  2,  3,  4  and  5  of  title  8  of  the  Code. 

Section  247  is  part  of  the  chapter  entitled  "  judgment 
upon  failure  to  answer,"  which  consists  of  three  sections. 
The  first  (§  245)  defines  a  judgment ;  the  second  (§  246) 
regulates  the  proceedings  for  taking  judgment  where  there 
is  no  answer ;  and  the  third  (§  247)  enables  a  party  to 
obtain  judgment  without  the  delay  of  a  trial,  where  the 
answer  or  reply  neither  puts  any  material  allegation  of  the 
previous  pleading  at  issue,  nor  contains  any  substantive 
new  matter,  or  where  the  pleading  demurred  to  is  clearly 
sufficient  in  law. 

It  is  true,  the  court  decides  the  controversy,  if  it  holds  the 
pleading  alleged  to  be  frivolous,  to  be  so.  But  it  does  not 
determine  the  controversy,  if  it  holds  it  not  to  be  frivolous. 
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If  a  trial  in  the  case  first  supposed,  it  must  be  in  that  last 
supposed,  because  the  court  gives  all  the  consideration  to 
and  examination  of  the  matter  which  section  247  contem- 
plates, whether  it  grants  or  denies  the  application.  But  if 
the  court  denies  it,  it  in  effect  decides  that  the  cause  must 
be  tried  as  prescribed  by  the  Code  ;  and  that  the  party, 
whose  pleading  is  attacked  as  frivolous,  is  entitled  to  a 
trial,  and  declines  to  dispose  of  the  issues  upon  their  merits. 

I  think  the  questions  raised  by  this  appeal  were  correctly 
decided  in  12  How.  Pr.  R.t  26,  (supra,)  and  that  there  is  no 
trial  of  a  cause  within  the  meaning  of  the  word  trial  as 
used  in  section  252  or  in  section  307,  (subs.  2  and  4,)  and 
section  312,  when  judgment  is  ordered  on  a  notice  of  five 
days,  under  section  247.  There  cannot  be  a  trial  of  a 
cause  before  a  judge  of  the  court  out  of  court,  under  any 
provisions  of  the  Code.  The  application  for  judgment 
under  section  247  may  be  heard  out  of  court,  and  is  allowed 
in  the  cases  named  in  that  section,  to  avoid  the  delay  and 
expense  of  a  trial. 

A  decision  on  motion,  striking  out  an  entire  answer  as 
sham,  leaves  the  plaintiff  at  liberty  to  take  judgment  as  a 
matter  of  course.  It  is,  practically,  as  much  a  trial  as  a 
decision  on  a  motion  out  of  court,  that  a  demurrer  is  frivo- 
lous. In  the  one  case  it  is  decided  that  the  answer  pre- 
sents no  real  issue  to  be  tried,  for  the  reason  that  it  is  false 
and  is  put  in,  in  bad  faith,  for  delay ;  and  in  the  other, 
that  the  demurrer  presents  no  question  worthy  of  consider- 
ation. But  the  decision  in  each  case  disposes  of  the  action ; 
yet  neither  proceeding  is  a  trial,  and  each  is  merely  a  mo- 
tion. (The  People  agt.  McCumber,  18  JV.  Y.  R.,  315-326.) 
The  only  costs  allowable  for  making  or  opposing  it,  are 
those  of  a  motion. 

The  taxation  must  be  set  aside,  and  the  items  in  ques- 
tion be  disallowed  on  a  re-taxation. 
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SUPREME  COURT. 

WILLIAM  WELCH  and  JOSIAH  E.  TITTSWORTH  agt.  MORRIS  F. 
JAMES  and  JOHN  SWEET. 

Where  the  assignee  of  a  judgment  which  was  a  lien  upon  separate  parcels  of  land 
belonging  to  the  judgment  debtors,  one  of  which  parcels  was  subsequently  con- 
veyed to  a  bona  Jide  purchaser,  sold  the  latter  premises  on  his  judgment  with  a 
full  knowledge  that  his  judgment  could  be  collected  out  of  the  other  unincumbered 
property  of  the  judgment  debtors,  and  after  a  tender  of  the  amount  of  the  judg- 
ment had  been  made  to  him  without  objection,  upon  which  sale  the  assignee  be- 
came the  purchaser, 

Held,  that  the  sale  be  set  aside  with  costs  of  the  motion,  and  a  perpetual  stay  res- 
pecting the  land  in  question,  until  the  remedy  against  the  other  property  had 
been  exhausted. 

Monroe  Special  Term,  4th  Monday  of  October,  1861. 

MOTION  on  the  part  of  Robert  L.  Dorr,  grantee  of  a  lot 
of  land  in  Dansville,  Livingston  county,  formerly  owned  by 
William  Welch,  one  of  the  above  named  plaintiffs,  to  set 
aside  the  sale  of  said  lot  made  under  an  execution  in  favor 
of  Alonzo  Bradner,  assignee  of  the  above  named  defendants, 
on  the  8th  of  August,  1861.  The  lot  was  conveyed  to  Dorr 
after  the  judgment  had  become  a  lien  on  the  said  land. 
Griswold  purchased  of  Welch,  and  Dorr  of  Griswold. 

R.  L.  DORR,  in  person. 

JOHN  A.  VAN  DERLIP,  for  A.  Bradner,  assignee  of 
James  and  Sweet. 

JOHNSON,  Justice.  The  affidavits  and  evidence  show, 
beyond  any  doubt  or  cavil,  that  the  judgment  in  question 
might  have  been  collected,  and  still  may  be,  from  unincum- 
bered real  estate  belonging  to  the  judgment  debtors,  upon 
which  it  was  a  lien,  without  resorting  to  the  lot  in  ques- 
tion, which  was  subject  to  other  liens,  and  which  Griswold 
had  purchased  in  part  satisfaction  of  his  judgment  and 
claim  upon  it. 

Bradner,  the  assignee  of  the  judgment  upon  which  the 
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sale  was  made,  was  in  the  situation  of  a  creditor  having  a 
claim  upon  two  funds,  on  one  of  which  another  person  had 
also  a  claim,  and  which  other  person  will  be  prejudiced  by 
allowing  such  creditor  to  satisfy  his  debt  out  of  the  funds 
subject  to  both  claims.  In  such  cases  equity  will  always 
compel  the  creditor  to  take  satisfaction  out  of  the  fund  to 
which  he  alone  has  a  claim  in  the  first  instance. 

He  must  exhaust  that  fund  before  resorting  to  the  other. 
The  same  principle  applies  where  the  debtor  has  alienated 
a  portion  of  his  estate.  The  court  will  compel  the  credi- 
tor to  resort  to  the  unsold  portion  first,  and  exhaust  that 
before  going  to  that  which  the  debtor  has  alienated.  This 
the  court  will  always  do,  in  furtherance  of  justice  in  the 
exercise  of  its  equitable  powers  over  its  own  process. 
(Clowes  agt.  Dickinson,  9  Cow.,  403  ;  Davis  agt.  Tiffany,  1 
Hill,  642  ;  Smith  agt.  Page,  15  John.,  395  ;  Lansing  agt. 
Orcutt,  16  id.,  4.) 

Many  more  cases  might  be  cited  to  the  same  effect ;  but 
there  is  no  doubt  about  the  principle.  It  is  clear  upon  the 
papers  before  me,  that  Dorr,  the  present  owner,  who  took 
from  Welch's  grantee,  will  be  seriously  injured  by  allowing 
this  sale  to  stand,  while  the  assignee  of  the  judgment,  on 
the  contrary,  can  have  no  difficulty  in  satisfying  his  judg- 
ment out  of  other  property.  It  is  quite  apparent,  also,  that 
Griswold,  who  purchased  from  Welch's  agent,  did  so  in  the 
confident  expectation  that  the  lien  of  the  judgment  would 
be  discharged  from  that  property,  and  had  no  wish  or 
intention  to  interfere  with  the  security  or  the  collection  of 
the  judgment. 

The  purchaser  at  the  sheriff's  sale  is  the  assignee  of  the 
judgment,  so  that  complete  justice  may  be  done  without 
affecting  any  rights  or  interests,  acquired  bona  fide.  It  is 
claimed,  however,  on  behalf  of  the  assignee  of  the  judg- 
ment, that  Tittsworth  has  paid  his  full  share  of  the  judg- 
ment, and  the  land  in  question  ought  in  equity  to  be  held 
to  pay  Welch's  portion.  But  this  is  a  question  with  which 


476        NEW  YORK  PRACTICE  REPORTS. 

Perkins  agt.  Mead. 

the  creditor  has  nothing  to  do.  He  cannot  thus  place  him- 
self in  the  way  of  Welch's  creditors  or  grantees,  nor  could 
Tittsworth  compel  him  to  do  so.  The  law  will  so  appro- 
priate the  property  of  both  debtors,  that  all  the  debts  of 
each  may  be  paid.  It  is  quite  evident  that  both  the 
assignee  and  the  sheriff  have  been  acting  throughout  with 
a  view  of  favoring  Tittsworth,  at  the  expense  of  Dorr  and 
Griswold.  They  persisted  in  selling  the  property  in  ques- 
tion, after  all  the  facts  had  been  brought  home  to  their 
knowledge,  and  in  the  face  of  Dorr's  remonstrance  and  for- 
bidding the  sale,  and  the  assignee  even  refused  to  take  his 
money  and  assign  the  judgment.  He  says  now  that  no 
costs  were  tendered,  but  only  the  amount  due  on  the  judg- 
ment ;  but  he  made  no  such  objection  when  the  tender  was 
made,  and  did  not  place  his  refusal  on  that  ground. 

The  sale  must  therefore  be  set  aside,  and  all  subsequent 
proceedings,  and  a  perpetual  stay  ordered  as  respects  the 
land  in  question,  until  the  other  property  subject  to  the 
judgment  has  been  sold,  and  the  remedy  exhausted  upon 
that.  The  assignee  of  the  judgment  must  also  pay  $10 
costs  of  this  motion. 


y 


SUPREME  COURT, 
v 

LORENZO  PERKINS  agt.  JOHN  MEAD  and  THOMAS  BROOKS. 

. 

A  motion  to  set  aside  a  summons  for  irregularity  will  be  denied  with  costs,  where 
the  notice  of  motion  does  not  specify  the  grounds  of  the  motion,  or  in  what  the 
irregularity  consists. 

Submitted  Ontario  Special  Term,  April,  1857. 
MOTION  by  defendants  to  set  aside  a  summons  for  irregu- 
larity, &c. 

P.  E.  CORNWELL,  for  defendants. 
J.  C.  SMITH,  for  plaintiff. 
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WELLES,  Justice.  The  motion  is  to  set  aside  the  sum- 
mons for  irregularity,  without  indicating  in  any  manner  in 
the  notice,  in  what  the  alleged  irregularity  consists.  After 
reading  the  moving  papers,  I  was  at  a  loss  to  conjecture 
the  irregularity  complained  of,  until  I  examined  the  points 
and  brief  of  the  moving  counsel. 

The  plaintiff's  counsel  in  his  points  takes  this  objection, 
and  insists  that  rule  25  be  applied,  which  was  intended  for 
precisely  such  a  case.  There  is  no  good  reason  why  the 
rule  should  not  be  enforced.  If  the  merits  were  involved 
in  the  least  in  the  motion,  it  would  be  denied  without  pre- 
judice. But  they  are  not,  and  the  motion  is  denied  gener- 
ally for  the  reason  that  the  irregularity  alleged  is  not  spe- 
cified in  the  notice,  with  $7  costs. 


SUPREME  COURT. 

SELOVER,  receiver,  &c.  agt.  FORBES. 

A  motion  founded  on  irregularity  of  any  proceedings,  cannot  be  made  where  the 

irregularity  complained  of  is  not  specified  in  the  notice.     (See  to  the  same  effect 

the  case  of  Perkins  agt.  Mead,  p.  476.) 
Stringent  terms  imposed  on  the  defendant  on  opening  the  judgment  by  default 

against  him,  where  his  best  excuse  WAS  that  both  he  and  his  attorney  neglected 

to  attend  to  the  case. 

JVeio  York  Special  Term,  October,  1859. 

MOTION  by  defendant  to  open  judgment  by  default,  and 
to  be  allowed  to  come  in  and  defend. 

INGRAHAM,  Justice.  This  motion  cannot  be  made  for  any 
irregularity  even  if  there  were  such  a  ground,  because  the 
irregularity  complained  of  is  not  stated  in  the  notice. 

The  only  question  therefore  is,  whether  the  defendant 
has  shown  any  good  cause  for  opening  the  judgment. 

At  best  the  excuse  is  that  both  he  and  his  attorney  neg- 
lected to  attend  to  the  case,  the  one  because  the  receiver 
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had,  through  a  trick  practiced  upon  him,  been  induced  to 
discontinue  the  action,  which  discontinuance  was  after- 
wards set  aside,  and  the  other  because  he  did  not  know 
where  his  client  was  to  be  found. 

Under  ordinary  circumstances  such  excuses  ought  to  be 
of  no  avail,  but  as  this  action  is  brought  by  a  receiver  who 
has  no  knowledge  of  the  validity  of  the  claim,  except  that 
which  is  obtained  from  others,  and  as  the  defendant  denies 
positively  any  indebtedness  whatever,  I  have  with  much 
hesitation  come  to  the  conclusion  to  allow  the  defendant  a 
trial  upon  the  following  terms,  viz  :  The  judgment  and  exe- 
cution to  stand  as  security,  and  the  sheriff  to  be  allowed 
to  proceed  on  the  execution  unless  the  defendant  secures 
him  thereon,  the  defendant  to  withdraw  his  appeal  from 
the  order  of  Judge  CLERKE,  and  to  pay  all  costs  of  the 
reference  and  of  the  subsequent  proceedings,  and  $10  costs 
of  this  motion. 

If  these  conditions  are  not  complied  with  in  ten  days 
from  service  of  notice  of  this  order,  the  same  is  denied. 


SUPREME  COURT. 
THE  EAST  RIVER  BANK  agt.  ANSON  B.  HOYT  and  others. 

Where  a  bank,  as  a  condition  of  the  discount  of  a  promissory  note,  requires  that  the 
party  shall  have  another  note  discounted  having  the  same  time  to  run,  and  shall 
leave  the  proceeds  of  the  latter  note  in  the  bank  to  the  credit  of  the  party  until 
the  notes  become  due,  and  requires  the  deposit  of  a  check  of  the  party  on  this 
money  bearing  date  the  day  the  note  will  be  payable,  it  is  a  clear  case  of  usury. 

Although  it  is  settled  that  a  new  trial  will  not  be  granted  in  actions  for  penalties 
on  the  ground  that  the  verdict  is  against  the  weight  of  evidence,  where  the  ver- 
dict is  for  the  defendant;  yet  there  is  no  such  rule  or  decision  where  the  verdict 
is  in  favor  of  the  plaintiff. 

Where  a  new  trial  is  granted  on  the  ground  of  the  verdict  being  against  evidence, 
the  same  can  only  be  on  payment  of  costs  of  the  last  trial. 

New  York  General  Term,  March,  1862. 
INGRAHAM,  LEONARD  and  CLERKE,  Justices. 
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By  the  court,  INGRAHAM,  P.  Justice.  A  motion  was  made 
before  me  for  a  new  trial  in  this  case,  founded  on  the  min- 
utes of  testimony. 

Upon  the  trial  it  was  proven  by  witnesses  that  when  the 
note  on  which  the  suit  was  brought  was  discounted  by  the 
bank,  it  was  required  as  a  condition  of  the  discount,  that 
the  parties  should  have  another  note  discounted  having  the 
same  time  to  run,  and  should  leave  the  proceeds  of  the 
latter  note  in  the  bank  until  the  notes  became  due.  The 
precedent  cited  required  the  party  to  whom  the  discount 
was  credited,  to  give  a  check  on  this  money  bearing  date 
the  day  the  note  would  be  payable.  This  was  so  clearly 
an  attempt  to  obtain  more  than  seven  per  cent,  on  a  loan 
of  money,  and  so  clearly  usurious,  that  I  am  at  a  loss  to 
see  how  the  jury  could  come  to  a  contrary  conclusion. 
Indeed,  it  was  admitted  by  the  president  of  the  bank  that 
he  told  the  parties  that  he  could  not  afford  to  discount 
notes  at  seven  per  cent.  It  is  true  that  he  also  stated  that 
the  money  was  placed  to  the  credit  of  the  borrower  on  the 
books  of  the  bank,  and  he  supposed  he  might  have  drawn 
it  on  his  checks  if  he  had  insisted  on  doing  so.  It  is  hard 
to  suppose,  however,  that  any  such  intention  existed  on  the 
part  of  the  officers  of  the  bank  in  opposition  to  all  the  other 
evidence  in  the  case,  especially  where  it  appeared  that  the 
last  note  was  taken  without  any  responsible  indorsement. 
On  the  contrary,  it  is  apparent  from  the  whole  transaction 
that  the  intent  of  the  officers  of  the  bank  was  to  compel 
the  debtor  to  pay  double  interest  for  the  money  which  the 
borrower  actually  received  from  the  bank.  The  note  there- 
fore was  void  for  usury. 

Under  such  circumstances,  the  verdict  should  be  set 
aside  as  against  the  evidence,  and  a  new  trial  ordered, 
unless  the  decisions  of  the  court  prevent  a  new  trial  on 
such  a  question. 

In  Rice  agt.  Welling,  (5  Wend.,  595,)  the  court  held  that 
where  the  question  admitted  of  any  doubt  they  would  not 
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interfere  with  the  verdict  as  against  the  weight  of  evidence. 
In  Mansfield  agt.  Wheeler,  (23  Wend.,  79,)  the  judge  says : 
"  The  case  was  open  to  some  observation  on  the  question 
whether  the  usurious  contract  extended  to  the  original 
loan,"  and  on  that  account  the  court  refused  to  grant  a  new 
trial. 

In  the  Overseers  of  the  Poor  agt.  Lunt,  (15  Wend.,  565,) 
the  court  expressly  held  that  a  new  trial  would  not  be 
granted  in  a  penal  action  merely  because  the  verdict  is 
against  the  evidence. 

In  that  case,  however,  the  verdict  was  for  the  defendant, 
and  the  court  likened  it  to  criminal  proceedings  where  the 
accused  was  acquitted. 

And  in  Wheeler  agt.  Calkins,  (17  How.  Pr.  R.,  451,)  the 
same  rule  is  stated,  but  its  operation  is  limited  to  cases 
where  the  verdict  is  for  the  defendant.  (See  numerous 
cases  cited  in  the  opinion  in  that  case.} 

But  I  have  been  referred  to  no  case  where  the  motion  has 
been  denied  in  such  cases  when  the  verdict  was  for  the 
plaintiff. 

On  the  contrary,  all  the  cases  seem  to  draw  a  distinction 
between  a  verdict  for  the  plaintiffs  and  for  the  defendant, 
and  holding  that  where  the  defendant  has  had  a  verdict  in 
his  favor  in  actions  for  penalties,  the  court  will  not  expose 
him  to  a  second  trial  on  this  ground. 

The  verdict  in  the  present  case  is  so  clearly  against  the 
weight  of  evidence,  that  I  think  the  defendants  are  entitled 
to  a  new  trial. 

Where  a  new  trial  is  granted  on  the  ground  of  the  ver- 
dict being  against  evidence,  the  same  can  only  be  on  pay- 
ment of  costs  of  the  last  trial. 

New  trial  granted  on  payment  of  costs. 


«/> 


NEW  YORK  PRACTICE  REPORTS. 
^_ 


7T/~     — rFT~ 

^   J  Van  Ness  agt.  Bush. 


SUPREME  COURT. 

k 
HENRY  VAN  NESS,  appellant  agt.  PETER  G.  BUSH,  resp'<U. 

A  referee  on  the  trial  has  power  to  allow  an  amendment  of  a  pleading  under  §  173 
of  the  Code.* 

The  terms  of  an  amendment  are  within  the  discretion  of  the  court,  and  the  exer- 
cise of  that  discretion  is  not  the  subject  of  review  upon  exceptions  or  appeal. 

The  declarations  of  a  witness,  whose  testimony  has  been  taken  on  commission,  m»'!e 
subsequent  to  the  execution  of  the  commission,  contradicting  or  invalidating  L:- 
testimony,  cannot  be  given  in  evidence,  unless  the  witness  has  been  examine  ; 
upon  the  point  and  an  opportunity  given  him  to  explain. 

It  is  an  essential  element  of  an  estoppel  in  pais  that  the  declaration  out  of  whic'i 
it  is  claimed  to  arise,  should  be  made  with  a  view  to  induce  the  party  to  whom  i  -. 
is  made  to  act  upon  it. 

The  finding  of  a  referee  on  questions  of  fact  upon  which  there  is  conflicting  evi- 
dence, is  conclusive. 

Argued  at  Schenectady  General  Term,  January,  1860. 

Decided  at  Plattsburgh  General  Term,  May,  1860. 

STATEMENT  of  facts  by  appellant:    1st.  This  action  i< 
founded  upon  a  promissory  note  of  $200,  made  by  defem1 
ant,  and  payable  to  Issac  Bush,  or  order,  ninety  days  afti  r 
date,  at  the  Fort  Plain  Bank,  for  value  received,  and  date«! 
July  17,  1852.     The  note  was  indorsed  by  Isaac  Bush,  an«! 

•  This  is  directly  in  conflict  with  the  following  authorities,  to  wit:  Union  En 
agt.  Mott,  (18  how.,  506,)  ALLEN,  J.,  where  the  precise  point  was  adjudicate.  ; 
S.  C.  19  How.,  114,  where  the  same  motion  to  amend  which  was  decided  by  tl  i- 
referee,  and  the  order  set  aside  by  ALLKN,  J.,  for  want  of  power,  was  brought  V  - 
fore  the  court,  JAMES,  J.,  who  decided  to  grant  the  motion  to  amend — beinp  i 
proper  amendment  for  the  court  to  allow.  An  appeal  to  the  N.  Y.  general  terii.. 
(INGRAHAM,  MCLLIN  and  E.  DARWIN  SMITH,  Justices,)  was  subsequently  talc  n 
from  the  decision  of  JAMES,  J.,  on  the  whole  case,  and  an  opinion  of  the  court  «.  - 
given  by  SMITH,  J.,  (S.  C.  19  How.,  267,)  reversing  in  part  the  decision  of  JAM  r.- . 
J.,  on  another  point,  but  expressly  affirming  the  opinion  of  ALLEN,  J.,  on  l\  <• 
point  in  question.  Woodruff  agt.  Hurton,  (32  Barb.,  557,)  where  the  point  w:.- 
again  expressly  decided  by  the  N.  Y.  general  term,  SUTHERLAND,  BONNBT  at  ! 
ALLEN,  Justices.  See  also  the  opinion  of  GRAY,  J.,  in  Everett  agt.  Vendnjr-. 
(19  JV.  Y.  R.,  436,)  where  it  was  held  that  the  court  could  not  properly  amend  i1.-- 
pleadings  at  the  trial  (§  173)  where  such  amendment  would  introduce  a  wholly  new 
defence  in  no  way  suggested  by  the  original  answer.  This  latter  view  is  sustain. .' 
by  the  case  of  Catlin  agt.  Hansen,  (1  Duer,  309,)  and  Pagan  agt.  Datidton,  (.' 
Dv.tr,  158.)— REP. 
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by  him  transferred  to  plaintiff  about  the  12th  or  14th  of 
December,  1857. 

2d.  The  defendant's  original  answer,  under  oath,  Dec. 
28th,  1857,  "  denies  the  allegation  in  the  complaint,  that 
defendant  had  not  paid  said  note,"  «fec. 

"And  the  defendant,  for  a  further  answer  in  this  action, 
says  that  Isaac  Bush,  named  in  the  note  set  out  in  the 
plaintiff's  complaint,  was  the  owner  of  said  note  from  the 
time  of  the  making  thereof  until  it  arrived  at  maturity,  or 
about  that  time  ;  and  that  at  or  about  the  time  of  its  matu- 
rity, *  *  this  defendant  paid  the  amount 
thereof  to  the  said  Isaac  Bush,  and  avers  that  said  note 
became  thereby  and  was  then  and  there  wholly  paid  and 
satisfied,  and  still  remains  so  paid  and  satisfied." 

3d.  Upon  this  issue  the  cause  went  to  the  Montgomery 
May  circuit,  1858,  and  was  there  referred  to  George  Yost, 
Esq.  as  sole  referee — costs  to  abide  the  event. 

4th.  A  commission  was  procured  by  defendant  to  take 
the  depositions  of  Isaac  Bush,  in  Illinois,  and  the  commis- 
sion was  returned  to  tht»  referee  in  Oct.  1858. 

5th.  The  cause  came  on  for  trial  Feb.  28th,  1859,  at 
Avhich  time  the  defendant  moved  for  leave  to  amend  his 
answer  so  as  to  aver  that  the  note  was  an  accommodation 
note,  made  by  defendant  for  Isaac's  accommodation,  in 
which  defendant  had  no  interest ;  that  said  note  was  after- 
wards indorsed  and  discounted  at  the  Fort  Plain  Bank,  for 
Isaac  Bush,  and  paid  and  taken  up  by  him  at  maturity,  and 
long  after  then  transferred  by  him  without  consideration 
to  plaintiff. 

The  referee  allowed  the  proposed  amendment,  and  with- 
out costs  to  plaintiff,  under  plaintiff's  objections. 

The  cause  was  adjourned  to  March  14th,  1859. 

6th.  After  the  adjournment  an  amended  answer,  as 
allowed  by  the  referee,  under  the  oath  of  the  defendant, 
was  served,  as  follows  : 

"  1st.  The  defendant,  answering  the  plaintiff's  complaint 
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in  this  action,  denies  lie  is  indebted  to  the  plaintiff  in  the 
sum  of  two  hundred  dollars,  besides  interest  upon  the  note 
mentioned  in  the  plaintiff's  complaint,  or  any  other  sum; 
and  denies  the  plaintiff  is  the  real  owner  and  holder  of  said 
note. 

"  2d.  The  defendant  answering  further  says,  said  pro- 
missory note  set  out  in  the  plaintiff's  complaint  was  made 
for  the  benefit  and  accommodation  of  one  Isaac  Bush,  and 
delivered  to  him  as  such  at  the  time  of  the  making  thereof, 
and  that  this  defendant  had  no  interest  in  said  note  what- 
ever. That  defendant  further  states,  upon  his  information 
and  belief,  that  said  promissory  note  was  afterwards  indor- 
sed by  the  said  Isaac  Bush  and  one  George  Ehle,  and  dis- 
counted at  the  Fort  Plain  Bank,  and  that  the  money  was 
received  by  the  said  Isaac  Bush  and  for  his  benefit ;  and 
that  afterwards,  at  its  maturity,  said  note  was  paid  and 
taken  up  by  said  Isaac  Bush,  and  retained  by  him,  and 
afterwards,  after  its  payment  and  after  its  maturity,  was 
delivered  to  the  above  named  plaintiff  without  any  consid- 
eration paid  therefor.  And  defendant  further  says  that 
said  note  came  to  the  possession  of  the  above  plaintiff  after 
its  maturity,  to  wit,  in  the  month  of  November  or  Decem- 
ber, 1857." 

7th.  The  antecedent  circumstances  in  regard  to  the 
making,  indorsement,  transfer,  consideration  and  recogni- 
tion by  defendant  of  the  note,  as  disclosed  on  the  trial, 
were  substantially  that  defendant  made  the  note,  and  Isaac 
indorsed  and  transferred  it  to  plaintiff  in  December,  1857. 

8th.  Isaac  urged  the  note  upon  plaintiff,  and  represented 
to  him  that  the  note  was  good.  Plaintiff  objected  that 
there  might  be  offsets  against  the  note  enough  to  overbal- 
ance it.  Isaac  said  there  was  none  except  an  offset  on 
account  of  about  $40  ;  that  defendant  would  pay  the  note 
if  the  $40  was  allowed,  because  he  could  not  get  rid  of  it ; 
that  defendant  had  no  objection  to  the  note,  only  the  $40  ; 
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that  he  had  taken  up  the  note  for  defendant  because  defend- 
ant had  not  the  money  at  the  time. 

9th.  About  the  15th  November,  1857,  plaintiff  took  the 
note  in  his  possession,  but  paid  no  money  on  it  then. 

10th.  Shortly  after  that  plaintiff  saw  defendant  and 
demanded  the  money  on  the  note  and  showed  it  to  him. 
Defendant  made  no  objection  to  the  note  ;  said  he  had  no 
money. 

llth.  About  the  23d  of  November,  1857,  defendant, 
knowing  that  plaintiff  had  the  note  in  his  hands,  told  Mil- 
ligan  that  if  he  got  the  note  it  would  be  all  right ;  and 
when  Milligan  asked  defendant  if  there  were  any  claims 
against  the  note,  he  said  there  were,  that  he  (defendant) 
had  about  $40  of  claims  against  it,  and  desired  Milligan  to 
get  the  note  and  wait  on  him  for  it. 

12th.  Isaac  still  urged  plaintiff  to  advance  him  money 
on  it,  and  insisted  there  was  no  offset  except  the  $40  on 
account. 

Plaintiff  afterwards  saw  defendant  and  Isaac  looking  over 
the  $40  account. 

Isaac  still  urged  the  note  upon  plaintiff,  and  plaintiff 
objected  that  he  did  not  want  the  note  at  all.  Isaac  then 
said  "  the  note  was  a  good  note,  as  good  as  the  wheat," 
"  as  good  as  the  bank"  ;  "  that  he  had  the  note  before  Mr. 
Adams,  and  he  said  the  note  was  as  good  as  the  bank  ;"  and 
appeared  provoked  when  plaintiff  doubted. 

13th.  Finally,  between  the  10th  and  14th  of  December, 
1857,  plaintiff  paid  Isaac  for  the  note,  $100  cash,  gave  him 
an  order  on  L.  Fox  for  $20,  and  held  an  account  against 
him  of  over  a  hundred  dollars  more. 

14th.  About  the  14th  of  December  plaintiff  saw  defend- 
ant and  asked  him  to  pay  the  note  or  settle  it  up  ;  defend- 
ant again  replied  he  had  no  money ;  plaintiff  then  asked 
him  if  he  had  any  offsets  against  the  note ;  defendant 
replied  "  I  euess  I  have" ;  plaintiff  asked  what  they  were  ; 
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and  defendant  made  no  reply.  When  plaintiff  told  defend- 
ant he  should  prosecute,  defendant  made  no  reply. 

15th.  About  the  22d  of  December,  1857,  after  the  com- 
mencement of  this  action,  Isaac  claimed  to  hold  the  balance 
above  the  $100  cash  and  the  order  for  $20,  as  a  claim 
against  the  plaintiff,  which  claim  for  the  balance  of  the 
note  he  endeavored  to  sell  to  the  witness  Milligan.  Defend- 
ant was  present  and  said  "  the  claim  was  good,  and  that 
Isaac  had  a  right  to  sell  it." 

16th.  Finally,  on  the  28th  December,  1857,  the  defend- 
ant makes,  under  his  own  oath,  his  answer  to  the  complaint, 
wherein  he  claims,  as  a  defence,  the  "  payment  of  the  note 
to  Isaac,"  <fec.,  as  before  stated. 

17th.  Against  this  irresistible  array  of  positive  evidence 
the  defendant  attempts  to  support  his  amended  defence  that 
the  note  was  an  accommodation  note,  by  the  deposition  of 
Isaac  Bush  and  his  own  testimony.  But  the  defendant  did 
not  remember  anything  he  said  to  Milligan  or  plaintiff  as 
positively  testified  to  by  them. 

18th.  Upon  this  self-contradicted  evidence  of  Isaac  and 
defendant  the  referee  has  based  his  finding  that  the  note 
was  an  accommodation  note,  &c.,  and  that  defendant  is  not 
indebted,  &c.,  and  ordered  judgment  for  defendant,  <fec. 

From  that  judgment  this  appeal  is  brought. 

HENRY  C.  ADAMS,  for  appellant. 

I.  The  referee  erred  in  allowing  the  defendant  to  sub- 
stitute a  new  answer  under  plaintiff's  objections  stated, 
because : 

1.  The  issue  of  payment  of  the  note,  presented  by  the 
defendant's  original  answer,  was  the  only  issue  referred  to 
him  under  section  270,  Code  He  had  no  power  to  allow  a 
new  answer  presenting  an  entirely  different  issue  from  the 
one  referred  to  him  and  then  assume  to  try  that,  and  order 
judgment  upon  it. 
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We  deny  that  the  Code  has  gone  to  the  romantic  length 
of  authorizing  the  exercise  of  such  a  power,  even  by  the 
court  itself.  An  analysis  of  §  173  shows  that  the  court 
may  amend  any  pleading  : 

1.  By  adding  or  striking  out  the  name  of  any  party. 

2.  By  correcting  a  mistake  in  the  name  of  a  party  ; 

3.  Or  a  mistake  in  any  other  respect ; 

5.  Or  by  inserting  other  allegations  material  to  the  case  ; 

5.  Or  when  the  amendment  does  not  change  substantially 
the  claim  or  defence,  &c. 

The  last  clause  is  a  complete  negative  to  the  power  of 
any  court  to  change  upon  the  trial  the  substance  and  nature 
of  an  issue  to  the  extravagant  extent  exercised  by  the 
referee  in  this  case. 

In  Catlin  agt.  Hansen,  (1  Duer,  309,)  it  was  held  that 
evidence  could  not  be  given  to  support  a  defence  different 
in  its  entire  scope  and  meaning  from  that  set  up  in  the 
answer. 

It  was  also  held  for  the  same  reason,  that  the  answer 
under  the  provisions  of  the  Code  could  not  be  so  amended 
as  to  let  in  the  (new)  defence  :  and  see  BOSWOB.TH,  J.,  327. 

In  Fagan  agt.  Damson,  (2  Duer,  153,)  it  was  held  that 
the  judge  on  the  trial  of  a  cause  has  no  power  to  strike  out 
the  only  defence  made  by  the  answer,  and  substitute  ano- 
ther which  is  distinct  and  inconsistent.  (OAKLEY,  Ch.  J.) 

2.  But  if  this  court  shall  uphold  the  decisions  of  the 
referee  as  to  the  first  and  second  objections,  then  we  insist 
that  he  erred  as  to  the  third  objection  which  showed  the 
necessity  of  an  adjournment  (and  that  fact  was  conceded) 
and  the  amendment  should  have  been  upon  payment  of 
costs  to  that  time.  (Chapman  agt.  Webb,  6  How.  Pr.  R., 
390 ;  Lane  agt.  Beam,  1  Jlbb.,  65  ;  see  Howard's  Code,  page 
299,  note.} 

It  may  be  claimed  that  the  referee  had  a  discretion  as 
to  terms,  but  we  claim  that  if  he  had  he  has  palpably 
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abused  bis  discretion,  and  bis  decision  is  proper  matter  for 
review  by  tbis  appellate  court. 

Tbe  practice  bas  long  prevailed  of  allowing  cbanges  of 
issues  upon  special  motion,  if  made  without  delay.  And 
tbe  practice  has  long  prevailed  of  imposing  terms,  <fec.,  and 
with  the  privilege  to  the  opposing  party  (if  defendant)  to 
withdraw  his  plea,  or  (if  plaintiff)  discontinue  his  action, 
without  costs.  Tlie  Code  has  made  no  innovation  upon 
this  just  and  equitable  rule. 

II.  Tbe  referee  erred  in  allowing  the  answer  to  the  last 
interrogatory,  which  called  for  evidence  tending  to  the 
benefit  of  plaintiff,  when  the  answer  was  directly  against 
the  plaintiff. 

1.  That  portion  of  the  answer  in  which  the  witness  states 
that  he  "  wanted  to  get  something  out  of  the  plaintiff  for 
the  note,  but  plaintiff  said  he  (the  witness)  could  not  col- 
lect the  note,"  <fcc.,  was  clearly  irresponsive  and  injurious 
to  plaintiff. 

It  tended  to  show  that  the  plaintiff  knew  the  note  was 
uncollectable  of  defendant. 

2.  That  portion  of  the  answer  in  which  the  witness  says 
"  Van  Ness  never  paid  me  (witness)  anything  for  the  note," 
was  also  irresponsive  and  injurious  to  the  plaintiff. 

It  tended  to  show  that  the  plaintiff  suffered  no  pecuniary 
injury  in  obtaining  the  note  ;  or  from  defendant's  pretences 
and  representations  touching  the  validity  of  the  note 
against  him. 

3.  The  referee  also  erred  in  allowing  the  evidence  of 
defendant,  "  that  he  was  mistaken  in  his  first  answer,  when 
he  stated  that  he  had  taken  up  the  note  and  had  paid  the 
amount  to  Isaac  Bush." 

A  party  cannot  be  allowed  to  prove  his  ignorance  or  cul- 
pability as  an  excuse  against  a  recovery,  and  it  was  espe- 
cially improper  after  the  plaintiff  had  called  upon  him 
repeatedly  in  relation  to  the  note  and  after  the  defendant 
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had  given  acquiescence  arid  credit  to  the  note,  as  stated 
l>\'  Milligan  and  by  plaintiff. 

All  this  evidence  had  a  direct  and  injurious  bearing 
against  the  plaintiff;  and  even  though  slight  in  its  effect, 
si  ill  it  was  error  to  admit  it.  ^ 

The  rule  is,  that  where  the  error  is  in  the  admission  of 
illegal  evidence,  which  bears  in  the  least  degree  on  the 
result,  it  cannot  be  disregarded.  (  Worrell  agt.  Parmlec,  1 
Comst.,  519  ;  Williams  agt.  Fitch,  4  Smith,  18  JV*.  F.  R., 
546.) 

III.  The  referee  erred  in  excluding  the  evidence  offered 
by  plaintiff  to  show  the  conversation  between  Isaac  and 
the  witness  Milligan. 

1.  It  was  proper  to  show  that  Isaac  said  he  had  received 
a  consideration  from  plaintiff  for  the  note. 

2.  Also  that  Isaac  said  that  the  only  objection  the  de- 
fendant had  or  made  to  paying  the  note,  was  that  defend- 
ant claimed  a  small  offset  to  the  note. 

3.  Also  that  Isaac  pretended  on  that  occasion  that  he 
had  a  claim  against  plaintiff  for  the  balance  of  the  consid- 
eration from  plaintiff  to  him,  for  the  note. 

All  this  evidence  was  proper  to  contradict  the  evidence 
volunteered  by  Isaac,  and  other  evidence  given  by  him, 
and  also  going  to  show  that  he  was  not  entitled  to  credit. 

IV.  It  was  shown  by  positive  evidence,  that  before  and 
after  the  note  was  transferred  to  plaintiff,  the  defendant 
recognized  the  note  as  valid  against  him. 

He  is  therefore  estopped  from  any  defence  against  the  note. 

1.  By  his  silence  when  he  saw  it  in  the  hands  of  a  bona 
fide  holder  who  demanded  payment ;  asked  information ; 
and  threatened  to  prosecute  him. 

"  Silence  is  only  one  mode  of  making  a  representation," 
which  may  mislead  another  as  to  the  matter  not  communi- 
cated, and  the  law  of  estoppel  applies."  (Taylor  agt.  Ely, 
25  Conn.,  250.) 

u  Fraud  may  be  passive  as  well  as  active,"  and  the  com- 
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mon  law  abhors  it  in  any  form.  (Roberts  on  Frauds,  520, 
521,  ck.  v,  $  1.) 

2.  By  his  admissions,  express  and  implied,  and  by  his 
open  and  general  conduct,  which  must  be  considered  as 
addressed  to  every  one  who  may  have  occasion  to  act  upon 
them.  (1  Greenl.  Ev.,  §§  197-207  ;  Preston  agt.  Mann,  25 
Conn.,  118.) 

In  this  case  (Preston  agt.  Mann]  the  rule  is  stated  :  "In 
the  courts  of  this  country  and  of  England  generally  the 
proposition  of  Lord  DENMAN  (in  Packard  agt.  Sears,  6  A.  # 
E.,  469,)  seems  to  have  met  with  approbation,  that  '  where 
one  by  his  own  words  or  conduct  wilfully  causes  another 
to  believe  in  the  existence  of  a  certain  state  of  things,  and 
induces  him  to  act  on  that  belief,  so  as  to  alter  his  own 
previous  position,  the  former  is  concluded  from  averring 
against  the  latter  a  different  state  of  things  as  existing  at 
the  time.'  '  The  word  '  wilful'  as  used  in  this  connection 
is  not  to  be  taken  in  the  limited  sense  of  the  term  '  mali- 
ciously,' or  of  the  term  '  fraudulently,'  nor  does  it  of  neces- 
sity imply  an  active  desire  to  produce  a  particular  impres- 
sion, or  to  induce  a  particular  impression,  or  to  induce  a 
particular  line  of  conduct.'  '  Whatever  the  motive  may 
be,  one  who  so  acts  or  speaks  that  the  natural  consequence 
of  his  words  or  conduct  will  be  to  influence  another  to 
change  his  conduct,  is  legally  chargeable  with  an  intent  of 
wilful  design  to  induce  the  other  to  believe  him  and  to  act 
upon  that  belief,  if  such  prove  to  be  the  actual  result.'  " 

This  is  especially  the  rule  with  respect  to  negotiable 
paper,  for  such  acts  and  admissions,  express  or  implied, 
have  a  direct  legal  operation  to  enhance  the  credit  and 
advance  the  circulation  of  such  paper,  and  upon  principles 
of  good  faith  and  public  policy  the  maker  is  bound  by 
them.  (See  Preston  agt.  Mann,  supra.) 

V.  The  finding  of  the  referee  that  the  note  was  an  accom- 
modation note,  &c.,  and  his  conclusion  and  order  thereon 
were  against  law  and  evidence. 
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1.  We  have  shown,  we  think,  under  Point  IV,  that  de- 
fendant was  estopped  by  his  admissions,  acquiescence  and 
general  conduct  from  either  the  defence  of  payment,  &c., 
or  that  it  was  an  accommodation  note,  and   therefore  the 
report  is  against  the  law. 

2.  The  report  is  against  the  direct  and  positive  evidence 
given   by  the  plaintiff  (referred  to  in  Point  IV)  proving 
that  the  note  was  valid  against  the  defendant,  and  he  so 
recognized  it  until  the  trial. 

3.  The  finding  that  the  note  was  an  accommodation  note, 
&c,,  has  no  foundation  for  reasons  already  stated,  and  also 
because  : 

a.  Isaac  Bush  was  clearly  impeached  by  his  own   self- 
contradictions  and  dishonest  conduct,  and  was  contradicted 
upon  material  points  by  the  positive  testimony  of  the  wit- 
ness Milligan,  the  plaintiff,  and  Miss  Hoos  ;  and  his  depo- 
sitions (from  which  the  defendant  derived  the  idea  of  "ac- 
commodation note")  should  have  been  wholly  disregarded. 
(1  GreenL  Ev.,  §§461,  462.) 

b.  The  defendant  himself  stands  self-contradicted  by  his 
conflicting  answers,  each  under  oath,  the  original  of  which 
he  stood  upon  for  fourteen  months. 

He  is  also  contradicted  by  all  the  other  evidence,  show- 
ing his  acts  and  general  conduct,  and  that  he  recognized 
the  note  as  valid,  and  not  until  Isaac's  depositions  were 
disclosed  did  he  pretend  that  the  note  was  an  accommoda- 
tion note. 

And  his  evidence  that  he  did  not  remember  conversa- 
tions, statements  and  facts,  positively  sworn  to  by  other 
witnesses,  all  go  to  prove  that  his  evidence  was  unsound 
and  should  have  been  disregarded.  (1  GreenL  Ev.,  §461, 
462.) 

The  report  of  the  referee  should  be  set  aside  and  a  new 
trial  granted. 

J.  GENTER,  for  respondent. 
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By  the  court,  ROSEKRANS,  Justice.  The  defendant,  in  his 
original  answer,  put  in  issue  :  first,  the  transfer  of  the  note 
mentioned  in  the  complaint ;  secondly,  averred  that  the 
payee  was  the  owner  of  the  note  until  its  maturity,  and 
that  while  he  was  such  owner  and  before  it  was  transferred 
to  the  plaintiff,  the  defendant  paid  it  to  the  payee. 

On  the  trial  he  applied  to  the  referee  to  amend  his  ans- 
wer, by  setting  up  that  the  note  was  made  by  him  for  the 
accommodation  of  the  payee,  and  was  taken  up  by  the 
payee  at  maturity,  and  was  subsequently  delivered  by  the 
payee  to  the  plaintiff,  without  consideration.  The  referee 
allowed  this  amendment  without  costs. 

I.  The  plaintiff  insisted  that  the  referee  had  not  the 
power  to  allow  the  proposed  amendment ;  that  it  changed 
the  substance  and  nature  of  the  defence,  and  was  wholly 
inconsistent  with  the  original  answer.  The  objections 
were  overruled,  and  the  plaintiff  excepted. 

We  think  the  objections  were  properly  overruled. 

The  173d  section  of  the  Code  provides  that  the  court 
may,  before  or  after  judgment,  in  furtherance  of  justice  and 
on  such  terms  as  may  be  proper,  amend  any  pleading  by 
correcting  a  mistake  in  any  respect,  or  by  inserting  other 
allegations  material  to  the  case. 

This  language  would  seem  to  remove  all  restrictions  upon 
the  power  of  amendment  of  pleadings  upon  the  trial  in  cases 
in  which  it  is  made  to  appear  to  the  court  that  the  amend- 
ment would  be  in  furtherance  of  justice. 

This  was  the  construction  given  to  this  section  by  HAR- 
RIS, J.,  in  the  case  of  Beardsley  agt.  Stover,  (7  How.  Pr.  R., 
294.)  In  Harrington  agt.  Slade,  (22  Barb.  R.,  161,)  the 
general  term  in  this  district  held  substantially  the  same 
doctrine.  PAIGE,  J.,  says  that  "  under  the  old  chancery 
practice  amendments  of  answers  and  leave  to  put  in  sup- 
plemental answers  were  granted  with  great  caution  ;  that 
the  defendant  was  not  allowed  to  put  in  a  supplemental 
answer  contradicting  the  statements  in  the  first  answer, 
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but  that  amendments  were  now  granted  with  more  liber- 
ality, and  that  under  the  provisions  of  the  Revised  Statutes 
and  the  Code  it  is  the  duty  of  the  court  to  allow  amend- 
ments in  furtherance  of  justice  upon  such  terms  as  shall  be 
just  and  proper." 

The  cases  of  Catlin  agt.  Hansen,  (1  Duer,  309,)  and  Fa- 
gun  agt.  Davidson,  (2  Duer,  153,)  so  far  as  they  conflict 
with  this  construction  of  the  173d  section  of  the  Code,  are 
not,  in  oui'  opinion,  correct. 

The  court  of  appeals,  in  the  case  of  the  Cayuga  Co.  Bank 
agt,  Warden,  (2  Seld.  R.,  22-27,)  held  that  an  amendment 
without  costs  was  an  amendment  "  upon  such  terms  as  may 
be  proper  within  the  meaning  of  the  section  referred  to." 

The  terms  of  an  amendment  are  by  this  provision  clearly 
within  the  discretion  of  the  court,  and  the  exercise  of  that 
discretion  is  not  the  subject  of  review  upon  exceptions  or 
appeal. 

The  272d  section  of  the  Code  gives  a  referee  the  same 
power  to  allow  amendments  to  any  pleading  as  the  court 
upon  a  trial,  upon  the  same  terms  and  with  the  like  effect, 

II.  There  is  no  force  in  the  plaintiff's  objection  to  the 
answer  of  Isaac  Bush  to  the  last  direct  interrogatory.    That 
interrogatory  asked  the  witness  "  if  he  knew  or  could  state 
any  other  matter  or  thing  material  to  the  subject  of  his 
examination,  or  which  might  tend  to  the  benefit  of  plaintiff '." 
The  answer  was  responsive  to  the  first  branch  of  the  ques- 
tion, and  was  material  to  the  issue  tendered  by  the  amended 
answer,  which  alleged  that  the  note  was  delivered  by  the 
payee  to  the  plaintiff  without  consideration  ;  and  also  to 
the  issue  tendered  by  the  first  answer,  that  plaintiff  was 
not  the  real  owner  and  holder  of  the  note. 

III.  The  referee  properly  excluded  the  evidence  offered, 
of  the  declarations  of  Isaac  Bush,  that  he  had  received  a 
consideration  for  the  note  from  the  plaintiff. 

The  testimony  was  offered  for  the  purpose  of  contradict- 
ing the  testimony  of  Isaac  Bush  and  to  affect  his  credi- 
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bility,  and  the  objection  to  it  was,  "  that  the  attention  of 
the  witness  had  not  been  called  to  the  conversation,"  and 
was  sustained. 

It  is  settled  by  the  case  of  Brown  agt.  Kimball,  (25  Wend. 
R.,  259,)  that  the  declarations  of  witnesses  whose  testi- 
mony has  been  taken  on  commission,  made  subsequent  to 
the  execution  of  the  commission,  contradicting  or  invalida- 
ting their  testimony,  cannot  be  given  in  evidence  ;  and  that 
such  evidence  is  always  inadmissible,  unless  the  witnesses 
have  been  examined  upon  the  point,  and  an  opportunity 
offered  them  for  explanation  or  exculpation,  and  that  the 
rule  applies  as  well  where  the  testimony  is  taken  under  a 
commission  as  otherwise. 

The  same  doctrine  was  held  in  Stacy  agt.  Graham,  (4 
Kern.  R.,  492.) 

The  referee  also  properly  allowed  the  defendant  to  ex- 
plain the  inconsistency  of  his  testimony  with  his  first  answer. 

The  plaintiff  had  introduced  the  first  answer  in  evidence 
to  impeach  the  defendant's  testimony.  Clearly,  the  defend- 
ant's mouth  could  not  be  closed,  and  he  thereby  prevented 
from  showing  that  it  was  put  in  through  forgetfulness  of 
the  facts  and  by  mistake,  and  not  corruptly. 

The  other  questions  in  the  case  were  purely  questions  of 
fact  for  the  referee  upon  a  conflict  of  evidence.  His  find- 
ing is  conclusive. 

IV.  There  was  no  sufficient  evidence  upon  which  the 
referee  could  hold  as  matter  of  law,  that  the  defendant  was 
estopped  from  setting  up  the  defence  that  the  note  was 
made  for  the  accommodation  of  his  brother,  and  was  taken 
up  by  him  at  maturity,  and  afterwards  transferred  to  the 
plaintiff. 

The  only  evidence  upon  which  it  could  be  claimed  that 
the  estoppel  arose,  was  the  answer  of  the  defendant  to  the 
plaintiff's  demand  of  payment  of  the  note,  made  on  the  10th 
or  15th  November,  1857,  that  he  "  had  no  money."  But 
clearly  this  answer  was  not  made  with  a  view  of  influen- 


494        NEW  YORK  PRACTICE  REPORTS. 

•  * — — - 

Wisconsin  Marine  and  Fire  Insurance  Company  Bank  agt.  Hobbs. 

cing  the  plaintiff  to  purchase  the  note;  on  the  contrary, 
the  plaintiff  testified  that  he  then  had  the  note  in  his  pos- 
session, and  showed  it  to  the  defendant,  and  told  him  that 
he  (plaintiff)  had  a  note  against  him. 

It  is  one  of  the  essential  elements  of  an  estoppel  in  pais, 
that  the  declaration  out  of  which  it  is  claimed  to  arise 
should  be  made  with  a  view  to  induce  the  party  to  whom 
it  is  made  to  act  upon  it. 

The  judgment  should  be  affirmed. 


SUPREME  COURT. 

THE  WISCONSIN  MARINE  AND  FIRE  INSURANCE  COMPANY  BANK, 
respondents  agt.  JOHN  HOBBS,  appellant 

An  undertaking  under  §  209  of  the  Code,  given  by  a  non-resident  plaintiff  in  com- 
mencing an  action  for  the  claim  and  delivery  of  personal  property,  is  a  substan- 
tial compliance  with  the  Hevised  Statutes  in  relation  to  a  bond  for  security  for 
costs,  required  of  non-resident  plaintiffs.* 

In  such  an  action  the  defendant  waives  an  objection  to  the  sufficiency  of  the  plain- 
tiff's affidavit  upon  which  the  property  is  taken,  by  giving  an  undertaking  and 
obtaining  a  re-delivery  of  the  property  to  himself. 

JVeto  York  General  Term,  March,  1862. 

STATEMENT  of  facts  by  appellant :  The  plaintiffs  are  a 
foreign  corporation,  created  under  and  by  virtue  of  the 
laws  of  the  state  of  Wisconsin. 

*  Suppose  a  non-resident  plaintiff  should  commence  an  action  which  did  not 
require  an  undertaking  of  any  description  to  be  given  under  the  Code,  and  should 
give  an  undertaking  under  the  provisions  of  the  Code  conditioned  "for  the  payment 
to  him  (the  defendant)  of  such  sum  as  may  for  any  cause  be  recovered  against  the 
plaintiff,"  which  is  the  only  part  of  the  condition  of  the  undertaking  required  by 
§  209  which  can  apply  to  security  for  costs  under  the  statute — would  such  an  under- 
taking be  considered  a  substantial  compliance  with  the  statute  in  relation  to  the 
bond  for  costs,  and  consequently  a  release  of  the  plaintiff's  attorney  from  liability 
for  costs?  If  so,  the  case  of  Barnard  agt.  Viele,  (21  Wend.,  88.)  would  seem  to 
have  been  incorrectly  decided.  In  that  case  it  was  held  that  a  bail  bond  must  be 
conditioned  in  the  terms  prescribed  by  the  Revised  Statutes,  or  it  would  be  void; 
and  a  bond  in  the  form  used  under  another  statute  is  a  nullity, — REP. 
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This  was  an  action  of  replevin,  commenced  on  the  15th 
day  of  January,  1861,  to  recover  possession  of  six  hundred 
barrels  of  flour,  which  the  plaintiffs  claimed  by  virtue  of  a 
special  property  therein.  The  plaintiffs  filed  no  security 
for  costs  before  the  commencement  of  the  action,  but  deliv- 
ered to  the  sheriff  at  the  time  he  took  the  flour  from  the 
defendant's  possession,  an  undertaking  pursuant  to  section 
209  of  the  Code.  They  also  delivered  to  the  sheriff  an  affi- 
davit of  F.  Randall,  upon  which  the  sheriff  took  the  flour. 

The  defendant  moved  to  set  aside  all  the  plaintiff's  pro- 
ceedings in  this  action,  on  the  ground,  among  others,  that 
the  plaintiffs  had  not  filed  security  for  costs  as  required  by 
the  statute. 

IRA  D.  WARNER,  for  appellant. 

On  the  argument,  the  plaintiffs,  in  opposition  to  the 
defendant's  motion,  read  the  affidavit  of  Mitchell,  mentioned 
in  the  case  ;  the  court  gave  them  no  leave  to  do  so,  and 
this  affidavit  was  not  considered  on  the  argument.  The  , 
defendant's  motion  was  denied,  with  ten  dollars  costs,  for 
the  reasons  mentioned  in  the  opinion  of  his  honor  Judge 
LEONARD,  only  two  of  which  I  propose  to  consider,  viz  : 

1st.  That  the  undertaking  delivered  to  the  sheriff  was  a 
substantial  compliance  with  the  statute  requiring  a  foreign 
corporation  to  give  security  for  costs. 

2d.  And  that  although  the  affidavit  delivered  to  the 
sheriff  showed  no  title  to  the  property  in  the  plaintiffs,  yet 
the  defendant  had  waived  his  right  to  set  it  aside. 

I.  The  plaintiffs  were  irregular  in  commencing  this  action 
before  filing  security  for  costs.  (Bank  of  Michigan  agt. 
Jessup,  19  Wend.,  11  ;  2  R.  S.,  Mh  ed.,  698.) 

The  language  of  the  statute  is  :  "A  foreign  corporation 
created  by  the  laws  of  any  other  state  or  country,  may, 
upon  giving  security  for  the  payment  of  the  costs  of  suit, 
prosecute  in  the  courts  of  this  state,  in  the  same  manner  as 
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corporations  created  under  the  laws  of  this  state."  (2  R. 
S.,  ±th  ed.,  698,  §  1.)  "  Such  security  shall  be  given  in  the 
form  of  a  bond,  in  a  penalty  of  at  least  $250,  with  one  or 
more  sufficient  sureties  to  the  defendant,  conditioned  to 
pay,  on  demand,  all  costs  which  may  be  awarded  to  the 
defendant  in  such  suit."  (Id.,  822,  §  4.)  "  It  shall  be  filed 
with  the  clerk  of  the  court,  and  notice  thereof  given  to  the 
defendant  or  his  attorney."  (Id.,  §  5.) 

The  statute  provides  that  any  plaintiff,  not  residing 
within  the  jurisdiction  of  the  court,  shall  give  security  for 
costs  in  this  form,  whether  they  are  corporations  or  not. 
(Id.  821,  $1,  sub.  1.) 

There  can  be  no  pretence,  therefore,  that  the  security 
for  costs,  required  of  a  foreign  corporation,  is  any  other 
or  different  from  that  required  of  any  other  non-resident 
plaintiff. 

We  say,  therefore,  that  the  undertaking  delivered  to  the 
sheriff  on  the  replevin  proceedings,  is  not  a  substantial 
compliance  with  this  statute  requiring  security  for  costs, 
for  the  following  reasons,  viz  :  1st.  An  undertaking  is  not 
a  bond.  (Langley  agt.  Warner,  1  Comst.,  606.)  2d.  It  is 
not  under  seal,  and  does  not  bind  the  heirs,  executors,  &c. 
of  the  obligor.  3d.  It  is  not  conditional  to  pay  costs  on 
demand.  (Talmadge  agt.  Wallis,  (1  How.  Pr.  R.,  100.) 
4th.  It  is  not  conditioned  to  pay  costs  at  all,  but  is  "  for 
such  sum  as  may  be  recovered,"  &c.  (Langley  agt.  War- 
ner, 1  Comst.,  606  ;  Barnard  agt.  Viele.  21  Wend.,  88.)  5th. 
It  is  never  filed  with  the  clerk,  but  is  delivered  to  and 
retained  by  the  sheriff. 

Suppose,  in  the  case  before  the  court,  the  defendant, 
instead  of  making  this  motion,  had  made  a  motion  to  compel 
the  plaintiff  to  file  security  for  costs,  and  the  court  had 
thereupon  ordered  the  plaintiffs  to  file  security  for  costs ; 
and  the  plaintiffs  had  thereupon  delivered  this  undertaking 
to  the  sheriff,  could  any  one  suppose  such  a  proceeding  on 
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the  part  of  the  plaintiffs  to  be  a  substantial  compliance 
with  the  statute  or  with  the  order  of  the  court  ? 

Even  if  they  had  filed  this  undertaking,  differing  as  it 
does  in  every  respect  from  the  bond  required  by  the  sta- 
tute, could  any  one  pretend  that  it  would  be  a  substantial 
compliance  with  the  statute  ?  We  say,  no. 

The  right  of  the  defendant  to  have  a  bond  for  costs  filed, 
as  required  by  the  statute,  by  a  non-resident  plaintiff,  is 
absolutely  independent  of  any  undertaking  or  security  he 
may  have  given  for  other  purposes,  and  some  of  the  judges 
of  this  court  have  so  held. 

In  the  case  of  Warner  agt.  Morrison,  in  this  court,  (which 
is  not  reported,)  the  plaintiff,  a  non-resident,  commenced 
his  action  by  an  order  of  arrest,  &c.,  and  filed  an  under- 
taking conditioned  to  pay  all  costs  the  defendant  might 
recover.  The  defendant  made  a  motion  to  compel  the 
plaintiff,  who  was  a  non-resident,  to  file  security  for  costs, 
and  the  court  ordered  him  to  do  so,  holding  that  the  under- 
taking given  on  the  arrest,  although  providing  expressly 
for  costs,  was  not  sufficient  to  comply  with  the  statute  ; 
that  the  right  of  the  defendant,  the  plaintiff  being  a  non- 
resident, was  absolute. 

We  say,  therefore,  the  plaintiffs  were  irregular,  and  the 
summons,  and  every  thing  founded  on  it,  should  be  set  aside, 
unless  the  plaintiffs  file  a  proper  bond  and  pay  the  costs. 

II.  The  court  below  decided  that  the  affidavit  of  Randall, 
upon  which  the  sheriff  took  the  flour  from  the  defendant, 
did  not  show  that  the  plaintiffs  had  any  title  to  or  pro- 
perty in  the  flour,  which  we  believe  to  be  correct.  We  say 
it  is  also  defective  in  not  stating  the  actual  value  of  the 
property,  and  for  the  reason  that  they  claim  it  by  virtue 
a  writing  which  is  not  set  out  in  the  affidavit.  (Dcpew 
agt  Leal,  2  Mb.,  131  ;  Powell  agt.  Kane,  5  Paige,  265.) 

The  affidavit  is  clearly  defective  and  insufficient  in  sev- 
eral particulars,  not  necessary  to  mention,  and  the  court 
below  so  decided,  but  the  court  said  :  "  It  appears,  how- 
VOL.  XXII.  32 
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ever,  that  the  defendant  has  given  the  requisite  undertak- 
ing, and  has  obtained  a  re-delivery  of  the  property  in  ques- 
tion, and  the  affidavit  has  therefore  ceased  to  be  of  any 
materiality."  In  other  words,  that  the  defendant  had 
waived  his  right  to  set  aside  this  proceeding,  because  he 
re-took  his  property  by  the  only  means  the  law  provided, 
expressly  reserving  the  right  in  his  notice  of  appearance, 
which  was  given  for  that  purpose,  and  for  the  purpose  of 
this  motion  alone. 

It  would  be  a  very  unreasonable  application  of  the  doc- 
trine of  waiver,  to  hold  that  although  a  man's  property  is 
taken  on  a  proceeding  illegal  and  unwarranted,  yet  he  must 
allow  his  property  to  remain  in  the  hands  of  the  sheriff, 
and  spoil,  until  he  can  make  a  motion  to  set  aside  the 
illegal  proceeding,  or  else  lose  his  right  to  set  it  aside,  and 
thereby  involve  himself  in  a  long  and  expensive  litigation. 
The  doctrine  of  waiver  has  never  been  carried  as  far  as 
that. 

In  the  case  of  Hyde  agt.  Patterson,  (1  jJbb.,  248,)  the 
court  held,  that  the  defendant,  by  giving  a  general  uncon- 
ditional notice  of  appearance,  had  waived  his  right  to  set 
aside  the  affidavit  for  irregularity.  The  defendant  gave 
no  unconditional  and  no  general  notice  of  appearance  in 
this  case. 

In  the  case  of  Clumpha  agt.  Whiting,  (10  JJbb.,  448,)  the 
court  held  that  it  was  no  waiver  of  a  motion  to  set  aside  a 
judgment  for  irregularity  bacause  the  party  in  the  mean- 
time appealed  from  the  judgment. 

But  this  question  is  disposed  of  by  the  fact,  that  it 
nowhere  appears,  and  did  not  in  the  court  below,  from  the 
papers  before  the  court,  that  the  sheriff  ever  re-delivered 
this  property,  or  any  part  thereof,  to  the  defendant,  and 
he  could  not  therefore  have  waived  any  of  his  right  to  set 
aside  these  proceedings. 

III.  The  order  appealed  from  should  be  reversed,  and 
the  summons,  affidavit  and  undertaking  of  the  plaintiffs  set 
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aside,  unless  the  plaintiffs  shall  file  security  for  costs,  and 
a  new  and  sufficient  affidavit,  and  pay  the  costs  of  the 
motion  and  of  this  appeal. 

ISAAC  BRONSON,  for  respondent. 

LEONARD,  Justice.  I.  The  undertaking  given  on  the  com- 
mencement of  the  action  contains  a  provision  which  covers 
any  judgment  for  costs  which  the  defendant  may  obtain, 
and  substantially  complies  with  the  statute  in  relation  to 
the  bond  for  costs  in  actions  by  foreign  corporations. 

II.  The  sheriff  certifies  that  he  did  serve  a  copy  of  the 
requisition  for  the  property  on  the  defendant,  and  there  is 
no  evidence  to  show  that  he  did  not  do  so. 

III.  The  plaintiff  is  not  at  liberty  to  deny,  in  an  action 
on  his  undertaking  to  obtain  the  delivery  of  property,  that 
he  made  the  affidavit  which  is  therein  recited  that  he  did 
make,  although  the  affidavit  be  in  fact  made  by  another. 

IY.  The  statement  in  the  affidavit  that  the  money  was 
advanced  by  Ferguson,  plaintiffs'  cashier,  is  not  a  state- 
ment that  plaintiffs  advanced  the  money,  A  special  title 
to  the  flour  is  shown  to  be  in  Ferguson,  cashier,  but  not  in 
the  plaintiffs,  as  it  should  do. 

It  appears,  however,  that  the  defendant  has  given  the 
requisite  undertaking,  and  has  obtained  a  re-delivery  of  the 
property  in  question  to  himself. 

The  affidavit  has,  therefore,  now  ceased  to  be  of  any 
materiality. 

The  summons  is  regular.  The  plaintiffs  can  file  their 
complaint  if  the  defendant  neglects  to  appear  and  take 
judgment,  thereby  becoming  entitled  to  recover  in  an 
action,  on  the  defendant's  undertaking  to  obtain  a  re-de- 
livery. The  summons  cannot  be  set  aside,  or  the  action  be 
terminated  by  reason  of  a  defect  in  the  affidavit  to  obtain 
the  taking  and  delivery  to  the  plaintiffs  of  personal  pro- 
perty. 
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If  the  plaintiffs  or  the  sheriff  were  in  possession  thereof, 
the  court  would  be  authorized  to  direct  its  return  to  the 
defendant  for  a  defect  in  the  affidavit,  unless  the  court 
should  consider  it  a  proper  case  to  permit  an  amendment 
of  the  plaintiffs'  affidavit  on  terms. 

The  defendant  having  given  an  undertaking,  and  obtained 
a  re-delivery  of  the  flour,  will  be  liable  to  an  action  thereon, 
unless  he  successfully  defends  this  action. 

The  affidavit  has  ceased  to  be  of  any  further  consequence 
in  this  action.  The  defendant  has  the  flour.  His  under- 
taking, therefore,  has  been  given.  The  court  cannot  order 
that  undertaking  to  be  canceled,  which  the  defendant  has 
thought  proper  to  deliver,  to  obtain  the  re-delivery  of  the 
flour.  The  time  for  the  defendant  to  avail  himself  of  any 
objection  for  a  defect  in  the  plaintiffs'  affidavit  has  passed. 

The  defendant's  motion  is  denied,  with  $10  costs  of 
opposing. 

Order  affirmed  at  general  term,  March,  1862,  without 
costs. 


SUPREME  COURT. 
JOHN  NEVILLE  agt.  MARY  NEVILLE. 

A  ne  exeat  may  issue  against  a,  feme  covert  when  a  proper  foundation  is  laid  for  an 
equitable  action  against  her. 

But  the  grounds  for  such  an  action  are  not  laid,  where  a  married  woman  becomes  a 
depositary,  that  is,  receives  money  or  property  to  keep  for  another  gratuitously, 
without  the  consent  of  her  husband,  which,  it  is  alleged,  she  has  appropriated  to 
the  use  of  others — although  the  husband  would  be  bound  to  restore  the  deposit  to 
the  depositor,  if  it  is  in  his  possession. 

In  such  a  case  the  defendant  cannot,  upon  any  obligations  arising  out  of  the  deposit 
or  bailment,  be  held  to  bail  under  the  Code ;  and  by  changing  the  form  of  the 
action  involving  a  different  remedy,  the  rights  and  liabilities  of  the  parties  are 
not  changed.  The  contract  of  deposit  being  void,  no  action  at  law  or  equity  will 
lie  upon  it. 

Oswego  Special  Term,  Jipril,  1861. 
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MOTION  by  defendant  to  discharge  a  writ  of  ne  exeat, 
upon  which  she  has  been  arrested  and  held  to  bail  by  the 
sheriff  of  Jefferson  county.  The  defendant  is  a,  feme  covert, 
now  an  inhabitant  of  Canada,  where  her  husband  resides. 
In  January,  1860,  she  was  residing  with  her  husband  at 
Watertown,  in  this  state,  and,  as  is  alleged,  received  from 
the  plaintiff  $600  for  safe  keeping  for  him,  only  $50  of 
which  she  has  repaid.  Four  hundred  dollars  of  the  remain- 
der, it  is  alleged,  she  has  since  appropriated  by  giving  or 
lending  the  same  to  her  father,  receiving  as  a  security  for 
the  re-payment  of  a  part  of  it,  a  bond  and  mortgage  for 
$300  ;  and  one  object  of  the  action  i:5  to  reach  this  bond 
and  mortgage. 

CLARKE  &  CALVIN,  for  the  motion. 
LANSING  &  SHERMAN,  contra. 

ALLEN,  Justice.  The  power  to  issue  the  writ  of  ne  exeat 
in  cases  of  equitable  cognizance  still  exists,  and  is  not 
impaired  or  affected  by  the  provisions  of  the  Code.  (Bush- 
nell  agt.  Bushnell,  15  Barb.,  399  ;  S.  C.  at  special  term,  7 
How.,  389.)  This  case,  and  the  principle  upon  which  it 
proceeded,  holding  that  the  general  provisions  of  the  Code, 
(\  178,)  that  no  person  shall  be  arrested  in  a  civil  action 
except  as  prescribed  by  that  act.  did  not  apply  to  cases  in 
which  the  plaintiff  was  entitled  to  equitable  bail,  is  deci- 
sive of  the  question  made  by  the  defendant  upon  the  clause 
in  section  179  declaring  that  no  female  shall  be  arrested  in 
any  action  except  for  wilful  injury  to  person,  character  or 
property.  It  only  applies  to  arrests  as  provided  by  the 
Code  for  the  cause  of  action  for  which  an  arrest  is  given 
by  that  act.  It  simply  excepts  females  from  the  operations 
of  the  provisional  remedy  by  arrest  given  by  the  Code. 

The  act  to  abolish  imprisonment  for  debt  (Sess.  Laws  of 
1831,  p.  396)  was  in  terms  very  comprehensive,  declaring 
that  ••  no  person  shall  be  arrested  or  imprisoned  on  any 
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civil  process  issuing  out  of  any  court  of  law,  or  on  any  exe- 
cution issuing  out  of  any  court  of  equity"  ;  and  yet  it  was 
held  that  it  did  not  affect  the  remedy  by  ne  exeat  in  cases 
of  equitable  cognizance.  (Brown  agt.  Huff,  5  Paige,  235.) 

Upon  the  ordinary  mesne  process  in  actions  at  law,  a 
married  woman  cannot  be  arrested.  The  common  law 
exempts  her  from  arrest,  (2  Kent's  Com.,  181,)  and  she  is 
entitled  to  be  discharged  from  arrest  on  final  process,  if  it 
appears  that  she  has  no  separate  property.  (Sparks  agt. 
Sell,  8  B.  fy  C.,  1.)  But  a  ne  exeat  issues  upon  different 
principles  from  those  which  regulate  the  mesne  process  of 
courts  of  law.  It  issues  only  when  a  court  of  equity  has 
jurisdiction,  and  in  the  enforcement  of  an  equitable  demand. 
It  is  in  the  nature  of  equitable  bail,  and  issues  only  by  the 
special  order  of  the  court,  and  when  the  party  against 
whom  it  is  asked  is  about  to  leave  the  jurisdiction  of  the 
court  so  that  the  decree  of  the  court  will  be  ineffectual,  or 
the  party  interested  in  it  may  have  to  follow  his  adversary 
to  another  jurisdiction.  It  may  issue  in  any  stage  of  the 
action,  and  against  the  plaintiff  or  defendant,  as  occasion 
may  require.  (Dunham  agt.  Jackson,  2  Paige,  629.)  It 
may  therefore  issue  in  any  case  and  against  any  party, 
when  the  court  has  jurisdiction  of  the  subject  matter  and 
of  the  person  of  the  defendant.  If  a.  feme  covert  is  exempt 
from  the  jurisdiction  of  the  court,  and  cannot  be  bound  by 
any  decree  or  judgment  pronounced  by  it,  she  cannot  be 
compelled  to  give  the  equitable  bail  which  is  the  object  of 
a  ne  exeat.  But  if  a  valid  judgment  can  be  pronounced 
against  her  in  respect  to  the  cause  of  action  alleged  against 
her,  then  the  court  can  employ  all  the  process  which  it  is 
accustomed  to  employ  to  make  its  judgment  effectual. 

The  charge  is,  that  the  defendant  has  a  trust  fund  in  her 
hands,  to  which  the  plaintiff  is  entitled  ;  that  she  is  the  de- 
positary of  the  plaintiff's  money,  which  she  has  misappro- 
priated, and  in  part  converted  wrongfully  into  a  bond  and 
mortgage  which  she  is  about  to  take  with  her  from  the 
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state.  If  the  court  has  jurisdiction  to  compel  her  by  its 
judgment  to  deliver  this  bond  and  mortgage  to  the  plain- 
tiff, in  lieu  of  so  much  of  his  money  represented  by  it,  then 
it  can,  by  its  process  of  ne  exeat,  exact  equitable  bail  of  the 
defendant.  That  a  ne  exeat  may  issue  against  &feme  covert 
where  a  proper  foundation  is  laid  for  an  equitable  action 
against  her,  is  established  by  Dulins  agt.  Hale,  (2  Feoion, 
613,  and  the  cases  cited  in  the  note.)  The  cases  holding  that 
a  married  woman  cannot  make  a  contract  valid  at  law,  or 
appoint  an  agent,  or  be  convicted  of  a  misdemeanor  com- 
mitted on  the  person  of  her  husband,  do  not  necessarily 
decide  the  question  presented  by  this  motion.  As  to  the 
liability  of  the  defendant  in  this  action,  other  principles 
are  involved  in  the  maintenance  of  the  action.  Neither 
does  the  right  of  the  plaintiff  to  maintain  this  action  de- 
pend upon  the  recent  legislation  of  this  state,  the  tendency 
of  which  is  to  charge  the  feme  covert  with  all  the  duties 
and  responsibilities,  and  subject  her  to  all  the  risks,  which 
have  hitherto  rested  exclusively  on  the  husband.  She  is 
put  on  a  "  war  footing,"  and  may  sue  and  be  sued  as  &feme 
sole  in  matters  relating  to  her  separate  estate.  And  the 
acts  passed  professedly  for  her  protection  will  in  the  end 
divest  her  of  her  property,  by  depriving  her  of  the  protec- 
tion before  thus  furnished  her  by  courts  of  equity.  But  it 
is  only  for  the  courts  to  administer,  not  to  make  the  laws. 
The  defendant,  if  liable  at  all  in  this  action,  is  liable  irre- 
spective of  positive  law.  A  married  woman  can  act  as  the 
agent  of  a  third  person  unless  her  husband  dissents.  (Story 
on  Jlgency,  §§  7,  8,  485.)  She  can  as  agent  bind  her  prin- 
cipal, but  it  by  no  means  follows  that  she  will  be  liable  to 
her  principal  for  negligence  or  want  of  skill  in  the  execu- 
tion of  the  agency.  The  act  of  dealing  of  the  defendant 
with  the  plaintiff,  is  not  authorized  by  any  statute  of  this 
state,  and  its  validity  and  her  liability  not  only  to  this  pro- 
cess, but  to  the  action,  depend  upon  the  rules  of  the  com- 
mon law.  In  determining  the  capacity  of  femes  covert  to 
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do  any  acts  or  enter  into  any  contracts,  equity  follows  the 
law,  except  'as  to  acts  and  contracts  relating  to  the  sepa- 
rate estate  of  the  wife.  (1  Fonb.  Eq.,  B.  1,  ch.  2,  §  6.)  A 
-wife  may  execute  a  naked  power.  The  disability  of  mar- 
ried women  to  contract  so  as  to  bind  themselves  or  their 
husbands,  results  from  considerations  of  public  policy.  The 
law  considers  all  acts  of  the  wife  which  might  prejudice 
the  interest  of  the  husband  as  void,  except  debts  contracted 
for  necessaries.  (1  Fonb.  Eq.,  B.  1,  ch.  2,  §  6,  note  h.} 
STORY  thus  expresses  the  disability  and  the  reason  of  it : 
"  But  perhaps  the  more  exact  statement  would  be,  that  it 
is  a  fundamental  policy  of  the  common  law  to  allow  no 
diversity  of  interest  between  husband  and  wife  ;  and  for 
this  purpose  it  is  necessary  to  take  from  the  wife  all  power 
to  act  for  herself  without  his  consent,  and  to  disable  her, 
even  with  his  consent,  (for  her  own  protection  against  his 
influence,)  from  becoming  personally  bound  by  any  act  or 
contract  whatever  done  in  pais"  (1  Story  Eq.  Jur.,  §  243.) 
There  is  no  pretence  that  the  defendant  has  a  separate 
estate  or  property  of  any  kind.  If  receiving  this  money  as 
the  depositary  or  bailee  of  the  plaintiff,  gave  her  a  sepa- 
rate estate  or  property  in  it,  then  it  ceased  to  be  the  pro- 
perty of  the  plaintiff,  and  an  action  will  not  lie  for  that 
reason.  If  it  became  quasi  a  separate  property  of  the  wife 
so  as  to  give  the  court  jurisdiction  over  her  in  respect  to 
it,  there  never  would  have  been  any  doubt  or  difficulty  in 
the  assertion  of  the  rights  of  depositors  or  bailors  as  against 
married  women  who  had  become  depositaries  or  bailees. 
If  a  married  woman  becomes  a  depositary,  that  is,  receives 
money  or  property  to  keep  for  another  gratuitously,  which 
is  charged  here,  without  the  consent  of  her  husband,  the 
act  is  a  mere  nullity,  and  no  contract  of  deposit  arises. 
Yet  the  husband  will,  in  such  case,  be  bound  to  restore  the 
deposit  to  the  depositor,  if  it  is  in  his  possession.  (Story 
on  Bail.,  ^50  ;  and  see  2d  Sand.  Rep.,  47,  b,  note  /.)  So  a 
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married  woman  may  become  a  mandatary,  but  the  mandator 
can  have  no  remedy  against  her  upon  the  implied  obliga- 
tions of  the  contract.  (Story  on  Bail.,  §  162.)  For  the 
devastavit  of  a  feme  covert  executrix,  committed  during 
coverture,  a  husband  is  liable  in  law  and  in  equity  as  long 
as  both  parties  are  alive ;  for  as  she  has  no  power  to  act 
alone,  his  assent  will  be  presumed.  After  the  determina- 
tion of  the  coverture  the  wife  is  responsible  to  creditors, 
and  also  to  the  legatees.  (2c/  Williamson  Executors,  1128, 
1129,  and  cases  cited  in  note;  Mair  agt.  Shaw,  1  Sch.  4f 
Lef.,  243.)  In  Moore  agt.  Maywell,  (1  Dick.,  30  ;  3  JJt/c., 
409,)  a  ne  exeat  was  issued  against  a  married  Avoman,  the 
administratrix  of  a  former  husband,  who  had  come  to  Eng- 
land to  get  his  property.  But  it  appeared  the  feme  covert 
in  that  case  had  large  separate  property,  and  had  executed 
bonds,  <fec.  This  case  was  followed  in  Juningham  agt.  Glass, 
(Ainbl.,  62;  1  Dick.,  107.)  In  1823,  however,  in  Pannel 
Rgt.  Taylor,  (1  Tur.  &  Rus.,  96,)  Lord  ELDEN  decided  that 
a  writ  of  ne  exeat  could  not  be  sustained  against  a  feme 
covert  executrix  or  administratrix.  In  that  case  the  hus- 
band had  gone  abroad,  and  the  wife  was  about  to  go.  Lord 
ELDEN  says  :  "  The  general  rule  is,  that  in  an  equitable 
case  you  cannot  hold  a  party  to  equitable  bail,  when  in  a 
legal  case  you  could  not  compel  him  to  give  effectual  bail." 
It  is  clear  that  the  defendant  could  not,  upon  any  obli- 
gations arising  out  of  the  deposit  or  bailment,  be  held  to 
bail  under  the  Code.  By  changing  the  form  of  the  action 
involving  a  different  remedy,  the  rights  and  liabilities  of 
the  parties  are  not  changed.  The  liability  of  the  defendant 
to  answer  to  the  plaintiff  arises  out  of  the  contract  of 
deposit,  and  the  contract  being  void,  no  action  at  law  or 
equity  will  lie  upon  it.  So  far  as  the  plaintiff  can  trace 
his  property,  he  may  recover  it,  or  if  it  is  represented  by 
the  bond  and  mortgage  of  Johnson,  that  may  be  reached, 
but  not  in  an  action  against  this  defendant  alone.  The 
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coverture  of  the  defendant  was  carefully  concealed  in  the 
affidavit  on  which  the  writ  was  granted,  and  it  was  there- 
fore allowed  without  a  consideration  of  the  question  made 
before  me. 

The  writ  must  be  discharged,  with  costs  of  the  motion 
to  defendant  to  abide  the  event  of  the  action. 


SUPREME  COURT. 

THE  BOARD  or  COMMISSIONERS  or  EXCISE,  &c.  agt.  ROBERT 

R.  PURDY. 

Where  an  action  is  commenced  for  alleged  violations  of  the  "Act  to  suppress  intem- 
perance and  to  regulate  the  sale  of  intoxicating  liquors,"  passed  April  16,  1857, 
to  recover  a  penalty  given  by  the  act,  by  any  other  person  than  the  board  of  com- 
missioners of  excise,  although  prosecuted  in  their  name,  the  defendant  cannot 
move  to  dismiss  the  complaint,  although  he  shows  by  proof  that  no  complaint 
had  been  made  to  the  excise  commissioners  previous  to  the  commencement  of  the 
action  that  the  defendant  had  violated  the  statute,  and  that  the  commissioners 
had  not  authorized  the  commencement  thereof. 

It  is  for  the  commissioners  alone  to  object  that  their  names  have  been  improperly 
used  in  bringing  the  action.  (LEONARD,  J.,  dissenting.) 

The  only  relief  the  defendant  can  have  is  an  order  to  stay  proceedings  until  the 
further  order  of  the  court,  and  perhaps  a  further  order  for  security  for  costs,  on 
showing  a  state  of  facts  that  would  prevent  his  collecting  them  from  the  plaintiffs. 
(This  decision  reverses  the  main  point  decided  at  special  term  in  this  case, 
22  How.,  312.) 

New  York  General  Term,  March,  1862. 
INGRAHAM,  LEONARD  and  CLERKE,  Justices. 

NOTE. — Section  30  of  this  act  reads  as  follows:  "  In  case  the  parties  or  persons 
whose  duty  it  is,  by  the  provisions  of  this  act,  to  prosecute,  shall  neglect  to  prose- 
cute for  any  penalty  provided  by  this  act,  for  the  period  of  ten  days  after  complaint 
to  them  that  any  provision  of  this  act  has  been  violated,  accompanied  with  reason- 
able proof  of  the  same,  any  other  person  may  prosecute  therefor  in  the  name  of  the 
board  of  commissioners  of  excise." 

In  some  of  the  sections  of  this  act  the  penalties  prescribed  are  to  be  sued  for  and 
recovered  by  others  than  the  board  of  commissioners  of  excise.  Take,  for  instance, 
section  8,  which  requires  necessary  accommodations  for  travelers,  and  "  for  every 
neglect  or  default  in  having  either  of  the  articles  herein  required,  such  keeper  shall 
forfeit  $10,  to  be  recovered  by  the  overseers  of  the  poor  for  the  use  of  the  poor." 

Now,  suppose  a  suit  for  this  penalty  should  be  brought  by  a  third  person  in  the 
name  of  the  board  of  commissioners  of  excise,  without  producing  any  evidence  that 
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INGRAHAM,  P.  Justice.  The  motion  in  this  case  was  to 
dismiss  the  complaints  and  direct  the  attorneys  to  pay  the 
costs.  The  plaintiffs'  attorneys,  if  they  had  any  authority 
to  bring  the  actions,  could  have  shown  it  on  the  motion, 
and  there  was  no  necessity  for  an  alternative  order  that 
they  should  produce  such  authority  or  the  actions  should 
be  dismissed. 

The  difficulty  with  me  on  this  appeal  is  as  to  the  pro- 
priety of  the  defendant  to  make  the  motion.  In  Thayer 
agt.  Lewis,  and  other  actions,  (4  Demo,  269,)  a  motion, 
similar  in  all  respects,  was  made  and  denied,  upon  the 
express  ground  that  the  defendants  could  not  object  that 
the  suit  was  prosecuted  by  a  third  person,  in  the  names  of 
the  overseers  of  the  poor,  without  their  consent ;  that  the 
overseers  alone  had  the  right  to  complain  that  their  names 
had  been  improperly  used.  And  in  the  same  case  it  was 

the  overseers  of  the  poor  had  neglected  for  a  period  of  ten  days  after  complaint 
made,  and  reasonable  proof  of  the  violation  of  the  section,  to  prosecute  for  the  pen- 
alty, and  the  defendant  should  move  to  dismiss  the  complaint  on  proof  showing  that 
the  overseers  of  the  poor  had  prosecuted  him  for  the  same  penalty,  and  that  the 
party  prosecuting  in  the  name  of  the  commissioners  of  excise  had  not  complied  with 
the  statute  authorizing  him  to  prosecute,  could  there  be  any  doubt  but  what  the 
court  would  consider  that  the  defendant  had  a  most  vital  interest  in  the  question, 
and  that  his  motion  should  be  granted  with  costs?  And  why  would  the  court  grant 
his  motion?  Not  because  he  had  been  prosecuted  by  the  overseers,  although  that 
would  be  a  good  plea  in  abatement  to  a  second  action,  but  because  the  plaintiff,  in 
bringing  the  action  in  the  name  of  the  commissioners  of  excise,  had  violated  the 
statute — one  of  the  proofs  of  which  was  that  the  overseers  of  the  poor  had  properly 
brought  an  action  for  the  same  cause. 

It  would  seem,  therefore,  that  the  defendant  would  have  the  same  interest,  and 
would  be  entitled  to  the  same  remedy,  to  get  rid  of  an  illegal  and  irregular  action 
brought  against  him  under  this  statute,  whether  he  had  or  had  not  been  prosecuted 
by  the  proper  party  for  the  same  cause.  And  it  would  make  no  difference  in  the 
application  of  this  principle,  where  the  sections  of  the  statute  authorize  the  action 
to  be  brought  by  the  board  of  commissioners  of  excise  instead  of  the  overseers  of  the 
poor  or  any  other  party ;  as  the  defendant  might  show  the  same  state  of  facts  in  one 
case  as  in  the  other;  the  question  being,  whether  the  defendant  has  not  a  sufficient 
interest  to  entitle  him  to  object,  and  "  to  have  something  to  do  with  the  matter" 
before  being  called  upon  to  answer  an  irregular  proceeding  brought  against  him  in 
plain  violation  of  the  statute?  Any  other  person  might  as  well  prosecute  in  his 
own  name,  in  such  case,  as  to  use  the  name  of  the  board  of  commissioners  of  excise, 
one  having  just  as  much  standing  in  court  as  the  other,  and  that  just  none  at  all. — 

Bar. 
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held  that  the  overseers  alone  could  object  that  they  had 
not  neglected  to  prosecute  for  ten  days,  before  their  names 
could  be  used  by  a  third  person.  BRONSON,  Ch.  J.,  says  : 
"  We  think  the  defendant  has  nothing  to  do  with  the  matter." 

So  far  as  the  liability  for  costs  would  exist,  the  plaintiffs 
are  alone  interested.  If,  after  notice  to  them  of  bringing 
such  actions,  they  refuse  to  take  measures  to  stop  them, 
they  will  be  liable  for  costs. 

In  the  case  of  Ninety-nine  plaintiff's  agt.  Vanderbilt,  (1 
Jlbb.,  163,)  the  court  required  the  attorney  to  exhibit  his 
authority.  That  case  was  in  conflict  with  the  case  in  4th 
Denio,  but  in  that  case  the  court  says :  "  The  defendant 
cannot  insist  upon  the  exercise  of  the  power,  by  the  court, 
to  compel  the  production  of  the  attorney's  authority,  but 
must  ask  for  the  exercise  of  the  discretion  of  the  court,  and 
submit  to  the  terms  which  the  court  might  impose  "  The 
question  whether  the  defendant  could  make  the  motion,  was 
not  discussed.  In  most,  if  not  all,  the  cases  cited,  the 
motion  was  made  by  the  plaintiff  to  stop  the  use  of  his 
name  as  plaintiff.  This  power  is  not  doubted.  Nor  do  I 
doubt  that  the  court  has  authority,  if  the  facts  submitted 
warrant  it,  to  call  on  the  plaintiffs'  attorney  to  show  his 
authorit}7,  by  virtue  of  the  general  power  which  the  court 
exercises  over  its  officers.  But  I  do  doubt  whether  the 
court  should  exercise  such  a  power  in  behalf  of  a  defendant 
whose  only  ground  of  making  the  motion  was  that  no  com- 
plaint had  been  made  to  the  board  of  commissioners  of 
excise  previous  to  bringing  the  action.  If  any  injustice 
was  to  be  done  to  the  defendant  by  the  prosecution  ;  if  any 
rights  were  to  be  violated  ;  if  any  property  was  to  be 
unjustly  taken  from  him  by  such  act  of  the  attorney,  the 
court  should  interfere,  but  not  otherwise.  At  any  rate, 
under  the  decisions,  no  other  order  should  be  made  than  to 
stay  the  proceedings  until  the  further  order  of  the  court, 
and  he  might,  perhaps,  ask  for  security  for  costs,  showing 
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to  the  court  a  state  of  facts  that  would  prevent  his  collect- 
ing them  from  the  plaintiff. 
CLERKE,  J.,  concurred. 

Dissenting  Opinion. 

LEONARD,  Justice.  A  further  examination  induces  me  to 
adhere  to  the  views  expressed  in  my  opinion  when  this 
motion  was  before  me  at  special  term,  now  reported  in 
How.  Pr.  R.,  312,  (March  JVo.,  1862.) 

The  plaintiffs'  attorneys  were  fully  notified  by  the  moving 
papers  that  their  authority  to  commence  this  action  was 
disputed.  They  omitted  to  show  any  retainer,  and  put 
themselves  upon  the  ground  that  the  court  had  no  power 
to  require  them  to  do  so.  Under  the  circumstances  it 
was  a  confession  that  they  were  without  authority  from 
the  board. 

No  proof  was  offered  that  the  board  had  refused  to  pro- 
secute for  ten  days  after  complaint  accompanied  with  rea- 
sonable proof  of  a  breach  of  the  law,  so  that  some  other 
•  party  had  thereby  acquired  the  right  to  prosecute  in  the 
name  of  the  board  under  the  provisions  of  the  law. 

The  action  being  strictly  penal,  it  cannot  be  assumed, 
without  evidence,  that  the  right  to  prosecute  has  been  so 
acquired  by  any  informer.  Had  there  been  a  complaint 
made  to  the  board,  the  name  of  the  informer  could  then  be 
ascertained,  and  it  would  afford  some  security  to  the  party 
prosecuted,  and  to  the  public,  against  malicious  actions. 
If  every  one  may  prosecute  in  the  name  of  the  board,  unless 
the  board  choose  to  object,  the  provision  in  respect  to 
laying  the  complaint  before  the  board,  with  reasonable 
proof  of  a  violation  of  the  law,  is  nullified  and  its  effect 
abrogated  by  the  construction  of  the  courts. 

The  board  have  no  property.  A  judgment  recovered 
against  them  for  costs  will  not  insure  collection. 

These  reasons,  with  those  adverted  to  by  me  at  special 
term,  confirm  me  in  the  opinion  then  expressed,  that  the 
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law  has  imposed  a  condition  with  which  informers  must 
comply  before  they  can  prosecute  in  the  name  of  the  board 
for  the  recovery  of  penalties. 

It  may  be  that  the  ends  of  justice  will  be  sufficiently 
attained  by  staying  the  plaintiffs'  proceedings,  and  I  am 
therefore  disposed  to  acquiesce  in  the  modification  of  the 
order  made  at  special  term,  which  my  brethren  have 
thought  proper  to  adopt. 

It  seemed  to  me  at  special  term  inconsistent,  when  the 
charge  of  prosecuting  these  actions  without  authority  was 
not  denied,  not  to  dismiss  them ;  if  they  were  prosecuted 
without  authority,  as  I  think  it  evident  they  are,  then  the 
plaintiffs  could  not  be  held  liable  for  costs,  and  the  attor- 
neys stood  confessed  as  the  instigators  of  the  actions,  and 
of  course  justly  liable  for  the  costs. 


SUPREME  COURT. 

1.  GEORGE  P.  NAYLOR  and  others  agt.  FRANCIS  A.  HOFFMAN 
and  others.  2.  THE  ROCK  RIVER  BANK  agt.  THE  SAME. 

State  courts  have  no  jurisdiction  of  an  action  against  a  firm  to  recover  a  firm  debt, 
where  one  of  the  members  of  the  firm  is  a  foreign  consul. 

Where  an  action  was  commenced  against  the  firm  of  Hoffman,  Gelpcke  i  Co.,  and 
an  attachment  issued,  and  Hoffman  at  the  time  was  a  foreign  consul,  duly  recog- 
nized by  the  United  States  government,  and  acting  as  such,  and  a  motion  having 
been  made  to  dismiss  the  action,  on  the  ground  that  the  court  had  no  jurisdic- 
tion ;  during  the  pendency  of  which  motion  the  exequatur  or  recognition  of  the 
consul  was  withdrawn  by  the  U.  S.  government, 

Held,  that  the  court  being  without  jurisdiction  when  the  action  was  commenced 
and  the  attachment  issued,  there  was  no  basis  upon  which  to  incorporate  it  sub- 
sequently; and  the  subsequent  revocation  of  the  exequatur  did  not  give  validity 
to  the  process  which  was  before  invalid;  consequently  no  jurisdiction  could  be 
conferred  on  the  court  by  the  revocation  of  the  exequatur.  (Reversing  the 
decision  in  one  of  the  causes  at  special  term,  ante,  250.) 

New  York  General  Term,  February,  1862. 
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THE  actions  in  both  cases  are  on  contract  against  the 
defendants  as  co-partners  and  joint  contractors. 

Action  1  was  commenced  on  the  5th  day  of  June,  1861, 
and  a  warrant  of  attachment  issued  against  their  joint  pro- 
perty. A  summons  and  complaint  were  served  on  one  of 
the  defendants,  viz.,  Otto  Gelpcke,  and  a  summons  was  pub- 
lished. 

All  the  defendants  appeared  and  put  in  an  answer,  plead- 
ing in  abatement  that  P.  A.  Hoffman  was  and  is  a  foreign 
consul. 

On  the  31st  day  of  July,  1861,  an  order  was  made  for 
the  defendants  to  show  cause  why  the  warrant  of  attach- 
ment should  not  be  set  aside  and  the  action  be  dismissed. 

The  motion  was  heard  on  the  19th  day  of  August,  1861, 
before  Hon.  Justice  SUTHERLAND,  and  on  the  llth  day  of 
December,  1861,  he  decided  that  the  motion  be  denied. 

The  plaintiffs,  at  the  hearing,  read  in  opposition  to  the 
motion  certain  letters  passed  between  the  attorney  for  plain- 
tiffs and  the  department  of  State,  to  the  same  effect  as 
those  read  in  the  second  action,  which  have  been  reported 
ante  page  250. 

Action  2  is  also  an  action  on  contract  against  the  defend- 
ants as  co-partners  and  joint  defendants  for  the  recovery 
of  money.  An  attachment  issued  against  the  property  of 
all  the  defendants,  and  was  levied  on  the  joint  property  of 
all.  None  of  the  defendants  was  personally  served — the 
summons  was  published. 

All  the  defendants  appeared. 

On  the  31st  July,  1861,  an  order  to  show  cause  was  made 
why  the  warrant  of  attachment  should  not  be  set  aside  and 
the  action  be  dismissed. 

The  affidavit  of  defendants  showed  that  Francis  A.  Hoff- 
man, one  of  the  defendants,  was,  at  the  commencement  of  the 
action,  and  still  continued  to  be,  a  consul  for  the  Duchy  of 
Saxe  Coburg  Gotha,  and  duly  recognized  and  proclaimed  as 
such  by  the  President  of  the  United  States. 
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On  the  20th  of  August  the  motion  was  heard  before  Hon. 
Justice  SUTHERLAND.  The  plaintiffs  read  affidavits  in  op- 
position, which  may  be  found  ante  p.  250. 

On  the  llth  day  of  December,  1861,  Hon.  Justice  SUTH- 
ERLAND rendered  his  decision  denying  the  motion,  but 
without  specifying  the  grounds  on  which  the  decision  was 
made. 

The  defendants  appealed  to  the  general  term  of  this 
court.  The  appeal  was  heard  before  Justices  INGRAHAM, 
LEONARD  and  CLERKE. 

B.  ROELKER,  attorney  ana  of  counsel  for  defendants. 

I.  By  the  constitution  of  the  United  States,  (art.  III., 
sec.  2,)  the  judicial  power  of  the  United  States  extends  to  all 
cases  in  law  and  equity  affecting  consuls,  and  in  all  such 
cases  the  supreme  court  of  the  United  States  has  original 
jurisdiction  ;    and  by  act  of   congress  of   September  24, 
1789,  (c/i.  20,  sec.  9,)  the  district  courts  of  the  United  States 
have  jurisdiction,  exclusive  of  the  courts  of  the    several 
states,  of  all   cases  against  consuls  or  vice-consuls  (Davis 
agt.  Packard,  7  Peters,  276.) 

The  jurisdiction  in  such  case  does  not  depend  on  the 
party  on  record.  If  the  suit  affects  him,  it  must  be  dis- 
missed, not  because  he  is  a  party,  but  because  it  affects 
him.  (Osborn  agt.  U.  S.  Bank,  9  Wheat.,  738-854.) 

II.  A  consul  cannot  renounce  or  waive  his  exemption 
from  liability  of  being  sued  in  a  state  court,  because  it  is 
not  his  personal  privilege,  but  the  privilege  of  the  govern- 
ment of  the  United  States.     A  state  court  has  no  jurisdic- 
tion in  any  suit  which  affects  a  consul,  and  a  suit  against 
the  firm  of  which  the  consul  is  a  partner,  cannot  be  sus- 
tained by  the  same.  (Griffin  agt.  Domingues,  2  Duer,  656; 
Valarino  agt.  Thompson,  3  Seld..  576.) 

An  attachment  against  a  non-resident  debtor  is  a  suit 
within  the  meaning  of  the  judiciary  act,  giving  exclusive 
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jurisdiction  to  the  United  States  courts.     (In  the  matter  of 
Jlycinena,  1  Sand.,  690.) 

One  of  the  defendants,  they  being  co-partners  and  alleged 
to  be  joint  debtors,  being  a  foreign  consul,  the  state  court 
had  no  jurisdiction,  and  all  proceedings  had  in  the  action 
are  void. 

III.  By  the  constitution  of  the  United  States,  (art.  III., 
sec.  3,)  the  President  alone  has  the  power  of  receiving  foreign 
ministers,  and  the  power  includes  the  power  to  dismiss 
them,  since  he  alone  is  the  organ  of  communication  with 
them,  and  accountable  for  the  conduct  of  foreign  agents. 
(See  Kent  Com.,  I.  p.  288.) 

The  letter  of  the  assistant  secretary  of  state  states 
that,  "  I  have  deemed  it  proper  to  revoke  his  exequatur," 
and  shows  that  the  President  of  the  United  States  never 
revoked  the  exequatur,  who  alone  has  the  power  so  to  do. 
It  is  an  unwarrantable  assumption  of  power  on  the  part  of 
the  assistant  secretary  of  state  to  attempt  to  do  an  act 
which  the  Executive  alone  has  the  right  and  the  power  to 
do.  The  exequatur  was,  therefore,  never  revoked,  and  if 
revoked,  the  letter  produced  was  no  legal  evidence  of  the 
fact. 

The  exequatur  is  executed  under  the  hand  of  the  Presi- 
dent and  the  seal  of  the  United  States,  and  a  proclamation 
made  by  the  President. 

By  acts  of  congress,  July  27,  1789,  15  Sept.  1789,  (see's 
4  and  5,)  the  duty  and  power  of  the  secretary  of  state  of 
the  United  States  are  simply  to  execute  such  duties  as  shall 
from  time  to  time  be  intrusted  to  him  by  the  President  of 
the  United  States,  relative  to  such  matters  respecting 
foreign  affairs  as  the  President  shall  assign  to  the  depart- 
ment, and  the  principal  officer  of  this  department  shall  con- 
duct the  business  of  the  department  in  such  manner  as  the 
President  shall  from  time  to  time  order  or  instruct.  The 
secretary  of  state  is  only  a  ministerial  officer,  and  he  can 
act  only  by  order  of  the  President. 
VOL.  XXII.  33 
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The  office  of  assistant  secretary  is  created  by  act  of  con- 
gress of  March  3d,  1853,  sec.  6,  and  this  subordinate  officer 
is  enjoined  only  to  perform  all  such  duties  in  the  office  of 
secretary  of  state  as  shall  be  prescribed  by  the  secretary 
of  state,  or  as  may  be  prescribed  by  law. 

The  evidence  of  the  pretended  revocation  of  the  exequatur 
consists  only  in  private  letters  of  the  assistant  secretary  of 
state.  By  the  laws  of  New  York,  (see  Laws  1846,  303,  ch. 
240,  §  1,)  it  is  provided  that  a  copy  of  any  document  in 
any  of  the  departments  of  the  government  of  the  United 
States,  certified  by  the  head  of  such  department,  and 
attested  by  the  seal  of  the  department,  may  be  given  in 
evidence.  This  act  is  in  relaxation  of  the  strict  common 
law  rule  of  evidence.  But  the  evidence  offered  here  falls 
short  of  all  rules  of  evidence. 

IV.  Even  if  the  exequatur  had  been  revoked  it  could  not 
avail.  The  defendant  was  a  foreign  consul  at  the  com- 
mencement of  the  proceedings  and  up  to  the  time  the  mo- 
tion came  on  to  be  heard,  and  the  court  had  no  jurisdic- 
tion when  the  suit  and  proceedings  were  instituted,  and  are 
therefore  void.  (Perry  agt.  Mongomery,  2  Sand.,  261 ;  Cole 
agt.  Kerr,  id. ;  Hastings  agt.  Farmer,  4  Comst.,  293.) 

Y.  The  action  is  against  the  defendants  as  joint  debtors 
alleged  to  be  jointly  liable.  Judgment  would  therefore  be 
entered  up  only  against  all  of  them,  and  not  against  one  or 
two  of  them  severally.  Neither  the  legislature  nor  court 
can  change  the  contract  and  make  it  joint  and  several, 
when  it  was  made  joint  only.  A  recovery  cannot  be  had 
against  one  of  several  defendants  alone,  except  when  such 
a  judgment  could  have  been  had,  if  he  had  been  sued  alone. 
The  action  can  therefore  not  be  continued  against  two  of 
the  defendants,  discontinuing  against  the  consul. 

In  cases  where  defendants  plead  infancy,  or  discharge 
under  an  insolvent  act,  the  contract  is  avoided,  and  no  con- 
tract exists  as  to  them,  either  joint  or  several.  But  the 
consul  does  not  avoid  the  contract,  but  only  excepts  to  the 
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tribunal  that  undertakes  to  pass  upon  it.  (Code,  f$  136, 
274,  119,  122 ;  Bridge  agt.  Payson,  5  Sand.,  217 ;  Slocum 
agt.  Hooker,  13  Barb.,  536  ;  Parker  agt.  Jackson,  16  Barb., 
33 ;  Pruyn  agt.  Black,  21  JV.  7.  #.,  300  ;  Sturtevant  agt. 
Brewer,  9  ./?&&.,  414.) 

VI.  It  is  a  fundamental  rule  that  where  there  is  an 
absence  of  jurisdiction,  the  defect  cannot  be  supplied  by 
amendment  or  supplemental  proceedings  so  as  make  the 
void  proceedings  valid  from  beginning.  It  is  only  when 
the  court  has  acquired  jurisdiction  that  it  can  amend 
any  process  or  proceeding  to  retain  it  and  carry  out  its 
object  in  furtherance  of  justice.  But  it  cannot  make  a 
void  proceeding  valid  by  an  amendment  in  the  same  pro- 
ceeding or  matter.  (Bangs  agt.  Mclntosh,  23  Barb.,  601 ; 
18  WW.,675;  JB/oomagt.  Burdick,  1  Hill,  138-143;  Wright 
agt.  Douglas,  10  Barb.,  110.) 

In  the  case  at  bar  the  warrant  of  attachment  was  void, 
because  it  affected  a  foreign  consul,  and  so  the  suit  brought 
by  plaintiffs.  The  state  court  had  no  jurisdiction  at  the 
commencement  of  the  suit,  and  therefore  all  subsequent 
proceedings  are  void.  The  warrants  of  attachment  issued 
in  both  cases  must  be  vacated. 

The  points  of  plaintiffs  for  Rock  River  Bank  were  the 
same  as  used  in  the  court  below,  (ante,  250.) 

ANDREWS,  COLBY  &  THOMPSON,  attorneys,  and 
CHARLES  W.  PRENTISS,  of  counsel,  for  pl'jfs  in  JVo.  2. 
JOHN  G.  VOSE,  attorney,  and 
JOHN  T.  DOYLE,  of  counsel  for  pVffs  in  JVo.  1. 

LEONARD,  Justice.  When  the  attachment  was  granted 
the  defendant  Hoffman  was  consul  for  the  Duchy  of  8 axe 
Coburg  Gotha,  for  the  state  of  Illinois.  It  issued  against 
the  property  of  all  the  defendants.  The  constitution  and 
laws  of  the  United  States  prohibit  the  state  courts  from 
taking  cognizance  of  suits  affecting  consuls. 
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It  is  thus  apparent  that  this  court  was  without  jurisdic- 
tion to  grant  process  of  any  kind  against  Hoffman  when  the 
attachment  herein  was  issued. 

The  question  of  jurisdiction  must  be  disposed  of  accord- 
ing to  the  facts  existing  when  the  action  was  commenced 
or  the  process  issued.  Being  without  jurisdiction,  then, 
there  was  no  basis  upon  which  to  incorporate  it  subse- 
quently. We  think  that  the  subsequent  revocation  of  the 
exequatur  of  the  consul  did  not  give  validity  to  process 
which  was  before  invalid. 

We  think  the  case  of  Valerino  agt.  Thompson,  (3  Seld. 
.K.,  576,)  is  conclusive  upon  the  questions  here  involved. 
The  court  of  appeals  there  hold  that  the  courts  of  the 
United  States  have  jurisdiction  where  a  consul  is  sued  with 
another  person.  The  court  in  that  case  say  :  "  The  con- 
stitution extends  the  jurisdiction  of  the  United  States 
courts  to  all  cases  '  affecting  consuls,'  and  the  judiciary 
act  makes  it  exclusive  of  the  state  courts  '  in  all  suits  against 
consuls.' "  That  case  further  holds,  that  where  a  consul 
and  another  are  necessarily  co-defendants,  it  brings  the 
co-defendants  within  the  jurisdiction  of  the  United  States 
courts,  by  unavoidable  implication,  (p.  582.)  We  think 
this  decision  of  the  first  court  of  our  state  must  be  consid- 
ered conclusive  here. 

This  action  being  against  a  consul,  the  state  courts  are 
ousted  of  jurisdiction. 

There  is  no  analogy  between  the  contract  of  an  infant, 
feme  covert,  bankrupt,  &c.,  and  the  contract  of  a  consul 
when  made  jointly  with  others. 

In  an  action  against  an  infant  or  feme  covert  on  a  joint 
contract  with  others,  the  name  of  such  party  may  be  stricken 
out,  and  the  action  proceed  against  the  other  joint  con- 
tractors, because  there  never  was  any  actual  contract  made 
by  the  infant  or  feme  covert. 

The  contract  of  the  consul  is,  however,  a  valid  and  bind- 
ing obligation,  whether  made  jointly  with  others,  or  not. 
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There  is  no  principle  upon  which  his  name  can  be  stricken 
from  the  action  without  disturbing  the  liability  of  the 
other  joint  contractors  with  him. 

We  are  compelled  to  hold  that  this  court  has  no  juris- 
diction over  the  action,  and  of  course  none  to  grant  an 
attachment  therein. 

The  order  appealed  from  is  reversed,  and  the  attachment 
is  vacated.  No  costs  are  allowed. 

CLERKE  and  INGRAHAM,  J.  J.,  concurred. 


\  i/>  SUPREME  COURT. 

v  y 

/SHEARMAN  agt.  COMAN. 
y 
Where  the  plaintiff  assigns  the  demand  in  suit  absolutely,  the  court,  on  the  motion 
of  the  defendant,  will  order  that  the  complaint  be  dismissed  unless  the  assignee 
/t  be  substituted  as  plaintiff  of  record. 

Oswego  Special  Term,  February,  1862. 

THE  defendant,  on  proof  that  the  plaintiff  had  assigned 
the  demands  in  suit  absolutely  to  one  Ballou,  and  on  notice 
of  motion  given  by  the  defendant's  attorneys  to  the  plain- 
tiff's attorneys,  moved  for  an  order  requiring  the  substitu- 
tion of  Ballou  as  plaintiff  of  record. 

CHARLES  TRACY,  for  the  defendant,  cited  Code  of  Pro- 
cedure, (^  111,  113,  121,  303,  321,  274;)  Story's 
Eq.  PL,  (§  349  ;)  Mitford's  PL,  (65  ;)  Sedgwic/c  agt. 
Cleveland,  (7  Paige,  287,  289,  290  ;)  Garr  agt. 
Gomez,  (9  Wend.,  649-654;)  2  R.  S.,  (619,  §44;) 
Sess.  L.  1847,  (ch.  390,  p.  421.) 

C.  H.  f)ooLiTTLE,  for  the  plaintiff". 

ALLEN,  Justice,  granted  the  motion,  and  directed  the 
entry  of  an  order  that  the  complaint  be  dismissed  and  judg- 
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ment  be  given  for  the  defendant,  with  costs  of  the  action, 
unless  the  assignee,  Ballou,  be  substituted  in  the  place  of 
Shearman  as  plaintiff  of  record,  within  twenty  days,  and 
that  in  the  meantime,  and  until  such  substitution,  all  pro- 
ceedings on  the  part  of  the  plaintiff  be  stayed. 


NEW  YORK  SUPERIOR  COURT. 

ROBERT  T.  MILLER  and  others  agt.  HENRY  STETTINER, 
impleaded  with  JOHN  W.  KAMPS. 

The  practice  as  settled  before  the  Code,  and  still  in  force,  does  not  allow  of  a  mo- 
tion to  set  aside  a  summons  on  the  ground  that  there  is  a.  misnomer  of  the  de- 
fendant therein.  (This  is  adverse  to  Elliott  agt.  Hart,  7  How.  Pr.  R.,  25.) 

By  the  175th  section  of  the  Code,  the  plaintiff,  being  ignorant  of  the  true  name  of 
the  defendant,  is  in  all  respects  regular,  although  the  defendant  is  misnamed ; 
and  the  defendant  cannot  first  disclose  his  true  name  by  his  motion  papers,  and 
therein  ask  that  the  summons  be  set  aside  for  the  misnomer.* 

Special  Term,  March,  1861. 

MOTION  to  set  aside  a  summons.     This  motion  is  made 
upon  the  complaint  and  the  affidavit  of  Simon  Stettiner, 

*  The  175th  section  of  the  Code  reads  as  follows:  "When  the  plaintiff  shall  be 
ignorant  of  the  name  of  a  defendant,  such  defendant  may  be  designated  in  any 
pleading  or  proceeding,  by  any  name ;  and  when  his  true  name  shall  be  discov- 
ered, the  pleading  or  proceeding  may  be  amended  accordingly." 

Does  this  apply  to  process  or  summons  by  which  a  party  is  brought  into  court, 
or  only  to  pleading  or  proceeding?  The  173d  section  provides  that  "the  court  may, 
before  or  after  judgment,  in  furtherance  of  justice,  and  on  such  terms  as  may  be 
proper,  amend  any  pleading,  process  or  proceeding,  by  adding  or  striking  out  the 
name  of  any  party,  or  by  correcting  a  mistake  in  the  name  of  a  party,  or  a  mistake 
in  any  other  respect,"  Ac.  Evidently  the  word  "  process"  was  not  inserted  in  sec- 
tion 173,  and  left  out  in  section  175  by  accident.  If  not,  section  173,  which  provides 
specifically  for  the  very  case,  contains  the  only  authority  under  which  the  court  can 
act  in  correcting  the  process.  The  question  then  arises  whether  it  is  requisite  that 
the  defendant  should  appear  generally  in  the  action  and  plead  the  misnomer  in 
abatement,  or  move  the  court  directly  under  section  173,  without  a  general  appear- 
ance, to  set  aside  the  summons?  It  would  seem  that  the  latter  course  would  be  more 
in  consonance  with  the  provisions  of  the  Code,  as  the  more  simple  and  speedy  re- 
medy ;  because  now  a  plea  in  abatement  is  to  be  tried  like  any  other  defence,  the 
distinction  between  a  plea  in  abatement  and  a  plea  in  bar  being  abolished.  (Sweet 
agt.  Tuttle,  4.  Kern.,  465;  Gardner  agt.  Clark,  21  N.  Y.  R.,  399.)—  REP. 
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who  states  that  he  is  the  person  served  with  the  summons 
and  complaint,  and  is  the  co-partner  of  the  defendant 
Kamps,  under  the  name  and  firm  of  Stettiner  and  Kamps, 
and  thafc  there  is  no  person  named  Henry  Stettiner  who  is 
a  member  of  that  firm  ;  and  the  complaint  shows  that  the 
action  is  for  goods  alleged  to  be  sold  to  the  two  defendants. 
And  the  affidavit  of  Kamps  is  also  produced,  to  the  effect 
that  his  co-partner's  name  is  Simon  Stettiner,  and  that 
there  is  no  person  named  Henry  Stettiner  connected  with 
him  in  business.  Upon  the  ground,  therefore,  of  misnomer 
of  the  defendant  Stettiner,  who  should  have  been  named  in 
the  summons  and  complaint  Simon  Stettiner,  the  latter  asks 
the  summons  to  be  aside  "  for  irregularity  in  this,  that  the 
said  Simon  Stettiner,  the  person  on  whom  said  summons 
was  served,  is  therein  named  and  described  as  Henry  Stet- 
tiner, defendant,"  and  for  costs  of  motion,  and  for  such 
other  order  or  relief  in  the  premises  as  the  court  may  see  fit 
to  grant. 

The  motion  is  opposed  by  affidavits  made  by  one  of  the 
plaintiffs  and  their  clerk,  and  the  clerk  of  the  plaintiffs' 
attorney,  in  which  it  is  not  in  terms  denied  that  the  name 
of  Stettiner  is  Simon,  and  not  Henry  ;  but  it  is  stated  that 
the  action  is  for  goods  sold  to  the  firm  of  Stettiner  & 
Kamps  ;  and  the  plaintiff  states  that  after  much  trouble  and 
inquiry,  he  ascertained  the  names  of  the  persons  composing 
that  firm  to  be  the  names  set  forth  in  the  summons  and 
complaint.  His  clerk  testifies  that  he  went  to  the  place  of 
business  of  Stettiner  &  Kamps,  and  inquired  of  Stettiner 
for  their  card,  in  order  to  obtain  the  names  of  the  members 
of  that  firm,  and  that  Stettiner  refused  to  give  it,  assigning 
as  a  reason  that  the  plaintiffs  wished  to  get  the  names  in 
order  to  sue  them.  And  the  clerk  of  the  plaintiffs'  attorney 
states  that  the  name  of  Stettiner,  as  given  in  the  New  York 
City  Directory  for  1861,  is  Henry  Stettiner,  and  that  he 
served  the  summons  and  complaint  upon  the  defendant,  who 
then  told  him  he  was  a  member  of  the  firm  of  Stettiner  <fc 
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Kamps,  and  thereupon  the  deponent  explained  to  him  that 
the  summons  and  complaint  were  intended  for  him,  and 
the  defendant  made  no  suggestion  that  he  was  not  the 
person  mentioned  in  the  summons  and  complaint.'4* 

JOHN  MOODY,  for  defendant. 
JAMES  S.  SANDFORD,  for  plaintiffs. 

WOODRUFF,  Justice.  When  this  motion  was  made,  I 
expressed  some  surprise  that  counsel  had  deemed  a  motion 
to  set  aside  the  process  or  proceedings  in  a  cause,  on  the 
ground  of  misnomer  of  the  defendant,  warranted  by  any 
existing  practice,  and  intimated  that  since  I  came  to  the 
bar,  I  had  not  known  of  such  a  motion.  I  was  therefore 
surprised  when  my  attention  was  called  to  the  case  of  El- 
liott agt.  Hart,  (7  How.  Pr.  R.,  25,)  in  which  such  a  motion 
was  granted,  and  have  been  induced  thereby  to  examine 
the  subject. 

For  more  than  thirty-five  years  past  no  such  motion  has 
been  entertained  in  this  state,  with  the  exception  above 
referred  to ;  and  it  was  declared  by  Justice  WOODWORTH, 
of  the  supreme  court,  in  1825,  that  such  a  motion  was  with- 
out precedent  in  that  court. 

In  Mann  agt.  Carley,  and  Chapin  agt.  Carley,  (4c  Cow.  R., 
148,)  the  defendant  was  called  in  the  capias  by  a  wrong 
Christian  name,  and  was  declared  against  by  his  true  name, 
and  motions  were  made  on  his  behalf  to  set  aside  the  pro- 
ceedings on  that  ground  ;  and  in  one  of  the  cases  in  which 
the  defendant  had  not  appeared  before  making  his  motion, 
the  motion  was  granted.  On  that  motion  the  English  cases 
and  books  of  practice  on  the  subject  were  very  fully  cited, 
and  the  court,  although  the  motions  were  novel  and  without 
precedent  in  this  state,  and  not  of  very  ancient  date  in  the 
English  courts,  and  although  the  court  disapproved  of  the 
practice,  yet  deemed  it  advisable  to  follow  the  English 
practice  in  the  case  then  before  them,  deeming  that  prac- 
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tice,  though  modern,  yet  of  sufficient  antiquity  to  be  bind- 
ing in  this  state  until  abrogated  by  some  rule,  order  or 
decision  on  the  subject.  It  would  seem  to  me  that  the  fact 
that  the  motion  was,  in  this  state,  without  precedent,  and 
the  practice  disapproved,  would  have  warranted  the  court 
then  in  saying  that  the  evidence  that  it  had  never  been 
adopted  in  this  state,  or  if  it  was  the  practice  in  England 
when  the  practice  of  their  courts  was  made  the  practice  in 
the  supreme  court,  it  had  gone  into  disuse,  or  having  never 
been  used,  had  been  already  and  long  since  abrogated. 

Be  this  as  it  may,  the  court  will  not  entertain  such  a 
motion,  but  will  leave  the  defendant  to  his  plea  in  abate- 
ment. 

By  no  action  of  the  court,  that  I  can  discover,  has  the 
practice  enjoined  by  that  order  ever  been  changed,  and 
from  that  time,  February,  1825,  until  the  present,  I  find  no 
trace  of  any  such  motion,  with  the  exception  above  refer- 
red to.  Soon  after  the  above  order,  it  was  provided  by 
statute  that  when  the  name  of  any  defendant  shall  not  be 
known  to  the  plaintiff,  a  capias  ad  respondendum  may  be 
issued  against  such  person  by  a  fictitious  name.  (2  R.  S., 
p.  347,  §  3.)  Under  this  statute  it  is  clear  that  no  motion 
to  set  aside  the  process  on  the  ground  of  a  misnomer  of  the 
defendant,  could  be  entertained  ;  and  unless  this  statute  is 
repealed  by  a  section  of  the  Code  hereafter  to  be  noticed, 
it  is  still  in  force.  Accordingly,  it  was  said  by  the  court 
in  Waterbufy  agt.  Mather,  (16  Wend.  R.,  613,)  that  if  the 
parties  are  before  the  court,  if  all  or  any  of  them  be  mis- 
named, the  only  way  to  make  the  objection  good  is  by  plea 
in  abatement ;  although  if  the  misnamed  defendant  was 
not  served,  his  co-defendant  might,  under  the  system  of 
practice  then  in  use,  take  advantage  of  the  variance  be- 
tween the  proceedings  and  the  proofs  on  the  trial.  And 
although  the  order  of  February,  1825,  forbidding  a  motion 
to  set  aside  the  process  on  the  ground  of  misnomer  of  the 
defendant,  does  not  appear  to  have  been  incorporated  in 
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the  body  of  the  written  rules  afterwards  from  time  to  time 
promulgated,  yet  the  practice  conformed  thereto  ;  and  the 
rules  of  1829,  adopted  in  October,  to  take  effect  January 
1st,  1830,  (framed  for  the  purpose  of  adapting  the  practice 
to  the  Revised  Statutes,  which  then  went  into  operation,) 
provide,  in  No.  72,  that  in  cases  not  provided  for  by  sta- 
tute or  these  rules,  the  proceeding  shall  be  according  to 
the  customary  practice  as  it  has  heretofore  existed. 

It  had  become  settled  practice,  originating  in  the  disap- 
proval of  the  court  above  stated,  the  absence  of  previous 
precedent  in  this  state,  and  the  order  of  February,  1825. 
And  the  language  of  the  court  in  Waterbury  agt  Miller,  in 
1837,  that  "  the  only  way  to  make  the  objection  good  is  by 
plea  in  abatement,"  affirmed  the  practice  as  settled,  although 
not  embodied  in  the  written  rules.  The  revision  of  the 
rules  made  in  1845  do  not,  as  I  perceive,  contain  any 
saving  in  terms  of  pre-existing  practice,  but  they  cannot  be 
deemed  to  abrogate  a  practice  then  long  established,  which 
was  not  dependent  upon  any  court  rule,  which  was  the 
subject  of  revision,  any  more  than  they  should  be  regarded 
as  abrogating  the  entire  system  of  practice,  a  small  portion 
of  which  was  then  to  be  found  prescribed  in  the  written 
body  of  rules  in  use.  But  in  the  revision  of  July,  1847, 
under  the  new  constitution  and  the  judiciary  act,  it  is 
expressly  provided  that  in  cases  not  provided  for  by  sta- 
tute nor  those  rules,  the  proceedings  shall  be  according 
to  the  customary  practice  as  it  has  heretofore  existed  in 
the  supreme  court  in  cases  not  provided  for  by  statute  or 
the  written  rules  of  the  court.  (JVo.  103.) 

So  that  down  to  the  adoption  of  the  Code  of  Procedure 
no  such  motion  as  the  present  could  be  entertained.  Such 
motions  had  been  declared  without  precedent — had  been 
disapproved — and  by  express  order  of  the  court  prohibited, 
and  the  practice  had  been  settled  and  confirmed.  And  it 
is  proper  to  add,  that  in  the  very  case  which  constituted 
the  solitary  instance  which  had  been  before  the  court,  and 
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which  led  to  the  order  of  prohibition,  the  question  may  be 
regarded  as  one  of  variance  between  the  declaration  and 
the  process,  and  not  a  naked  case  of  misnomer  of  defendant. 
It  was  a  case  in  which  the  plaintiff  had  sought  to  antici- 
pate and  avoid  the  effect  of  a  plea  in  abatement  by  declar- 
ing against  the  defendant  by  his  true  name. 

The  Code  of  Procedure  took  effect  in  1848,  and  by  sec- 
tion 389  of  that  Code,  and  again  by  section  469  of  the  Code 
of  1849,  et  seq.,  it  is  enacted  that  the  practice  of  the 
courts  in  civil  actions  shall  continue  in  force  when  consist- 
ent with  the  Code,  subject  to  the  power  of  the  courts  to 
alter,  &c. 

And  the  court,  by  the  rules  first  adopted  under  the  Code, 
August  4,  1849,  re-enact  the  former  provision  that  in  cases 
not  provided  for,  the  former  practice  shall  prevail,  (JVo. 
92,)  and  the  same  provision  has  been  continued  in  each 
revision  of  the  rules  to  the  present  time.  (Rule  93  of  the 
present  rules.) 

Unless,  then,  the  Code  itself  is  in  its  provisions  incon- 
sistent with  the  order  of  February,  1825,  that  "  the  court 
will  not  entertain  a  motion  to  set  aside  the  process  or  pro- 
ceedings in  a  cause  on  the  ground  of  a  misnomer  of  the 
party  arrested,"  then  the  practice  under  that  order  still 
continues. 

I  perceive  nothing  in  the  Code  inconsistent  with  the 
practice  heretofore  existing  on  this  subject.  A  doubt  is 
suggested  in  Elliott  agt.  Hart,  (ubi  supra,}  whether  under 
the  Code  any  remedy  by  plea  in  abatement  now  exists.  I 
think  the  doubt  is  not  warranted.  The  Code  has  not  lim- 
ited the  defences  which  a  defendant  may  interpose.  It  has 
given  the  grounds  of  demurrer,  and  provided  that  if  they 
do  not  appear  on  the  face  of  the  complaint,  they  may  be 
eet  up  by  answer  ;  but  defences  which,  from  their  nature, 
cannot  appear  on  the  face  of  the  complaint,  and  which  are 
sufficient  in  law,  may  still  be  set  up  in  the  answer.  Defences 
are  numerous  which  are  not  included  in  the  enumeration 
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of  grounds  of  demurrer,  and  it  would  be  both  absurd  and 
unjust  to  hold,  that  because  they  are  not  included  in  that 
enumeration,  therefore  they  are  no  longer  available  ;  former 
judgment,  payment,  release,  may  be  named  as  examples. 

Again  :  the  provision  of  the  Revised  Statutes  above  re- 
ferred to,  has  been  re-enacted  in  the  Code,  (§  175,)  which 
provides  that  when  the  plaintiff  shall  be  ignorant  of  the 
name  of  a  defendant,  such  defendant  may  be  designated  in 
any  pleading  or  proceeding  by  any  name,  and  when  his  true 
name  shall  be  discovered,  the  pleading  or  proceeding  may 
be  amended  accordingly. 

If  there  were  doubt  upon  the  general  question  I  have 
considered,  this  section  would  be.  in  the  present  case,  con- 
clusive ;  the  plaintiffs'  affidavits  go  far  to  show  that  in 
truth  the  defendant  is  known  by  the  name  of  Henry  Stet- 
tiner, and  recognized  that  as  his  name  when  sued  ;  but  if 
his  name  be  Simon  Stettiner,  and  only  Simon  Stettiner, 
then  the  plaintiff  was  ignorant  of  his  true  name,  and  not 
only  ignorant  after  diligent  efforts  to  ascertain  his  name, 
but  designedly  kept  in  such  ignorance  by  the  defendant 
himself  when  applied  to.  The  evidence  shows  a  design  on 
the  part  of  the  defendant  to  conceal  his  name,  either  to 
defeat  the  plaintiffs'  suit,  or  to  embarrass  him  in  its  prose- 
cution. It  is,  then,  a  clear  case  for  the  application  of  the 
175th  section,  if  Simon  be  the  true  name  of  the  defendant, 
and  the  plaintiff  is  perfectly  regular.  He  is  by  the  motion 
papers  themselves  apprised  that  the  defendant  claims  that 
his  true  name  is  Simon.  I  cannot  set  aside  the  summons 
and  complaint  because  it  does  not  contain  the  true  name  of 
the  defendant,  when  the  Code  in  very  terms  warranted  the 
plaintiff  in  suing  him  by  any  name.  It  may  possibly  be 
that  under  this  section,  if  a  defendant,  whom  the  plaintiff 
in  ignorance  has  sued  by  a  wrong  name,  applies  to  the 
plaintiff  and  discloses  his  real  name,  and  asks  that  the  pro- 
ceedings may  be  amended,  might,  if  the  plaintiff  refused, 
apply  to  the  court  to  direct  an  amendment.  On  that  ques- 
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tion  I  express  no  opinion  ;  but  a  defendant  thus  sued  can 
not  for  the  first  time  disclose  his  name  in  the  motion  papers 
and  ask  thereupon  that  the  plaintiffs7  proceedings,  which 
are  in  all  respects  regular,  should  be  set  aside.  Neither  do 
I  express  an  opinion  upon  the  question  whether,  when  there 
is  a  variance  between  the  summons  and  complaint  in  res- 
pect to  the  name  of  the  defendant,  a  motion  to  set  aside  the 
latter  would  be  proper.  Many  of  the  cases  in  England, 
supposed  to  warrant  the  motion  here  made,  were  cases  of 
variance. 

My  conclusions  are,  that  the  practice  as  settled  before 
the  Code,  and  still  in  force,  does  not  allow  of  a  motion  to 
set  aside  a  summons  on  the  ground  that  there  is  a  misno- 
mer of  the  defendant  therein  ;  and  that  under  the  175th 
section  of  the  Code,  the  plaintiff  being  ignorant  of  the  true 
name  of  the  defendant,  is  in  all  respects  regular,  although 
the  defendant  is  misnamed ;  and  that  the  defendant  can 
not  first  disclose  his  true  name  by  his  motion  papers,  and 
therein  ask  that  the  summons  be  set  aside  for  the  misnomer. 

The  motion  is  therefore  denied,  with  $10  costs. 


ERRATUM. 

Page  178  the  word  "  do"  after  Pennsylvania,  in  the  6th  line  from  the  top  should 
be  struck  out. 
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CONTAINED  IN  THE  FOLLOWING  REPORTS  : 

22  Howard' s  Pr.  R.;    23  N.  Y.  B.,  (9  Smith;)    6  Bosworth;    34 

Barbour ;  and  from  No.  4,  Vol.  12,  to  and  including 

No.  4,  Vol.  13  of  Abbott's  E. 


ABATEMENT. 
See  REVIVOK,  1.  2.  3.  4. 

ADMIRALTY. 

1.  A  tug  which  tows  vessels  for  hire  is 
not  to  be  regarded  subject  to  the  lia- 
bilities of  a  common  carrier  or  in- 
surer.  (Abbey  agt.  Steamboat  R.  L. 
Stevens,  ante,  78.) 

2.  Where  a  tug  on  the  Hudson  river, 
having  charge  of  a  tow  consisting  of 
several  vessels,  has  at  night  let  off  one 
of  her  tow  near  a  public  dock,   and 
after  doing  so  the  officers  of  the  tug 
hail  to  those  on  the  other  vessels  in 
tow  to  know  their  situation,  and  they 
respond  "all  right,  go  ahead;"  if  the 
tug  does  so  in  the  usual  manner,  bear- 
ing herself  diligently  off  into  the  river, 
and  getting  the  whole  body  of  the  tow 
gradually  under  motion,  and  in  doing 
this  one  of  the  stern  tier  of  boats,  as 
it  was  dragged  along  in  face  of  the 
dock,  either  because  its  distance  off  the 
•bore  had  been  misapprehended  by  the 


persons  conducting  them,'  when  the 
order  was  passed  for  the  tug  to  proceed, 
or  that  sufficient  alacrity  or  skill  was 
not  exercised  in  controlling  their 
course,  or  in  some  other  way,  and 
thereby  the  barge  was  broken  by  the 
occurrence,  so  that  she  was  shortly  after 
found  leaking,  and  in  consequence  of 
the  injury  filled  with  water  and  sunk, 
the  tug  is  not  legally  responsible  for 
that  loss.  (Id.) 

3.  It  is  the  duty  of  the  tug  to  stop  on 
notice  of  the  distress  of  the  barge,  and 
ascertain  its  actual  condition,  and  apply 
all  means  in  their  power  for  her  rescue 
or  relief.     (Id.) 

4.  In  a  case  for  damages  for  breach  of 
towage  contract  on  the  Hudson  river, 
whereby   a   barge   was    lost,   between 
parties  residents  of  the  State  of  New 
York,  the  admiralty  have  not  jurit- 
diction.     (Id.) 

5.  Where  a  point  is  reserved  for  further 
argument   and    consideration    after   a 
trial  and  decree  in  the  cose,  it  must  be 
upon  the  pleadings  and  proofs  as  they 
stood  on  the  original  hearing.    (Id.) 
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6.  Where  a  libel  is  dismissed  for  want  of 
jurisdiction,  no  costs  are  allowable  in 
the  final  decree  to  the  successful  party. 
(Id.) 

7.  The  want  of  jurisdiction  presents   a 
total  want  of  power  to  give  costs.   {Id.) 


ADVERSE  POSSESSION. 
See  TITLE,  1.  2.  3.  4. 
See  EJECTMENT,  1.  2. 

AFFIDAVITS. 

1.  Affidavits  on  a  motion  to  change  the 
the  place  of  trial,  for  convenience  of 
witnesses,  as  well  those  opposed  to  the 
motion,  shouli  state  what  is  expected 
to  be  proved  by  the  witnesses.  (Amer- 
ican Exchange  Bank  agt.  Hill,  ante 
29.) 

See  LANDLORD  AND  TENANT,  2. 3.  4. 
See  ATTACHMENT,  2.  3. 
See  WITNESS,  1. 

AGREEMENT. 

1.  In  order-to  avoid  a  secret  agreement 
made  between  the  debtor  and  one  of 
the  creditors  who  signs  a  composition 
deed,  it  is  not  necessary  that  the  agree- 
ment should  call  for  any  additional 
security,  or  for  a  payment  above  the 
amount  of  the  original  indebtedness; 
but   it  is   sufficient  if  the   agreement 
calls  for  a  payment  greater  than  that 
secured  to  the  creditors  by  the  com- 
position,.    (Townsend  agt.   Newell, 
ante,  164.) 

2.  Where   the    action   was  brought    on 
notes  given  by  the  debtor  to  two  of  his 
creditors  for  the  whole  amount  of  in- 
debtedness, in  pursuance  of  an  arrange- 
ment made  between  them  that  these 
creditors  should  assist  him  in  procur- 
ing a  compromise  with  his  creditors : 
held,  that  the  agreement  was  void  and 
the  notes  given   under   it  were  void. 
(Id.) 

3.  There  must  be  an  agreement  between 
the  vendor  and  vendee  by  which  they 
are  legally  bound,  (and  in  respect  to 
the  sale  of  real  estate  it  must  be  in 
writing  and  properly  executed)  to  en- 
title the  broker  to  his  compensation  in 
making  the  sale.   (Barnard  &gt.  Man- 
not,  34  Barb.,  90.) 


4.  An  entire  agreement,  if  void  in  one 
particular,  vitiates  the  whole.  (Brown 
agt.  Brown,  34  Barb.,  533.) 

5.  An  agreement  by  a  creditor,  not  under 
seal,  to  accept  less  than  the  full  amount 
due  in  discharge  of  his  claim,  is  void ; 
and  where  this  is  done  between  a  debtor 
under  arrest  and  his  creditor,  the  bail 
of  the  former  is  not  exonerated.  (Von 
Gerhard  agt.  Lighte,  13  Abb.,  101.) 

6.  A  parol  agreement  that  a  mortgage 
on  land,  in  terms  securing  $200,  shall 
stand  as  security  for  a  further  advance, 
is  void.     The  insertion  of  a  clause  in 
the  bond  enlarging  it  so  as  to  include 
such  subsequent  advance,   the   mort- 
gage remaining  unchanged,  does  not 
affect  the  operation  of  the  mortgage, 
nor  enlarge  the  meaning  of  the  words 
therein,  "according  to  the  conditions 
of  said  bond."    (Stoddard  agt.  Hart, 
23  N.  Y.  R.,  556.) 

See  REFEREES  AND  REPORTS,  1. 
See  TIME,  1. 

See  PRINCIPAL  AND  AGENT,  4. 
See  COMPLAINT,  6.  7. 

See  BILLS  OP  EXCHANGE  AND  PRO- 
MISSORY NOTES,  2. 


ALIMONY. 

1 .  A  motion  for  alimony,  in  an  action  for 
divorce  by  the  wife,  may  be  made  upon 
affidavits,  and  before  a  copy  of  the 
complaint  has  been   served.      But  in 
such  case  the  affidavits  must  allege  in 
substance   all    the  facts  necessary  to 
make  a  good  complaint  in  the  action. 
(Whitney  agt.  Whitney,  ante,  175.) 

2.  Where  it  does  not  appear  that  the  laws 
of  another  state  authorize  the  courts 
therein  to  grant  a  divorce  to  an  inno- 
cent defendant — the  wife,  upon  proof  of 
adultery  of  the  plaintiff — the  husband, 
the  pendency  of  such  action,  is  no  ob- 
stacle   to  granting  the    plaintiff — the 
wife,  alimony  in  an  action    for  divorce 
brought  by  her  in  this  state  against  her 
husband.     (Id.) 


AMENDMENT. 

1.  Where  the  judge  at  the  circuit  allows 
an  amendment  of  the  answer  to  meet 
the  proofs  in  the  case,  the  plaintiffs  can 
not  demur  to  it  for  insufficiency ;  that 
advantage  could  be  taken  of  it  on  the 
trial.  But  if  in  such  case  the  plaintiff 
makes  affidavit  that  he  is  taken  by 
surprise  by  the  amendment,  and  can 
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not  then  safely  proceed  to  trial,  he  may 
have  time  to  reply  to  the  amended 
answer,  and  the  progress  of  the  trial 
will  be  stayed  for  that  purpose.  (The- 
rasson  agt.  Peterson,  ante,  98.) 

2.  It  is  not  the  practice  of  the  courts, 
when  a  party  is  obliged  to  apply  for 
leave  to  amend  his  pleading,  to  grant 
such  leave  for  the  purpose  of  allowing 
the  defendant  to  set  up  the  statute  of 
limitations,  usury,  &c.,  or  any  of  that 
class  of  defences  usually  denominated 
unconscionable.  (McQueen&gt.  Bab- 
cock,  ante,  229.) 

3.  But  the  defendant  is   entitled    as  a 
matter  of  course  and  of  right  to  amend 
his  answer  within  twenty  days  after 
its  service,  (if  not  put  in  for  delay,) 
by  adding  thereto  such   defences,  or 
any  new  and  distinct  defence.     (  This 
utems  to  overrule  the  case  of  Ilollis- 
ter  agt.  Livingston,  9  How.  Pr.  R., 
140.)     (Id.) 

4.  A  refusal  to  permit  an  amendment  of 
an  answer  on  the  trial  to  introduce  aver- 
ments justifying  the  taking  of  personal 
property  by  proof  of  ownership  in  a 
third  person,  is  not  the  subject  of  an 
exception  which  can  be  reviewed  on  an 
appeal  from  the  judgment.     (Kissam 
agt.  Roberts,  6  Jiosw.,  154.) 

6.  After  a  trial,  and  a  review  at  general 
term  of  the  exceptions  taken  at  the 
trial,  the  court,  upon  a  motion  to  con- 
form the  pleadings  to  the  facts  proved, 
cannot  so  amend  them  as  to  convert  a 
correct  decision  into  an  erroneous  one, 
or  an  irreversible  into  a  reversible 
judgment.  (Williams  agt.  Birch,  6 


6.  A  decree  or  judgment  for  specific  per- 
formance of  a  contract  relating  to  land, 
may  be  amended  so  as  to  recite  a  judg- 
ment of  foreclosure   and  sale    during 
the  pendency  of  the  former  action,  and 
to  decree  a  compensation  in  damages 
instead  of  a  specific  performance.   (Pitt 
agt.  Davison,  12  Abb.,  385.) 

7.  Amendment  of   summons,  after   ser- 
vice, allowed  on  motion,  by  increasing 
the  amount  for  which  judgment  is  de- 
manded, notwithstanding  the  amend- 
ment may  defeat  the   defence  of  the 
statute  of  limitations  as  to  the  addi- 
tional  claim.     (Deane  agt.  O'Brien, 
13  ,466.,  11.) 

8.  Parties  are  not  allowed  to  amend  their 
pleadings  on  motion,  unless  they  offer 
some  good  and  satisfactory  excuse  for 
Dot  having  before  presented  the  mat-  i 
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ters  in  respect  to  which  they  seek  an 
amendment.  (Cocks  agt.  Radford, 
13  Abb.,  207.) 

See  USURY,  3. 

See  COMPLAINT,  19. 

See  TRIAL,  i. 

See  JUDGMENT,  11.  12. 


ANSWER. 

.  An  answer  containing  a  general  de- 
nial of  a  material  allegation  of  the 
complaint  can  be  stricken  out  as  sham, 
(following  the  case  of  People  agt. 
Me  Cumber,  18  N.  Y.  R.,  315.) 
(Corbett  agt.  Eno,  ante,  8.) 

.  When  the  matters  alleged  in  defence 
are  stated  on  information  and  belief, 
and  a  motion  is  made  to  strike  out  the 
defences  as  sham,  upon  affidavits  made 
by  those  who  must  necessarily  be  pos- 
sessed of  the  requisite  knowledge  show- 
ing the  matters  to  be  false,  it  is  incum- 
bent on  the  defendant,  in  his  answering 
affidavit,  to  show  at  least  the  sources 
of  his  information,  and  to  show  that 
there  may  at  least  be  a  bare  possibility 
of  his  allegations  being  true.  (Id.) 

.  Where  the  plaintiff,  in  an  action  on  a 
promissory  note,  alleges  that  he  became 
entitled  to  the  note  by  transfer  and 
delivery  (stating  the  manner)  and  the 
answer  denies  this  on  information  and 
belief,  the  denial  is  sufficient  to  put 
the  ownership  in  issue.  The  denial 
that  the  plaintiff  is  the  "  lawful  owner 
and  holder  "  of  the  note,  is  of  just  as 
much  and  no  more  effect,  as  the  aver- 
ment in  the  complaint  that  the  plaintiff 
is  the  "lawful  owner  and  holder,"  and 
both  are  superfluous.  This  allegation 
should  not  be  inserted  in  the  complaint ; 
it  only  tends  to  embarrassment.  (  Chad- 
wick  agt.  Booth,  ante,  23.) 

.  It  is  now  settled  by  the  decision  in 
The  People  agt.  McCumber,  (IS  N. 
Y.  R.,  315,)  that  an  answer  which 
merely  denies  a  material  allegation  of 
the  complaint — sets  up  no  new  matter, 
may  be  stricken  out  as  sham,  although 
verified.  (Butterjield  agt.  Macom- 
ber,  ante,  150.) 

.  A  denial  in  an  answer  of  indebtedness 
as  alleged  in  the  complaint,  is  a  denial 
of  legal  conclusions  deducible  from  ad- 
mitted facts,  and  is  therefore  frivo- 
lous. Although  it  is  now  settled  that 
an  answer  may  be  stricken  out  as  false, 
whether  it  contains  a  mere  denial  or 
sets  up  new  matter,  and  whether  it  is 
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verified  or  unverified,  yet  the  power  of 
striking  out  an  answer  duly  verified  as 
false,  should  be  carefully  exercised — 
exercised  only  in  a  case  clear  beyond 
a  reasonable  doubt.  (Fosdick  agt. 
Groff,  ante,  158.) 

6.  An  averment  in  an  answer,  not  hy  way 
of  denial,  but  alleging  as  new  matter 
that    the   plaintiffs   are   not    the   real 
owners  of  the  accounts  (or  notes,)  and 
that  some  third  persons  are,  tenders  no 
issue   of  fact  or  law,   and   is  clearly 
frivolous.   (Id.) 

7.  On  a  motion  to  strike  out  part  of  an 
answer  and  for  judgment  on  account  of 
the  frivolousness  of  the  remainder,  the 
court,  under  §  244  of  the  Code,  may 
direct  the  defendant  to  satisfy  to  the 
plaintiffs  the  amounts  admitted  by  the 
answer  to  be  just,  and  that  the  order 
be  enforced  by  judgment  and  execu- 
tion against  the  property  of  the  defen- 
dant;   but   without    prejudice    to   the 
rights  of  the  parties  as  to  any  matters 
properly  set  up  in  the  answer  as  a  de- 
fence.    (Id.) 

8.  Where  new  matter  set  up  in  the  answer 
does  not  constitute  a  counter-claim, 
no  reply  will  be  allowed.     The  word 
"  defence  "  in  §  154  of  the  Code  is  to 
be    understood    as    meaning    counter- 
claim.    (Devlin  agt.  Eevins,   ante, 
290.) 

9.  Where  answers  are  not  frivolous  or 
palpably  irrelevant,  the  question  of 
their  sufficiency  should  be  presented  by 
demurrer,    not  by  motion    to  strike 
out,  under  §  152  of  the  Code.   (Little- 
John  agt.  Greeley,  ante,  345.) 

10.  It  seems,  that  if  an  answer  alleges 
matter  either  as  a  total  or  partial  de- 
fence   palpably   foreign,    inapplicable 
and  impertinent  to  the  cause  of  action, 
or  frivolous,  it.  may  be  stricken  out  as 
irrelevant.     But   the    irrelevancy  or 
frivolousness    must  be   palpable  and 
clear,  not  requiring  argument  to  esta- 
blish it.    (Id.) 

11.  Supplemental  answers  authorized  by 
the  177th  section  of  the  Code,  are  in- 
tended to  follow  the  former  chancery 
rule,   by  which   a  defendant  was   not 

•  allowed  to  contradict  the  statements  in 
his  first  answer.  (Slauson  agt.  Engle- 
hart,  34  Barb.,  198.) 

12.  Where  the  answer  is  a  full  and  com- 
plete denial  of  the  equity  of  the  biy, 
an   injunction  -will    not    be  allowed. 
(  Clark  agt.  Law,  ante,  426.) 


13.  A    sheriff,    in  defence  of  an   action 
against   him  to   recover  the   value   of 
property    wrongfully   taken   and    sold 
under  a  judgment  in   an   attachment 
suit,  may  show  title  in  the  defendant 
as  a  complete   defence;  and  that  an 
assignment  made  by  the  defendant  was 
fraudulent  and  void  as  against  the  at- 
taching creditor.     Such  defence,  how- 
ever, must  be  pleaded.     (Jacobs  agt. 
Remsen,  12  Abb.,  390.) 

14.  An  answer  which  in  one  paragraph 
denied  the  averments  of  the  complaint 
alleging  want  of  probable   cause,  (in 
an  action  for  false  imprisonment,)  and 
as  a  subsequent  defence  alleged  that 
the  defendant  had  probable  cause,  held, 
that  the  latter  be  stricken  out  as  re- 
dundant. (Rost  agt.  Harris,  12  Abb., 
446.) 

15.  In  an  action  against  a  sheriff  for  an 
escape,  it  is  erroneous  to  set  up  in  the 
answer  in  bar,  the  insolvency  of  the 
debtor,  or  to  set  it  up  in  mitigation  of 
damages.     (Barnes  agt.    Willett,  12 
Abb.,  448.) 

16.  AVhere  on  motion,  the  denials  in  an 
answer  are  proved  to  be  false,  the  court 
may   strike  out   the  answer  as   false. 
And  in  an  action  on  a  promissory  note, 
•where  the    answer    sets    up  a    parol 
agreement  between  the  parties,  with- 
out consideration  inconsistent  with  tho 
note,  the  answer  should  be  struck  out 
as  frivolous.     (Elizabethport  Man^g 
Co.  agt.  Campell,  13  Abb.,  86.) 

17.  Where  a  defendant  applied  for  leave 
to  serve  an  amended  answer,  and  upon 
the  motion  served  a  copy  of  the  pro- 
posed answer,  to  which   no  objection 
was  made,  held,  that  the  plaintiff  was 
precluded   from   making  a  motion  to 
strike  it  out  as  false.      (Mussina  agt. 
Stillman,  13  Abb.,  93.) 

18.  Under  the  Code,  it  is  not  necessary, 
in  pleading  an  insolvent's  discharge, 
to  state  facts   conferring  jurisdicticn 
on  the  officer  who  granted  it.     (Liv- 
ingston tigl.Oaksmith,  13  Abb.,  183.) 

See  AMENDMENT,  1.  2.  3.  4. 

See  EVIDENCE,  2. 

See  JUDGMENT,  6. 

See  USURY,  3.  5.  6. 

See  COUNTER-CLAIM,  3. 

See  BILL  or  PARTICULARS,  1. 
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APPEAL. 

1.  On  an  appeal  from  a  judgment  on  the 
report  of  a  referee,  where  it  appears 
that  the  referee  wrote  an  opinion  in 
the  case,  but  it  is  not  printed  with  the 
case  nor  presented  to  the  court,  the  ar- 
gument of  the  cause  will  be  postponed 
until  the  next  general  term,  that  the 
opinion  may  be    properly  presented. 
(  Warren  agt.  Warren,  ante,  142) 

2.  On  appeal  to  the  court  of  appeals  from 
an  order  of  the  general  term  granting 
a  new  trial,  and  the  appellant  gives  an 
undertaking  in  the  sum  of  $250,  under 
§  334  of  the  Code,  the  proceedings  in 
the  cause  in  the  court  below  are  not 
ttayed.   (See  to  the  same  effect  Valton 
agt.  National  I^oan  Fund,  19  How., 
615.)     It  seems,  that  a  motion  to  the 
court  below  directly  for  the  purpose  of 
a  stay,  is  the  only  mode  of  procuring 
a   stay   of  proceedings  in  such  cases. 
(McMahon  agt.  Allen,  ante,  193.) 

3.  An  order  made  at  special  term,  deny- 
ing a  motion  to  open  a  judgment  and 
sale  of  premises  made   under  a  fore- 
closure of  a  mortgage,  on  the  ground 
that  the  premises  were  sold  at  a  grossly 
inadequate  price — no  irregularity  al- 
leged against  the  judgment  or  sale,  is 
not  appealable  to  the   general  term. 
(Young  agt.  Bloomer,  ante,  383.) 

4.  A  respondent  cannot  move  that  the 
case  be  heard  out  of  its  order  on  the 
enumerated  calendar,  founded  on  the 
frivolousness    of    the    demurrer    upon 
•which  he  has  had  judgment  at  special 
term  which  the  defendant  has  appealed. 
(Wilder  agt.  Lane,  6  Bosw.,  54.) 

5.  Upon  an  appeal  from  an  order  sustain- 
ing a  demurrer  to  the  complaint,  the 
objection  that  the  order  does  not  con- 
form in  terms  to  the  decision  actually 
made,  cannot  be  regarded.     Nor  that 
the  demurrer  is  not  signed  by  the  party 
nor  by  an  attorney.  (Ehle&gt.  Haller, 
6  Bosw.,  661.) 

6.  Where  an  undertaking  with  sufficient 
sureties  is  given  on  appeal  under  §  334 
of  the   Code,   the  appeal    operates   to 
stay  all  proceedings  upon  the  judgment 
(§  342.)     But  it  does  not  vacate  or  sus- 
pend the    injunction   awarded    in  the 
action.     It  however  operates  to  su»- 
pend  for  the  time  being,  the  power  to 
punish  the  defendant  for  a  violation  of 
the  injunction.   (Howe  agt.  Searing, 
6  Bosw.,  684.) 

7.  An  appeal  lies  to  the  general  term 
from  an  order  made  at  special  term 


denying  a  motion  for  a  new  trial, 
where  judgment  is  entered  before  the 
appeal  is  taken,  but  after  the  order  is 
made.  (Pumpelly  agt.  Village  of 
Owego,  ante,  385.) 

8.  Where  a  regular  judgment  has  been 
entered  by  the  plaintiff  on  a  verdict  in 
his  favor,  and  judgment  roll  filed,  and 
the  defendant  subsequently  moves  upon 
affidavits  to  set  aside  the  judgment  and 
verdict  for  alleged  improprieties  of  the 
judge  and  jury  before  whom  the  cause 
was    tried,  which   motion    is  denied, 
reserving  to  the  defendant  the  liberty 
to  move  for  a  new  trial  on  a  case  as 
though  such  judgment  had   not  been 
perfected,  and  subsequently  the  defend- 
ant moves  at  special  term  for  a  new 
trial  on  a  case,  which  motion  is  denied, 
the  defendant  cannot  appeal  to   the 
general  term  from  the  order  denying 
the  latter  motion — the  judgment  in  the 
meantime  standing  as  a  final  judgment 
and  not  appealed  from.     (This  almost 
comes  in  collision  with  the  preceding 
case    of   Pumpelly    agt.   Village  of 
Owego,   385,   the    difference    being, 
that  the  judgment  in  this  case  was 
entered  BEFORE  the  order  denying  a 
new  trial  was  made. — REP.)     (Sov- 
erhill  agt.  Post,  ante,  386.) 

9.  In    all    appeals    from    the    district 
courts,  and  the  marine  court  in  the 
city  of  New  York,  to  this  court,  both 
parties  must   be   ready   for   argument 
when  the  cause  is  called,  and  the  en- 
gagement of  counsel  in  another  court 
or  elsewhere,  will  not  be  regarded  as  an 
excuse  or  a  sufficient  reason  for  post- 
poning the  hearing.   (Tryon  agt.  Jen- 
nings, ante,  421,  JV.  Y.  Com.  Pleas.) 

10.  Where,  on  such  appeal,  judgment  of 
affirmance  has  been  regularly  taken  by 
default,  the  court  will  require  the  ap- 
pellant, on  motion  to  open  the  default, 
before  hearing  bis  excuse,  to  show  that 
his  case  has  merits,  which  will  be  as- 
certained on   the    motion  from    mere 
statement  without  argument,  or  by  a 
careful  inspection  of  the  return.    (Id.) 

11.  A  defence  set  up  to  an  action  upon 
a  promissory  note,  being  one  of  sev- 
eral given  by  the  defendant  for  goods 
purchased    of  the   plaintiffs,   that  the 
plaintiffs  had  agreed  to  extend  the  time 
of  payment  of  the  note  in  suit,  pro- 
vided the  defendants  paid  at  maturity 
one  of  the  other  notes  thus  given,  which 
they  had  done,  is  no  defence  at  all. — 
There  is  no  consideration  for  such  an 
agreement.     (Id.) 
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12.  Executors  or  administrators  appoint- 
ed in  another  state,  can  neither  con- 
tinue  nor  dismiss   an   appeal  pending 
here.     Any  appellant  can  dismiss  his 
own  appeal,  on  payment  of  costs,   at 
pleasure.      (Warren  agt.    Eddy,    13 
Abb.,  28.) 

13.  The  taking  of  an  appeal  from  the 
judgment,  and  giving  the  security  pre- 
scribed by  the  Code,  although  they  ope- 
rate as  a  stay  of  proceedings  and  pre- 
vent a  sale  of  property  levied  upon,  do 
not  operate   to    discharge   a   previous 
levy,  nor  supersede  an  execution  issued 
before   the    appeal   was   taken.       The 
court,  however,  can   and  will,  by   its 
equitable  control  and  in  its  discretion, 
do  both  where  the  appeal  is  not  taken 
in  good  faith.     (Strieker  agt.  Wake- 
man,  13  Abb.,  85.) 

14.  Section  338  of  the  Code  does  not  au- 
thorize a  judge  to  fix  the  sum  in  which 
an  undertaking  shall  be  given,  on  ap- 
peal from  an  order  made  on  a  motion 
in  a  summary  proceeding.  Such  autho- 
rity is  given  only  in  case  of  an  appeal 
from  a  judgment,  and  from  such  a  judg- 
ment as  that  section  describes.    (  Win- 
terhoff  agt.  Liegert,  13  Abb.,  182.) 

15.  The  amount  of  an  extra   allowance 
of  costs   under  §  309  of  the   Code  is 
within  the  discretion  of  the  judge  at 
special  term,  and  unless  the  allowance 
exceeds  the  limits  fixed  by  that  sec- 
tion,   the    order    is   not    appealable. 
(  Union  Bank  agt.  Mott,  3  Abb.,  247.) 

16.  An  order  of  the  supreme  court,  re- 
versing a  surrogate's  decree  admitting 
a  will  to  probate,  for  error  in  law,  and 
remitting  the  proceedings  to  the  sur- 
rogate, is  a  final  determination  in  the 
supreme  court,  and   is   appealable   to 
this  court.     (Talbot  agt.  Talbot,  23 
JV.  Y.  R.,  17.) 

17.  An  order  setting  aside  a  sale  in  a 
foreclosure   suit,    though   made    on   a 
summary  application  in  an  action  :  as- 
suming the  validity  of  the  judgment: 
final ;  and  affecting  a  substantial  right, 
is  one  resting  in  the  discretion  of  the 
court  below,  and  is  not  appeable  to  this 
court.     (Buffalo  Savings  Bank  agt. 
Newton,  23  A'.  Y.  R.,  160.) 

18.  No  appeal  lies  to  this  court  from  an 
order  striking  out  an  answer  as  sham 
or  irrelevant.     A   frivolous  answer  is 
not  struck  out  but   remains  upon  the 
record.     Where,  therefore,  it  was  sta- 
ted in   the  order  appealed  from,  that 
the  answer  was  stricken  out  as  "sham, 
frivolous  and  false,"  the  inference  is 


that  it  must  have  been  treated  as  sham 
and  not  as  frivolous.  (Briggs  agt. 
Bergen,  id.,  162.) 

19.  Where  an  appeal  is  dismissed  in  this 
court  with  costs,  general  costs  follow 
whether  the  appeal  be  from  an  order 
or  a  judgment.    All  appeals  here  stand 
on   the    same   footing.     ( White   agt. 
Anthony,  id.,  164.) 

20.  AVhere  the  return  to  an  appeal  served 
on  the  respondent  is  imperfect,  his  re- 
medy must  be  sought  by  a  special  mo- 
tion to  the  court.     Rule  7,  which  al- 
lows the  entry  of  a  common  order  dis- 
missing the  appeal,  applies  only  where 
there  is  an  entire  omission  to  serve  a 
copy  of  the  return   within  the  proper 
time.    (Bowers  agt.  Tallmadge,  id., 
166.) 

21.  No  appeal  lies  to  this  court  from  an 
order  of  the  supreme  court  at  general 
term  reversing  an  order  at  special  term, 
by   which   a  judgment  dismissing  the 
complaint  without    prejudice    to    the 
plaintiff's  right  to  bring  a  new  action, 
was  so  amended  as  to  permit  him  to  file 
an  amended  complaint  in  the  original 
action.     It  seems,  that  such  an  order 
is  a  matter  of  discretion,  from  which 
no  appeal  lies  to  the  supreme  court  at 
general    term.     (N.  Y.  Ice  Co.  agt. 
North  Western  Ins.  Co.,  id.,  357.) 

22.  So  long  as  a  judgment  is  subject  to 
appeal,  and  perhaps  afterwards,  it  is, 
it  seems,  subject  to  such  correction  and 
modifications,  as  the  court,    by  which 
it  is  pronounced,  may  see  fit  to  make. 
(Id.) 

23.  An  appeal  lies  to  this  court  from  the 
judgment  of  the  supreme  court  affirm- 
ing or   reversing   an  order   at  special 
term   upon   an    apportionment  of  the 
debts  of  an  insolvent  bank  among  its 
stockholders,    under    chapter    226    of 
1849,  whether  the  apportionment  was 
confirmed  or  set  aside.    (Matter  of  the 
Hollister  Bank,  id.,  508.) 

24.  The  supreme  court  is  not  prohibited 
from   reviewing   upon  appeal   from  a 
final  order,  the  order  of  its  justice  di- 
recting a  reference  for  the  purpose  of 
making  the  npportionment.     The  pro- 
hibition of  section  27  of  the  act  of  1849 
is  only  against  direct  appeals  from  the 
order  of  reference .     (Id.) 

25.  No  appeal  lies  to  this 'court  from  the 
judgment  of  the  court  of  common  pleas 
of  New  York,    in   an   action   removed 
into  it  from  a  district  court  of  that  city, 
under  chapter  344  of  1857,  without  an 
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order  of  the  common  pleas  at  general 
term,  allowing  such  appeal.  (Smith 
agt.  White,  id.,  572.) 

See  UNDERTAKING,  1.  2. 
See  AMENDMENT,  4. 
See  NEW  TRIAL,  2. 
See  REFEREES  AND  REPORTS,  5.  6. 
7. 

ARBITRATION. 

1.  A  submission  of  a  pending  suit  to 
arbitration  is  a  discontinuance  of  the 
action.     Effect  may  be  given  to   the 
submission  by  motion,  as  well   as  by 
plea  or  answer.     The  submission  dis- 
charges the  action,  but  not  the  cause 
of  action,  and   this  even   though  the 
arbitrators  fail  or  refuse  to  take  upon 
themselves  the  duties  of  the  submis- 
sion.    (Bud  agt.  Dewcij,  ante,  342.) 

2.  In  such  case  the  party  is  put  to  a  new 
suit  on  the  original  cause  of  action. 
The  parties  may  qualify  the  submis- 
sion so  that  it  shall  not  operate  as  a 
discontinuance  of  the   action  without 
an  award  according  to  its  terms.     And 
a  party  may  waive   such  discontinu- 
ance,  and   will    be   deemed   to   have 
waived  it  in  case  he  thereafter  pro- 
ceeds voluntarily  in  the  action.    (Id.) 


ARREST. 

1.  Where  affidavits  upon  which  an  order 
of  arrest  is  granted,  and  upon  which 
the  order  is  sought  to  be  sustained,  do 
not  state   facts  within  the   plaintiff's 
knowledge,  which  being  unoontradict- 
ed,  would  establish  prim  a  facie  the 
defendant's   guilt,    the   order  will  be 
vacated  upon  contradictory  affidavits 
by  the  defendant.     (Sachs  agt.  Ber- 
tram!, ante,  95.) 

2.  In  an  action   in  which  the  right  to 
arrest  grows  out  of  the  extrinsic  facts, 
and  does  not  follow  from  the  nature  of 
the  action  itself,  an  execution  against 
the  person  cannot  be  issued  unless  an 
order  of  arrest  has  been  obtained  in 
the  action  before  judgment.   (Follow- 
ing the  case  ofKendenburgagt.  Mor- 
gan, 18  How.  Pr.  R.,  469.)     (Molt- 
naor  agt.  Kerner,  ante,  190.) 

3.  Where  the  facts  which  constitute  the 
cause  of  action  are  the  same  upon  which 
the   order  of  arrest   is   founded,    the 
order  cannot    be    discharged    without 
producing  proof  sufficient  to  authorize 
a  non-suit  on  the  trial,  or  a  verdict  for 


defendant.  (Agreeing  with  the  deci- 
sion of  Frost  agt.  McCarger,  14 
How.  Pr.  R.,  131.)  (Barret  agt. 
Grade,  34  Barb.,  20.) 

4.  Where  B.  receives  an  article  from  A. 
to  sell,  and  is  to  pay  to  A.  the  pro- 
ceeds after  deducting  the  compensation 
of  B.,  B.  becomes  vested  with  a  fidu- 
ciary capacity,   and  in  neglecting   to 
pay  over  such  proceeds  ia  liable  to  ar- 
rest.    (Id.) 

5.  By  the  provisions  of  the  statute  in 
relation   to  the  district  courts  in  the 
city  of  New  York,  (passed  April  13, 
1857.)  an  execution  against  the  body 
of  the  defendant  cannot  be  lawfully 
issued,  unless  it  is  stated  in  the  judg- 
ment that  the  case  is  one  in  which  the 
defendant  is  subject  to  arrest  and  im- 
prisonment.    (Carpentier  agt.  ll'il- 
Ictt,  6  Bosw.,  25.) 

6.  A  fraud  committed  in  contracting  a. 
debt  for  the  sale  of  goods  for  which  the 
action  is  brought,  subjects  the  offender 
to  an  arrest  for  the  amount  of  the  ob- 
ligation incurred  by  him,  whether  such 
fraud   would   avoid   the  sale  or  not. 
(  Wallace  agt.  Murphy,  ante,  414.) 

7.  Where  it  appeared  that  the  defendant 
purchased  goods  for  cash,  and  got  them 
into    his   poysession,    with   an    intent 
either  to  forthwith  convert  them  into 
property  not  capable  of  being  readily 
reached  by  execution,  or  to  sell  them 
to  »  bona  Jide  purchaser  to  prevent  a 
stoppage   in  transitu,  held,  a  fraud 
in  buying  the  goods,    for  which  an 
order  of  arrest  might  be  issued.  (Id.) 

8.  Where  judgment  is  recovered  against 
the  defendant  in  an  action  to  recover 
money  received  in  a  fiduciary  charac- 
ter,  the    taking  of   security   by   the 
plaintiff  from   the   defendant  in  part 
payment,  does  not  preclude  the  plain- 
tiff from  issuing  an  execution  against 
the  person  of  the  defendant  for  the  re- 
mainder.    (Pettingill  agt.  Mather, 
12  Abb.,  436.) 

9.  A  party  against  whom  an  order  of  ar- 
rest has  been  issued,  permits  him  to 
give  bail  and  perfect  it,  and  thereafter 
move  to  vacate  the  order.     (  Warren 
agt.  Wendell,  13  Abb.,  187.) 


ASSIGNMENT   FOR   THE   BENEFIT 
OF  CREDITORS. 

1.  Where  the  assignee,  for  the  benefit 
of  creditors,  commenced  an  action 
against  the  sheriff  to  recover  damages 
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for  the  alleged  wrongful  conversion  of 
the  assigned  property,  and  the  defend- 
ant (sheriff)  defended  by  virtue  of  an 
attachment  issued  in  favor  of  a  credi- 
tor at  large,  by  which  he  took  the 
goods,  and  alleged  that  the  assignment 
was  fraudulent  and  void  on  its  face; 
and  it  being  admitted  by  the  plaintiff 
on  the  trial  that  judgment  under  the 
attachment  proceedings  had  been  re- 
covered subsequent  to  the  commence- 
ment of  the  action,  and  before  the 
trial,  held,  that  the  plaintiff's  objec- 
tion, that  the  attachment  having  been 
issued  before  the  judgment  was  reco- 
vered, the  defendant,  representing  a 
creditor  at  large,  could  not  attack  or 
take  any  exception  to  the  assignment, 
even  if  it  were  fraudulent  and  void, 
could  not  be  sustained.  Whether,  if 
the  judgment  had  not  been  recovered 
and  admitted  in  evidence  on  the  trial, 
the  defence  under  the  attachment  pro- 
ceedings could  have  been  sustained, 
quere?  (The  case  of  Hall  agt.  tltry- 
ker,  29  Barb.,  105,  second  district 
general  term,  says  it  could  not;  and 
the  case  of  Thayer  agt.  Willett,  9 
Abb.,  325,  in  the  general  term  of  the 
N.  Y.  superior  court,  says  it  could.) 
(Schussel  agt.  Willett,  ante,  15.) 

2.  The   provision  in  an  assignment  for 
the  benefit  of  creditors  authorizing  the 
assignee   to  "  manage   and   improve" 
the  assigned  estate,  renders  the  assign- 
ment on  its  face  fraudulent  and  void. 
(Id.) 

3.  If  an  assigment  for  the  benefit  of  cre- 
ditors in  fact,  includes  sufficient  indi- 
vidual property  of  each  partner  to  pay 
his  individual  debts  directed  to  be  paid 
by  the  assignee,  and  purports  to  be  an 
assignment  of  all  individual  as  well  as 
of  all  partnership  property,  it  is  not 
objectionable,  as  appropriating  by  an 
insolvent  firm,  of  partnership  property 
to  the  payment  of  individual  debts  of 
one   of  the   partners.     (Knauth  agt. 
Eassctt,  34  Barb.,  31.) 

4.  An  assignment  of  property  situated  in 
another  state,  where  the  assignees  do 
not  gain  immediate   possession,  does 
not  render  the  assignment  void,  even  as 
against  attaching  creditors  who  seize 
it  meanwhile.     (Van  Buskirk   agt. 
Warren,  13  Abb.,  145.) 

See  AGREEMENT,  1.  2. 

See  ATTACHMENT,  9.  10.  11. 


ASSESSMENTS. 
See  TITLE,  5. 


ATTACHMENT. 

1.  An  application  by  defendant  to  dis- 
charge an  attachment  under  §§  240-41 
of  the  Code,  is  not  a  motion  of  which 
the  plaintiff  is  entitled  to  notice,  or  on 
which  he  is  entitled,  as  a  matter  of 
right,  to  appear  and  oppose.   (Sanborn 
agt.    Elizabethport    Manufacturing 
Co.,  ante,  106.) 

2.  On  a  motion  to  vacate  an  attachment 
founded  upon  affidavits  on  the  part  of 
the  defendant,  it  is  competent  for  the 
plaintiff  to  read  counter  affidavits  in 
opposition.     But  where  the  motion  is 
founded  solely  on  the  affidavits  upon 
which  the  attachment  was  granted,  no 
additional  affidavits  in  support  of  the 
original   application   can   be   allowed. 
In  such  case  the  attachment  must  stand 
or  fall  upon  the  facts  originally  pre- 
sented to  the  judge  for  the  warrant. 
(Hill  agt.  Bond,  ante,  272.) 

3.  An  attachment  granted  on  the  ground 
that  the  defendants  were  about  to  dis- 
pose of  their  property  with  intent  to 
defraud  their  creditors,   where   the 
affidavits  did  not  state  any  material 
fact  upon  actual  knowledge  amounting 
to  legal  evidence  of  such  purpose  by 
the  defendants,  but  all  upon  informa- 
tion and  belief,  held,  that  the  attach- 
ment was  irregularly  issued.   (.See  also 
to  the  same  effect  Brewer  &gt.  Tucker, 
3  Abb.,  176.)     (Id.) 

4.  In  an  action  where  an  attachment  is 
issued,  the  entry  of  judgment  in  the 
suit  supersedes  the  attachment,  which 
becomes  of  no  force,  and  the  property 
of    the    defendant    cannot    be    seized 
under  it.   (Schieb  agt.  Baldwin,  ante, 
278.) 

5.  Consequently,  where  the  sheriff,  after 
the  entry  of  judgment,  hut  still  hold- 
ing the  attachment,  applies  to  a  person 
alleged  to  have  property  of  the  judg- 
ment debtor  for  a  certificate  as  required 
by  §  236  of  the  Code,  by  virtue  of  the 
attachment,  such  person  is  not  bound 
to  give  the  certificate,  or  in  default 
thereof  to  be  examined  before  a  judge. 
(Id.) 

6.  But  where  the  sheriff  makes  such  ap- 
plication by  virtue   of   an   execution 
issued  upon  the  judgment,  the  indi- 
vidual is  required  to  give  the  certificate 
or  answer  upon  an  order  for  examina- 
tion.  (Id.) 

7.  And  the  sheriff  is  bound,  in  case  of 
such  application  by  virtue  of  an  at- 
tachment before  judgment,  or  of  an 
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execution  after  judgment,  to  disclose 
the  attachment  or  execution  against  the 
defendant.  (Id.) 

8.  It  is  not  necessary  that  an  attachment 
for  commitment,  for  disobedience  of  an 
order  made  by  a  judge  in  supplement- 
ary proceedings,  should  be  issued  by 
the  name  judge  who  made  the  order; 
it  may  be  issued  by  another  judge,  or 
by  the  court  itself.     (Following  the 
case   of    Wicker    agt.    Dresser,    13 
how.  Pr.  R.,  331;  and  in  opposition 
to  Shepherd  agt.  Dean,  id.,   173.) 
(The  People  ex  rel.   Kearney  agt. 
Kelly,  ante,  309.) 

9.  An   attachment  for   the   purpose    of 
taking  the  property  of  debtors  in  the 
hands  of  an  assignee,  held  under  an 
assignment  for  the  benefit  of  creditors, 
cannot  be  sustained  on  the  ground  of 
alleged  fraudulent  transactions  of  the 
debtors  prior  to  the  making  of  the 
assignment.     (Belmont    agt.    Lane, 
ante,  365.) 

10.  The  attachment  must  be  sustained  on 
the  ground  that  the  assignment  was  a 
fraudulent  assignment  or  disposition  of 
the  property  of  the  assignors  within 
the  meaning  of  the   Code,    (§   229.) 
which  means  actual  or  moral  fraud. 
(Id.) 

11.  It  teems,  that  an  assignment  may  be 
held  fraudulent  and  void  on  its  face,  as 
hindering  or  delaying  creditors  within 
the  provisions  of  the  Revised  Statutes, 
and  yet  not  alone  justify  an  attach- 
ment under  the  Code,  as  a  fraudulent 
disposition  or  assignment  of  property. 
(Id.) 

12.  Where  an  order  to  show  cause  in  a 
case  of  contempt  was   not  personally 
served  on  the  defendant,  held,  that  an 
attachment  issued  to  commit  the  party 
for  contempt  was  not  necessarily  a  nul- 
lity.   (Pitt  agt.   Davison,  12  Abb., 
385.) 

13.  A  defendant  is  not  entitled  to  the 
discharge  of  an  attachment  on  giving 
an  undertaking,  where  judgment  for 
the  plaintiff  has  been  recovered,  even 
though  the  execution  of  the  judgment 
has  been  suspended  by  a  pending  ap- 
peal.  (Spencer  ugt.  Rogers  Locomo- 
Hoe  Works,  13  Abb.,  180.) 

See  ASSIGNMENT  FOR  BENEFIT  OF 

CREDITORS,  1.  3. 
See  INJUNCTION,  2. 
See  JURISDICTION,  3. 
See  ANSWER,  13. 


ATTORNEYS. 

1.  An  attorney  at  law,  who  is  a  non- 
resident  of  this  state,  has  no  authority 
or  right  to,  and  cannot,  practice  in  the 
courts  of  this  state.    (Richardson,  agt. 
Brooklyn  City,  qc.  R.  R.  Co.,  ante, 
368.) 

2.  Where  an  attorney,  after  having  been 
employed  to  make  a  loan  of  money  on 
bond  and  mortgage,  was  intrusted  with 
the  possession  of  the  bond  and  mort- 
gage,   and  was    permitted    to   receive 
payments  upon   them,  and  to  indorse 
them  for  the  mortgagee  until  and  at  the 
time  when  the  payments  were  made, 
which  extinguished  the  principal,  held, 
that  he  was  in  fact  and  in  law  autho- 
rized to  receive  the  latter  as  well  as  the 
former  payments,  and  that    the   loss 
consequent    upon    his    embarrassment 
and    insolvency    must    fall    upon    the 
mortgagee  who  first  employed  and  con- 
tinned  to  trust  him.     (Hatjield  agt. 
Reynolds,  34  Barb.,  612.) 

3.  Where  the  parties,  before  judgment, 
settled   the   action  with  notice  to  the 
defendants'  attorney,  who  consented, 
provided  a  certain  amount  of  costs  was 
paid  to  him,  held,  that  a  discontinuance 
of  the  suit  could  not  be  sustained  with- 
out the  payment  to  the  attorney  of  such 
costs.     (McKenzie   agt.  Rhodes,   13 
Abb.,  337.) 

See  APPEAL,  9. 
See  MOTION,  3. 


BAIL. 

1.  A  ne  exeat  may  issue  against  a  feme 
covert  when  a  proper  foundation  is  laid 
for  an   equitable   action  against  her. 
(Neville  agt.  Neville,  ante,  500.) 

2.  But  the  grounds  for  such  an  action  are 
not  laid,  where  a  married  woman  be- 
comes a  depositary,  that  is,  receives 
money  or  property  to  keep  for  another 
gratuitously,   without  the  consent  of 
her  husband,  which,  it  is  alleged,  she 
has  appropriated  to  the  use  of  others — 
although  the  husband  would  be  bound 
to  restore  the  deposit  to  the  depositor, 
if  it  were  in  his  possession.     (Id.) 

3.  In  such  a  case  the  defendant  cannot, 
upon  any  obligations  arising  out  of  the 
deposit  or  bailment,  be  held  to  bail  un- 
der the  Code;    and  by  changing  the 
form  of  the  action  involving  a  different 
remedy,  the  righto  and  liabilities  of  the 
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parties  are  not  changed.  The  contract 
of  deposit  being  void,  no  action  at  law 
or  equity  will  lie  upon  it.  (Id.) 

See  SHERIFF,  1. 

See  PRINCIPAL  AND  SURETY,  1.2.3. 


BILL  OF  PARTICULARS. 

1.  In  the  discretion  of  the  court,  in  an 
action  for  the  tortious  conversion  of  the 
plaintiff's  goods  and  chattels  to  the 
use  of  the  defendant,  a  description  of 
the  property  in  the  nature  of  a  bill  of 
particulars,  may  be  ordered  to  be  fur- 
nished, to  enable  the  defendant  to 
answer  the  complaint,  or  to  prevent 
surprise  at  the  trial.  If,  however,  it 
appears  that  the  plaintiff  is  unable  to 
describe  the  property  with  greater  par- 
ticularity than  the  general  terms  in 
which  it  is  stated  in  the  complaint,  or 
that  the  defendant  himself  knows  as 
well  or  better  than  the  plaintiff  the 
very  particulars  which  he  seeks,  the 
motion  will  be  denied.  (Blackie  agt. 
Neilson,  6  Bosw.,  681.) 


BILLS  OF  EXCHANGE  AND  PRO- 
-   MISSORY  NOTES. 

1.  A  former  suit  brought  by  the  holder 
of  a  promissory  note,  against  the  ma- 
ker, for  the  original  consideration  of 
the   note,  upon  which  the  defendant 
obtains  judgment,  this  judgment  is  not 
a  bar  to  an  action  on  the  note  by  the 
holder  against  the  maker.     (Slauson 
agt.  Englehart,  34  Barb.,  198.) 

2.  The  receipt  of  additional  security  by 
the  holder  of  a  promissory  note,  is  a 
good  consideration  for  an  agreement  to 
relinquish  all  claim  against  the  indor- 
ser.     And  a  promise  to  settle  and  se- 
cure the  payment  of  other  notes  indor- 
sed by  the  promisee,  on  which  he  had 
been  sued  by  the  promissor,  and  to  pay 
thereon  certain  expenses,  followed  by 
the  giving  of  such  security,  is  also  a 
sufficient  consideration  for  such   pro- 
mise or  agreement.     (Eccleston  agt. 
Ogden,  34  £arb.,  444.) 

3.  A  promissory   note,   payable  on  de- 
mand, with  interest,  is  a  continuing 
security;    an  indorser  remains   liable 
until  an  actual  demand ;  and  the  holder 
is  not  chargeable  with  neglect  for  omit- 
ting to  make  such  demand  within  any 
particular  time.  (Herritt  agt.  Todd, 
2ZN.  Y.  &.,  28.) 


4.  Whether,  however,  the  lapse  of  time 
or  a  failure  to  pay  interest  at  the  cus- 
tomary periods,  may  not  subject  the 
holder  of  a  note  after  transfer  to  a  de- 
fence existing  in  favor  of  the  maker 
against  the  first  holder,  Quere.  (Id.) 

See  COMPLAINT,  4.  5. 
See  ANSWER,  6. 
See  NEGLIGENCE,  1. 


BOUNDARIES. 

1.  A  boundary  line  running  from  a  post 
on  the  north  bank  of  a  creek,  "thence 
down  the  same  and  along  the  severel 
meanders  thereof  to  the  place  of  begin- 
ning," which  was  also  on  the  bank,  in- 
cludes the  bed  of  the  stream  to  the 
centre.  So  held,  although  the  boun- 
daries of  the  tract,  after  crossing  the 
stream  several  times,  re-crossed  it  to 
reach  the  commencement  of  the  boun- 
dary in  question.  (Seneca  Nation  of 
Indians  agt.  Knight,  23  N.  Y.  R., 
498.) 

See  STREETS,  1.  2.  3.  4.  5.  6.  7.  8. 


CASE. 

1.  A  delay  of  over  eight  months,  after  a 
case  has  been  settled  by  lapse  of  time, 
to  move  for  liberty  to  submit  the  case 
and  amendments  for  settlement  to  the 
judge  who  tried  the  cause,  without 
showing  an  excuse,  precludes  the  party 
from  any  relief.  (  Whiting  agt.  Kim- 
ball,  6  Bosw.,  690.) 


CHATTEL  MORTGAGE. 

.  The  omission  to  refile  a  copy  of  a  chat- 
tel mortgage,  does  not  affect  its  valid- 
ity as  against  a  subsequent  mortgagee 
with  notice.  But  a  chattel  mortgage, 
after  the  expiration  of  a  year  from  the 
filing  thereof,  ceases  to  be  valid  as 
against  an  execution  creditor  of  the 
mortgagor  levying  upon  the  mortgaged 
property  within  the  year,  unless  such  a 
copy  and  statement  as  the  statute  pre- 
scribes be  filed  within  thirty  days  next 
preceding  the  expiration  of  the  year; 
and  the  omission  to  refile  a  chattel 
mortgage,  pursuant  to  §  3  of  the  Laws 
of  1833,  does  not  render  it  invalid  as 
against  purchasers  or  mortgagees,  in- 
termediate the  original  filing  and  the 
time  prescribed  for  refiling  it.  (  Thomp- 
son agt.  Van  Vechttn,  6  Bosw.,  373.) 
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2.  It  stems  that  a  mortgagee  of  chattels 
may  maintain  an  action  for  the  damage 
to  his  reversionary  interest,  caused  by 
a    sale    in    parcels,  under    execution 
against  the  mortgagor  while  in  posses- 
sion. '  Whether  a  purchaser  of  part  of 
the  chattels  may  be  joined  as  defend- 
ant with  the  parties  who  made  and  di- 
rected the   sale,   Quere.     (Manning 
agt.  Monaghan,  23  N.  Y.  R.,  539.) 

3.  A  mortgagee  of  chattels,  which  have 
been   purchased    from   the   mortgagor 
within  a  year  after  the   filing  of  the 
mortgage,  may,  it  seems,  demand  and 
recover  them  from  tho  purchaser  after 
the  expiration  of  the  year,  although 
he  has  not  re-filed  the  mortgage.  (Id.) 


CLERKS  OF  POLICE  COURTS. 
See  CONSTITUTIONAL  LAW,  1. 

COMMISSIONERS  OF  EXCISE. 

1.  Where  actions  are  commenced  for  alle- 
ged violations  of  the  "Act  to  suppress 
intemperance  and  to  regulate  the  sale 
of  intoxicating  liquors, ;'  passed  April 
16,  1857,  to  recover  a  penalty  given  by 
the  act,  by  any  other  person  than  the 
commissioners  of  excise,  although  pro- 
iecuted  in  their  name,  without   fur- 
nishing proof  of  the  neglect  of  the  com- 
missioners to  prosecute  for  the  period 
of  ten  days  after  complaint  to  them, 
Ac.,  as  required  by  the  act,  the  ac- 
tion,  on  motion,   will    be   dismissed 
with  costs  to  be  paid  by  the  plaintiff's 
attorney.     (Commas  of  Excise,  4-c. 
agt.  Purdy,  ante,  312.)     (This  case 
it  reversed  in  part,  by  the  general 
term — see  below.) 

2.  This  question  can  properly  be  raised 
on  motion,  as  these  facts  would  not  be 
such  as  are  called  issuable.  (Id.) 

3.  Where   an   action   is  commenced   for 
alleged  violations  of  the  "Act  to  sup- 
press intemperance  and  to  regulate  the 
sale  of  intoxicating  liquors,"  passed 
April  16,  1857,  to  recover  a  penalty 
given  by  the  act,  by  any  other  person 
than    the   board  of  commissioners  of 
excise,   although   prosecuted  in  their 
name,  the  defendant  cannot  move  to 
dismiss  the  complaint,  although  he 
shows  by  proof  that  no  complaint  had 
been  made  to  the  excise  commissioners 
previous  to  the  commencement  of  the 
action  that  the  defendant  had  violated 
the  statute,  and  that  the  commission- 
ers had  not  authorized  the  commence- 


ment thereof.  It  is  for  the  commis- 
sioners alone  to  object  that  their  names 
have  been  improperly  used  in  bringing 
the  action.  (LEONARD,  J.,  dissent- 
ing.) (Comm'rs  of  Excise,  fyc.  agt. 
Purdy,  ante,  506.) 


COMMON  CARRIER. 

1.  Where  an  express  company  or  common 
carrier  carries  a   box  of  merchandize 
delivered  to  it  for  transportation  to  the 
place  of  destination,  and  then  tenders 
it  to  the  consignee  who  refuses  to  re- 
ceive it,  the  liablity  of  the  company  or 
carrier  is  discharged  by  placing  the  box 
upon    storage    icilh    a    responsible 
warehouseman.     Under  such  circum- 
stances  the    warehouseman   becomes 
the  bailee  or  agent  of  the  owner  in  re- 
spect to  it.     (  Williams  agt.  Holland, 
ante,  137.) 

2.  Where  the    premises   in   which   such 
goods  are  stored  are  broken  into  by  rob- 
bers, and  the  box  and  its  contents  felo- 
niously taken,  the  warehouseman  is  not 
liable  for  the  loss.     Whether  the  car- 
rier is  bound  to  notify  the  owner  of  the 
goods  of  this  storage,  queret     (Id.) 

3.  When  the  owner  does  not  at  the  time 
a  package  is  left  with  the  carrier  for 
transportation,  disclose  his  name  and 
residence,  there  is  no  negligence  on  the 
part  of  the  carrier  in  not  giving  notice 
of  the  storage .      (Id.) 

4.  In  an  action  against  a  carrier  for  neg- 
ligence, the  onus  of  showing  negligence 
is  upon  the  plaintiff,  and  when  he  fails 
to  prove  it  he  cannot  maintain  the  ac- 
tion.    (Id.) 

5.  A  common  carrier  of  money  from  bank- 
ers in  the  interior  to  a  bank  in  New 
York  city,   having    no  notice  of   the 
ownership,  except  what  is  implied  from 
tho  address  of  the  package,  is  autho- 
rized to  treat  the  consignee  as  entitled 
to  control  the  manner  of  its  delivery. 
Any  delivery  which  discharges  the  car- 
rier as  between  him  and  the  consignee, 
is  good  as  against  the  consignor.  (Sweet 
agt.  Barney,  23  JV.  Y.  R.  335.) 

6.  Accordingly,  where  an  express  corn- 
company  entrusted  with  a  package  of 
money,  addressed  "  People's  Bank,  173 
Canal  street,  New  York,"  by  the  direc- 
tion of  the  bank,  delivered  the  package 
in  a  distant  part  of  the  city  to  its  agent, 
from  whom  it  was  stolen,  held,  that  the 
consignor  to  whom  the  packacre  belong- 
ed, could  not  maintain  an  action  for  its 
non-delivery.     (Id.) 
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7.  To  eject  a  passenger  from  a  railroad 
car,  while  in  motion,  is  so  dangerous  an 
act  that  it  may  justify  the  same  resist- 
ance on  the  part  of  the  passenger  as  to 
a  direct  attempt  to  take  his  life.  (San- 
ford  agt.  Eighth  Av.  R.  R.    Co.,  23 
JV.  Y.  R.,  343.) 

8.  Where  the  passenger  is  liable  to  ejec- 
tion in  a  proper  manner  for  refusing  to 
pay  fare,  his  resistance  to  the  attteinpt 
to  expel  him  without  stopping  the  car, 
does   not   present  a  case  of  concurent 
negligence  on  his  part.     (Id.) 


COMMON  SCHOOLS. 

1.  When  an  inspector  of   election   for 
common  schools  in  a  ward  in  the  city 
of  New  York,  becomes  a  candidate  for 
the  office  of  trustee  of  common  schools 
in  that  ward,  his  office  of  inspector  be- 
comes vacant.     Although  it  is  irregu- 
lar for  such  a  candidate  to  act  as  in- 
spector of  such  election,  yet  where  he 
acts  with  two  other  lawful  inspectors, 
and  who  are  made  by  the  school  act 
competent  to  act  without  a  third   in- 
spector, it  does  not  render  the  election 
invalid.    (People  ex  rel.    Crimtnins 
agt.  McManus,  ante,  25.) 

2.  Where  votes  were  given  for  candidates 
upon  ballot?   headed  for  the  office  of 
''Trustees  of  Public  Schools,"  instead 
of  "  Trustees  of  Common  Schools,"  as 
designated  by  statute,  held,  that  the 
intention   of  the  voters  must  be  con- 
sidered  distinctly   manifested   by  the 
ballots  which  were  cast  for  trustees  of 
public  schools,  as  designed  for  trustees 
of    common    schools,    there    being   no 
trustees  to  be  voted  for  at  the  election 
but  the  latter.     Also,   held,  that  the 
intention  of  the  voter  was  not  in  such 
case  a   question  of  fact  for  the  jury, 
but  of  law  for  the  court;  and  as  mat- 
ter of  law,  the  relators  were  entitled  to 
the  votes  cast  for  them  headed  on  the 
ballot  "Trustees  of  Public  Schools," 
as  and  for  trustees  of  common  schools. 


(Id.) 


COMPLAINT. 


1.  The  judgment  of  dismissal  of  the 
complaint,  in  what  was  formerly  called 
a  common  law  action,  is  equivalent  to  a 
former  judgment  of  non-suit  in  such  j 


action;  consequently  it  does  not  bar 
another  action.  But  this  rule  does  not 
apply  to  equity  causes.  (Coit  agt. 
Bland,  ante,  2.) 

2.  Where  the  plaintiff,  in  an  action  on  a 
promissory  note,  alleges  that  he  became 
entitled   to   the   note   by   transfer  and 
delivery,  (stating  the  manner)  and  the 
answer  denies  this  on  information  and 
belief,  the  denial  is  sufficient  to  put  the 
ownership  in  issue.     The  denial  that 
the  plaintiff  is  the  "lawful  owner  and 
holder  "  of  the  note,  is  of  just  as  much 
and  no  more  effect,  as  the  averment  in 
the  complaint  that  the  plaintiff  is  the 
"  lawful  owner  and  holder,"  and  both 
are  superfluous.   This  allegation  should 
not  be  inserted   in   the   complaint;  it 
only  tends  to  embarrassment.      (  Chad- 
icicle  agt.  Booth,  ante,  23) 

3.  A  complaint  upon  an  instrument  in 
writing  for   the  payment  of  money 
only,  under  §  162  of  the  Code,  is  defec- 
tive, in  not  stating  facts  sufficient  to 
constitute  a  cause  of  action,  where  the 
instrument  itself  (a  copy  of  which  is 
set  out)  or  the  allegations  of  the  com- 
plaint fail  to  express  or  imply  a  con- 
sideration, or  a  request  essential  to  the 
defendant's    liability.       (Spear    agt. 
Downing,  ante,  30) 

4.  An  action  on  a  promissory  note  brought 
by  an  assignee  for  the  benefit  of  credi- 
tors,   describing   himself  "  assignee  of 

DeF A &  Co.,"  is  brought  by  the 

plaintiff  in   his   individual   capacity. 
(Butterjield    agt.    Macomber,   ante, 
150.) 

5.  Where  the  plaintiff  alleges  in  the  com- 
plaint that  he  is  "  the  owner  and  hold- 
er" of  the  notes  in  suit,  and  the  answer 
puts  that  fact  in  issue,  and  it  appears 
that   the   plaintiff    holds  the    notes  as 
assignee  of  the  payees,  under  a  general 
assignment  for  the  benefit  of  creditors, 
he  is  to  be  deemed  in  law  the  holder  and 
owner  so  as  to  entitle  him  to  maintain 
the  action  in  his  own  name  as  plaintiff, 
without  setting  out  his  representative 
character.      (Id.) 

6.  Where  the  contract,  as  averred  in  the 
complaint    was,  "  that   the  defendant 
agreed  with  the  plaintiff  to  manufacture 
in  a   good,    skilful    and   workmanlike 
manner,   and  deliver  to   the   plaintiff 
50.000    slats    and    4,500   frames,    for 
which  the  plaintiff  agreed  to   pay  the 
defendant  $470.     Held,  that  the  con- 
tract not  stating  any  time  within  which 
the  work  was  to  be  done  and  delivered, 
nor  whe  then  payment  was  to  be  made, 
the  law  supplied  these  omissions — the 
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defendant  was  entitled  to  a  reasonable 
time  within  which  to  manufacture  and 
deliver,  and  the  plaintiff  bound  to  pay 
on  delivery;  the  conditions  being  mu- 
tually binding.  (Fickett  agt.  lirice, 
ante,  194.) 

7.  No  action  can  be  sustained  by  either 
party  for  a  breach  of  such  contract  with- 
out averring  in  the  complaint  and  prov- 
ing on  the  trial,    (unless  admitted,) 
performance  or  tender  of  perform- 
ance on  the  part  of  the  party  seeking 
a  recovery.     (Id.) 

8.  Where  the  fact  is  alleged  in  terms  in  the 
complaint,  that  the  plaintiff  was  duly 
appointed  receiver,  which  if  denied  in 
the  answer  of  the  defendant,  the  plain- 
tiff would  be  bound  to  show  by  compe- 
tent evidence   the    facts  necessary   to 
constitute   him  a  lawful  receiver,  the 
allegation  in  the  complaint  will  be  con- 
sidered sufficient.     It  is  doubtful,  how- 
ever,  whether    this   question    can    be 
raised  by  demurrer.     The  remedy  of 
the  defendant  seems  to  be  under  §160 
of  the  Code,  to  have  the  complaint  made 
more   definite   and   certain.     (Cheney 
agt.  Fiak,  ante,  236.) 

9.  Where  the  complaint  contains  but  one 
count  or  statement  of  a  cause  of  action, 
which  states  facts  constituting  two  or 
more  distinct  causes  of  action,  the  rem- 
edy is  not  by  demurrer  for  duplicity, 
but  by  motion  to  strike  out  all  but  one 
cause,  or  to  compel  the  plaintiff  to  elect 
by  which  he  will  abide.     (Id.) 

10.  Where  in  an  action  for  negligence  in 
causing  death,   the  complaint  averred 
"  that    the   plaintiff  was,  and  will  be 
compelled  to  pay  $100  for  medical  at- 
tendance, funeral  and  other  expenses, 
caused  by  the  death  of  his  son."  field, 
on   a  general   demurrer  to   the   whole 
complaint  that  it  did  not  state  a  cause 
of  action,  that  a  good  cause  of  action 
for  these  expenses  was  stated  in  the 
above  averment.     If  a  party  will  be 
compelled  to  pay  the  expenses  referred 
to,  it  may  be  said  they  have  been  in- 
curred.   (Roeder  agt.  Ormsby,  ante, 
270.) 

11.  The  plaintiff  can  recover  only  forsuch 
expenses  as  are  necessary  and  reasona- 
ble, but  the  omission  of  these  words  will 
not  in  a  case  like  the  present,  vitiate 
the  complaint.     (Id.) 

12.  Where  a  complaint  is  dismissed  at 
the  trial,  either  before  or  after  evidence 
is  given  on  both  sides,  a  judgment  en- 
tered on  such  a  decision  is  no  bar  to  a 


second  action  for  the  same  cause. — 
(Dexter  agt.  Clark,  ante,  289.) 

13.  The  marine  court  in  the  city  of  New 
York  has  authority  to  dismiss  a  com- 
plaint in  the  same  manner  and  to  the 
like  effect  as  all  courts  of  record  could 
grant  a  non-suit  under  the  old  system. 
(Id.) 

14.  In  an  action  against  stock  brokers  for 
damages  in    selling    plaintiff's    stock 
(purchased  payable  on  time  at  his  op- 
tion) short  of  the  prescribed  time,  and 
in   violation   of    his   instructions,  the 
complaint,    otherwise   sufficient,    need 
not  allege  a  demand  upon  the  defend- 
ants, and  an  exercise  of  plaintiff's  op- 
tion, and  also  a  tender  of  the  amount 
due  to  the  defendants  on  the  purchase 
of  the  stock.  (Reversing  the  decision 
at  special  term,  21  How.  Pr.  R.t 
187.)  (Clarke  &gt.  Meigs,  ante,  340.) 

15.  Although  it  is  well  settled  that  an 
action  brought  by  A.  B.,  president  of 
a  banking  association,  is  merely  a  des- 
cription of  the  person,  and  is  the  action 
of  A.  B.  individually,  yet  it  is  equally 
well   settled   that   where    A.    B.  thus 
describes  himself,  and  then  avers  that 
he  prosecutes  the  action  for  the  bene- 
fit of  the  association,  it  is  sufficient 

to  show  that  tlie  action  is  prosecuted 
for  and  in  behalf  of  the  association. 
Therefore  where  in  the  latter  case  it  is 
averred  that  the  plaintiff  is  the  holder 
and  owner  of  the  note  in  suit,  it  is  suf- 
ficient to  show  that  the  banking  asso- 
ciation is  the  holder  and  owner,  for 
whose  benefit  the  plaintiff  prosecutes. 
(Root  agt.  Price,  ante,  372.) 

16.  Where  a  complaint  states  breaches 
of  a  written  agreement  for  the  sale  of 
real  estate  by  the  defendant,  and  joins 
therewith  an  assault  and  battery  on  the 
plaintiff  in  forcibly  taking  the  agree- 
ment from  the  plaintiff's  possession,  it 
is  bad  on  demurrer.     They  are  causes 
of  action  that  cannot  be  united  in  one 
suit.    (I'.hle    agt.   llnller,    6    liosw., 
661.) 

17.  A  single   cause  of  action  should  be 
stated  in  the  complaint  in  one  count. 
(Fern  ngt.  Vanderbilt,  13  Abb.,  72.) 

18.  Where  the  complaint  averred   that 
the  plaintiffs  were  a  corporation  duly 
incorporated  by  the  laws  of  the  state 
of  New  Jersey,  with  power  to  sue  and 
be  sued,  and  did  business  in  the  state 
of  New  York,  to  which  complaint  the 
defendant  demurred  that  it  appeared 
that  the  plaintiffs  had  not  lesul  capa- 
city to  sue.  the  demurrer  was  held 
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frivolous.   (Elizabethport  Man'g  Co. 
»gt.  Campbell,  13  Abb.,  86.) 

19.  The  court  can  make  no  order  for  an 
amendment  of  a  complaint  in  respect 
to  the  extent  of  the  relief  demanded, 
upon  a  decision  of  a  demurrer  to  the 
complaint.   (Lord  agt.   Vreeland,  13 
Abb.,  195.) 

20.  Where  a  complaint  seeks  to  charge  a 
trustee  of  a  moneyed  corporation  per- 
sonally for  a  debt  of  the  corporation, 
it  is  bad  on  demurrer  if  it  shows  that 
the   wrongful   acts  of    the   defendant 
were  committed  before  the  corporation 
incurred  any  obligation  to  the  plain- 
tiff. (Ogdewagt.  Rollo,  13  Abb.,  300.) 

See  PARTIES,  1. 

See  LANDLORD  AND  TENANT,  1. 

See  CONTRACT,  5.  6.  7. 

See  JURISDICTION,  5. 


CONSTITUTIONAL  LAW. 

1.  The  mayor  and  aldermen  of  the  city 
of  New  York  in  convention,  must  ap- 
point the  clerks  of  police  courts  for 
that  city.     The  police  act  of  1847  con- 
ferring the  authority  upon  the  board 
of  police  to  make  such  appointments, 
is   unconstitutional   in    that   respect. 
(Dcvoy  agt.  Mayor,  4~c.  New  York, 
ante,  226.) 

2.  The  statute  of  1851  releasing  all  rail- 
road corporations  within  the  state  from 
liability  to  pay  tolls  upon  freight,  <fcc., 
not  unconstitutional.   (People  agt.  K. 
Y.  Cent.  R.  R.  Co.,  UXarb.,  123.) 


CONTRACT. 

1.  A  contract  (made  on  the  1st  of  May, 
1856)  "for  the  sale  of  an  invoice  of 
sugar,  per  Anna  Kimball,  seven  hun- 
dred tons  more  or  less,  to  arrive  on  or 
before  the  Jirst  of  August,"  held,  to 
be  an  absolute  sale,  although  the  ves- 
sel did  not  arrive  until  after  the  first 
of  August,  and  the  sugars  were  in  a 
damaged    state.       (Haveme.ycr    agt. 
Cunningham,  ante,  87.) 

2.  That  is,  the  contract  was  for  a  sale  of 
sugars  which  then  had  been  shipped, 
and  the  addition  of  the  words,  "to  ar- 
rive on  or  before  the  first  of  August," 
did  not  make  it  a  condition  precedent 
to  the  performance  of  the  contract  that 
the  vessel   should  arrive  at  that  time 
with  the  sugars  in  good  order.     (Id.) 


3.  There  being  no  warranty  that  the  ves- 
sel should   arrive  with  the  sugar  in  a 
sound  condition,  what  did  arrive  the 
plaintiffs  were  entitled  to  under  their 
contract ;  what  was  lost  on  the  voyage 
the  defendants  were   not  responsible 
for,  and  of  course  were  not  liable  for 
damages  for  the  non-delivery.     (Id.) 

4.  The  rule  of  damages  for  not  delivering 
the  sugar,  was  the  difference  between 
the  price  to  be  paid,  and  the  marKet 
value  on  the  day  of  delivery.     (Id.) 

5.  A  contract  to  be  perfect,  must  contain 
in  the  body  of  it,  or  by  necessary  im- 
plication, the  names  of  the  contracting 
parties,  the  subject  matter  of  the  con- 
tract, the  consideration,  and  the  pro- 
mise. (Frey  agt.  Johnson,  ante,  316.) 

6.  Where,  in  a  contract  under  seal,  it  is 
the  manifest  intention   that  a  party 
shall  do  certain  things  not  expressly 
stipulated,  a  covenant  to  do  such  acts 
will  be  inferred ;  and  an  action  may  be 
maintained  for  their  non-performance 
in   like  manner  as  if  the  instrument 
had    contained    express    covenants    to 
perform  them.     Where,  by  the  terms 
of  such  contract,  delivery  of  the  deed 
by  one  party  and  payment  by  the  other 
are  to  be  simultaneous,  the  covenants 
are  dependent,  and  neither  party  can 
maintain  an  action  against  the  other  at 
law  for  a  breach,  without  showing  per- 
formance or  an  offer  to  perform,  on  hia 
part.     (Id.) 

7.  In  such  case,  readiness  and  willing- 
ness to  perform  is  not  sufficient  to  give 
a  cause  of  action.     The  complaint,  too, 
should  contain  an  averment  of  perform- 
ance or  tender  of  performance  by  the 
plaintiff.     It  is  not  enough  to  aver  a 
readiness  and  willingness  to  perform  by 
the  plaintiff  and  a  failure  and  neglect 
to  perform  by  the  defendant.    (Id.) 


CORPORATIONS. 

1.  In  any  ca.se  a  judgment  against  a 
corporation  is  prima  facie  evidence 
in  an  action  under  the  statute  to  charge 
the  stockholders  or  trustees  person- 
ally,  that  the  debt  exists  or  of  the 
indebtedness,  and  the  circumstance  that 
recovery  of  judgment  must  be  had  be- 
fore   suit    brought,    only    makes    the 
judgment  serve  the  further  purpose  of 
showing  that  the  condition  has  been 
complied  with.   (Squires  agt.  Brown, 
ante,  35.) 

2.  Under  the  statute,   (Laws  of  1848, 
ch.  40,  §  9,  p.  56,)  a  copy  of  the  cer- 
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tificate  of  incorporation  filed  in  pur- 
suance of  the  act,  certified  by  the 
county  clerk,  Ac.,  is  presumptive  legal 
evidence  of  the  incorporation,  and  of 
the  appointment  of  the  trustees.  (Id.) 

3.  A  trustee  of  a  corporation  organized 
under  this  act  may  resign  his  trustee- 
ship.    If   he   do   resign    he  does   not 
become    liable    for   the  debts   of   the 
company  on  the  subsequent  default  or 
neglect  of  the  remaining  trustees  to 
make  and  file   the  annual   certificate 
required  by  the  act.     On  his  resigna- 
tion his  powers  and  duties  as  trustee 
cease.   (Id.) 

4.  Where  individuals  with  a  view  to  the 
formation  of  a  corporation  under  the 
act,  are  induced  by  false  representa- 
tions to  consent,  and  as  a  step  thereto, 
sign  and  file  a  certificate  in  the  office 
of  the  county  clerk,  but  discover  the 
falsehood  of  the  representations,   and 
abandon  the  enterprise  of  forming  the 
corporation  before  any  stock   is  sub- 
scribed, and  without  fiHng  any  certi- 
ficate in  the  office  of  the   secretary  of 
state,   these   facts  will   exempt  them 
from  liability  for  debts  contracted  in 
the  name  of  the  company,  on  a  subse- 
quent default  to  make   and    file   the 
annual  certificate  required  by  the  net 
under  which  they  attempted  an  incor- 
poration.  (Id.) 

5.  Where  the  receiver  of  a  banK  which 
has  stopped   payment  commences    an 
action  upon  a  promissory  note  held  by 
the  bunk,  the  defendant  cannot  set  up 
as   a  counter-claim  the    bills   of   the 
bank  obtained  after  the  bank  stdpped. 
(Diven  agt.  Phelps,  34  Barb.,  224.) 

6.  Where  a  receiver  was  appointed  for 
the   benefit  of    the   3d,   4th  and   5th 
mortgage  bondholders  of  the  defend- 
ants, and  a  motion  on  behalf  of  the 
4th   mortgage  bondholders  was  made 
for  an  order  directing  the  receiver  to 
pay  the  interest  coming  due  upon  their 
bonds,  out  of  the  receipts  of  the  road, 
to  the  exclugim  of  other  indebtedness 
and  against  the  consent  of  prior  mort- 
gagees, upon  the  ground  that  the  bonds 
secured  by  the  4th  mortgage  were  so 
drawn  that  the  principal  becomes  due 
and  payable  if  the  interest  is  not  paid, 
Held,    that    the    motion    be   denied. 
There  is  no  rule  of  law  or  equity  which 
allows  the  funds  of  an  insolvent  cor- 
poration to  be  diverted  from  a  proper 
application  of  them,  because  it  may 
be  deemed  expedient  for  ulterior  pur- 
pose*  to  make  such   a   use  of  them. 


(Brown  agt.  N.  Y.  If  Erie  R.  R. 
Co.,  ante,  451.) 

7.  The  statute  (ch.  172  of  1850),  to  pro- 
hibit corporations  from  interposing  the 
defence  of  usury,  deprives  them  of  the 
right  to  recover  back  money  paid  by 
them  in  excess  of  legal  interest.  (But- 
terworth  agt.  O'Brien  23  N.  Y.  R., 
275.) 

See  TRUSTEES,  2. 

See  TAXES,  1. 

See  MANDAMUS,  2.  3. 

See  COMPLAINT,  15.  18.  20. 


COSTS. 

1.  Where,  in  an  action  for  the  recovery 
of  money,  the  answer,  after  putting  at 
issue  the  material  allegations  of  the 
complaint,  sets  forth  by  way  of  defence 
several  causes  of  action  as  counter- 
claims, and  the  counter-claims  are  de- 
murred to,  and  on  argument  of  the 
demurrers,  judgment  is  ordered  for  the 
plaintiff  on  the  demurrers,  "with 
costs,"  but  with  liberty  to  amend  the 
answer  on  payment  of  costs  of  the  de- 
murrers, and  the  defendant  omits  to 
amend  the  answer,  the  costt  of  the  de- 
murrers cannot  be  collected  by  a  pre- 
cept under  the  act  of  1840,  (chap.  386, 
§15,  p.  333,)  and  the  act  of  1847, 
(chap.  390,  p.  491,)  the  issues  of  fact 
being  untried.  Such  costs  are  not  in- 
terlocutory costs,  nor  the  costs  of  a 
special  motion,  within  the  meaning 
of  these  statutes.  They  are  the  costs 
of  the  trial  of  an  issue  of  law,  and  if 
recoverable,  can  only  be  collected  by 
execution  on  the  final  judgment  that 
may  be  entered  in  the  action.  (AJoza 
agt.  Sun  Mutual  Ins.  Co.,  ante,  60.) 

2.  Where  on  the  trial  the  plaintiff  was 
put  to  his  flection  to  proceed  against 
the  surviving  defendant,  or  against  the 
representatives  of  the  deceased  defend- 
ant, and  he  elected  to  proceed  against 
the    latter,   and   the   court   thereupon 
dismissed  the  complaint  against  the 
former,  held,  that  the  surviving  de- 
fendant had  a  right  to  enter  up  judg- 
ment for  his  costs  against  the  plain- 
tiff while  the  issues  with  the  other  de- 
fendants remit  ined  undecided.    (Gard- 
ner agt.  Walker,  ante,  405.) 

3.  In  an  action  for  the  possession  of  per- 
sonal   property    (replevin)   where   the 
defendant,  before  the  re-taking  of  the 
property,  under  an  equitable  defence, 
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tenders  an  amount  which  he  claims  to 
be  the  only  sum  due  to  the  plaintiff, 
and  keeps  the  tender  good,  and  upon 
the  trial  a  verdict  is  found  in  favor  of 
the  plaintiff  for  a  less  sum  than  the 
tender,  the  plaintiff  in  his  judgment 
is  not  entitled  to  costs.  (Archer  agt. 
Cole,  ante,  411.) 

4.  A  stay  of  all  proceedings  on  the  part 
of  the  plaintiff  in  a  second  action,  will 
be  ordered  until  all  the  costs  of  the 
first  suit  for  the  same  cause  are  paid, 
and  also  the  costs  of  the  motion  to  stay. 
(Edwards  agt.  Ninth  Av.  R.  R.  Co., 
ante,  444.) 

5.  Under  §317  of  the  Code,  and  under 
the  Revised  Statutes,  (2  JR.   S.,  90,) 
§  41,    executors   and  administrators 
are  not  exempt  from  costs  in  actions  i  3 
brought  by  themselves.     It  is  only  in 
actions  brought  against  them  that  the 
exemption  from  costs  is  provided  for  by 
§41.  (Fox  agt.  Fox,  ante,  453.)    (A 
case  sharply  litigated  on  a  reference, 
but  was  decided  not  to  come  icithin 
the   provisions   of  §  309  for   extra 
costs.) 

6.  On  granting  or  denying  an  application 
for  judgment,  when  made  under  §  247  of 
the  Code,  only  the  costs  of  a  motion  can 
be  recovered.     The  notice  of  that  ap- 
plication is  not  a  notice  of  a  trial  of 
the  action  ;  and  the  hearing  of  the  ap- 
plication   is   not    a  trial  within   the 
meaning  of  the  word  trial,  as  used  in 
chapters  2,  3,  4  and  5  of  title  8  of  the 
Code,  or  as  used  in  §  307,  subs.  3  and 
4.    (Butchers'  and  Drovers'   Bank 
agt.  Jacobson,  ante,  470.) 

7.  Costs  awarded  on  a  demurrer  to  one 
of  several  defences  are  final  costs  and 
cannot  be  recovered  until  judgment  is 
rendered  upon  all  the  issues.  (Palmer 
agt.  Smedley,  13  Abb.,  185.) 


.  Under  §  309  the  court  have  no  discre- 
tion to  allow,  as  a  court  of  equity,  any 
extra  costs  in  actions  specified  in  §  308 
except  the  allowance  fixed  in  that  sec- 
tion ;  and  that  cannot  be  made  to  any 
party  but  the  plaintiff.  (Williams 
agt.  Herman,  13  Abb.,  297.) 

See    SUPPLEMENTARY     PROCEED- 
INGS, 2.  3. 

See  SECURITY  FOR  COSTS,  1.  2.  3.  4. 
See  APPEAL,  19. 
See  NEW  TRIAL,  4. 
See  ATTORNEY,  3. 


COUNTER-CLAIM. 

.  A  counter-claim  is  good  against  either 
liquidated  or  unliquidated  damages, 
where  such  damages  arise  out  of  con- 
tract. (Schubart  agt.  Harteau,  34 
Barb.,  447.) 

.  Where  the  defendant  has  a  claim 
against  the  plaintiff  and  others,  on 
contract,  he  may  set  it  up  as  a  coun- 
ter-claim, and  recover  against  the 
plaintiff  any  balance  over  the  plain- 
tiff "s  claim,  unless  the  plaintiff  replies 
to  the  counter-claim  that  there  are 
other  persons  liable  with  him  as  part- 
ners. In  such  case  the  counter-claim 
is  good,  so  far  as  to  be  a  set-off  against 
the  plaintiff's  claim  to  that  amount. 
(Id.) 

.  An  equitable  as  well  as  a  legal  defence 
may  be  set  up  as  a  counter-claim. 
Proof  of  a  counter-claim  cannot  be  re- 
jected on  account  of  its  being  imper- 
fectly stated  in  the  answer.  In  such 
case  the  remedy  is,  by  motion  to  make 
it  more  definite  and  certain.  (Currie 
agt.  Cowles,  6  Bosw.,  452.) 

See  ANSWER,  8. 
See  JUDGMENT,  5. 
See  CORPORATIONS,  5. 


CREDITOR'S  ACTION. 

.  An  action  by  judgment  creditors  to 
reach  choses  in  action  and  equitable 
interests  of  the  debtor,  in  other  and 
more  proper  words,  a  creditor's  suit, 
cannot  be  maintained  where  objection 
is  made  that  sixty  days  have  not 
elapsed  between  the  issuing  of  the 
execution  on  the  judgment  at  law  and 
the  commencement  of  the  action. 
(Field  and  Askham  agt.  Hunt,  ante, 
329.)  (This  seems  to  be  adverse  to 
Knauth  agt.  Bassett,  34  Barb.,  31.) 


2.  Where  the  judgment  at  law  is  against 
several,  the  creditor  must  exhaust  his 
remedy  by  execution  against  all,  be- 
fore he  can  come  into  a  court  of  equity 
for  relief.     And  this  rule  is  entirely 
applicable  to  the  case  of  joint  debtors 
where  all  have  not  been  served  with 
process,  or  so  proceeded  against  as  to 
subject  their  indiindual  property  to 
an  execution  at  law.     (Id.) 

3.  Therefore,  where  a  judgment  at  law 
has  been  entered  in  form  against  joint 
debtors  upon  service  of  process  upon 
one  of  the  defendants  only,  and  exe- 
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cation  returned  unsatisfied,  a  creditor's 
suit  against  the  defendants  cannot  be 
maintained,  for  the  reason  that  the 
remedy  at  law  has  not  been  exhausted 
against  all  of  them.  (Id.) 

DEED. 

1.  A  person  perfectly  solvent  can  make 
by  deed,  a  settlement  of  his  property 
upon  his  children,  without  doing  injus- 
tice to  any  creditor  then  existing.    As 
between  the  parties,  natural  affection 
is  a  sufficient  consideration  to  support 
the  deed.   The  delivery  of  a  deed  need 
not  be  to  the  grantee;  it  may  be  to  a 
stranger  for  and  in  behalf  of  the  gran- 
tee, and   if  unconditional  will  take 
effect  instanter.     (Brown  agt.  Aus- 
ten, ante,  394.) 

2.  The  defendant  David  Austen,   while 
perfectly  solvent,    executed  deeds  to 
his  three  daughters,  to  secure  to  them 
and  their  issue  certain  real  estate,  and 
delivered  them   to    Mr.    Nicoll,    who 
gave  the  grantor  receipts  therefor  sta- 
ting that  they  were  received  by  him  in 
escrow;  and  two  were  to  be  delivered 
to  two  of  the   daughters  at  and  upon 
the  death  of  the  grantor,   or  at  such 
earlier  period  as  he  (the  grantor)  might 
designate,  and  the  other  to  be  deliv- 
ered to  the  other  daughter  after  the 
deaths  of  the  grantor  and  his.  wife,  or 
at  such  earlier  period  as  might,  be  by 
either  of  them  designated.    Held,  that 
the  right  of  revocation  on  the  part  of 
the  grantor  was  inconsistent  with  these 
agreements  and  trusts,  on  the  part  of 
Mr.  Nicoll;    and  after  accepting  the 
receipts   the  grantor  would  not   have 
been  permitted  to  revoke  or  reclaim 
the  deeds  even  as  gifts.     Held,  also, 
that  from  all  the  facts  and  circumstan- 
ces disclosed  in  the  case,  it  was  appa- 
rent that   the   grantor  intended    the 
deeds  to  take  effect  presently  and  ir- 
revocably by  the  delivery  to  Mr.  Ni- 
coll, for  the  use  of  his  three  daughters. 
(Id.) 

3.  A  grantor  is  not  estopped  from  prov- 
ing that  his  deed  to  the  grantee  had 
not  been  delivered,  although  he  (the 
grantor)  had  caused  it  to  be  recorded 
in  the  office  of  the  county  clerk.     And 
the  grantor  is  a  competent  witness  in 
his  own   behalf   to   prove  such    fact. 
That  is,  the  recording  of  a  deed  in  the 
county  clerk's  office  is  only  prima  facie 
evidence  of  a  delivery,  and  may   be 
rebutted.     (  Van  Valen  agt.  Schem- 
erhorn,  ante,  416.) 

See  AGREEMENT,  1.  2. 
Sea  EVIDENCE,  5. 


DEMAND  AND  TENDER. 

See  COMPLAINT,  14. 

See  COSTS,  3. 

See  BILLS  OF  EXCHANGE  AND  PRO- 
MISSORY NOTES,  3.  4. 

DEMURRER. 

.  Where  the  complaint  contains  but  one 
count  or  statement  of  a  cause  of  ac- 
tion, which  states  facts  constituting 
two  or  more  distinct  causes  of  action, 
the  remedy  is  not  by  demurrer  for  du- 
plicity, but  by  motion  to  strike  out  all 
but  one  cause,  or  to  compel  the  plain- 
tiff to  elect  by  which  he  will  abide. 
(Cheney  agt.  Fisk,  ante,  236.) 

See  COMPLAINT,  8.  16.  18. 
See  ANSWER,  9.  10. 
See  PARTIES,  4.  5. 
See  APPEAL,  5. 

DISCONTINUANCE. 
See  ARBITRATION,  1.  2. 


DISMISSAL  OF  COMPLAINT. 
See  COMPLAINT,  1.  12.  13. 

DISTRICT  COURTS. 

.  The  district  courts  in  the  city  of  New 
York  have  no  jurisdiction  of  actions  to 
recover  the  possession  of  personal 
property.  (Loo mis  agt.  Bo\cers,ante, 
361.) 

See  ARREST,  5. 

See  APPEAL,  9.  10.  11. 

DIVORCE. 
See  ALIMONY,  1.  2. 

DOWER. 

.  An  inchoate  right  of  dower  is  incapa- 
ble of  being  the  subject  of  grant;  a 
wife  may,  however,  bar  or  release  such 
right  in  favor  of  a  grantee  of  her  hus- 
band. Where  in  an  action  for  the 
foreclosure  of  a  mortgage  in  which  H. 
and  J.  his  wife  were  defendants,  the 
lis  pendens  was  filed  on  the  tenth  Jan- 
uary, and  the  summons  served  on  H. 
on  the  same  day,  and  on  J.  his  wife  on 
the  eleventh  January,  it  appeared  that 
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H.  (who  was  the  owner  of  the  equity 
of  redemption)  with  J.  his  wife  execu- 
ted a  deed  of  the  premises  to  one  D. 
dated  on  the  ninth  January,  but  not 
recorded  until  the  eleventh  of  same 
month,  held,  that  D.  was  not  a  neces- 
sary party  to  the  action,  as  the  decree 
of  foreclosure  cut  off  the  rights  of  D. 
as  a  purchaser  from  H.,  and  no  inte- 
rest passed  from  the  wife  of  H.  in  con- 
sequence of  her  joining  in  the  deed  to 
D.  (Earle  agt.  Barnard,  ante,  437.; 

2.  A  widow  is  not  dowable  of  land  in 
which  her  husband  has  only  a  vested 
remainder,  expectant  upon  an  estate 
for  life.  This  rule  holds  as  well  where 
the  estate  of  the  husband  comes  by  de- 
vise, as  by  inheritance.  The  word 
"  purchase,"  as  used  in  Coke  Litt., 
31,  in  reference  to  this  point  is  limited 
to  a  purchase  by  deed.  (Durando 
agt.  Durando,  23  N.  Y.  R.,  331.) 


EJECTMENT. 

1.  The  character  and  form  of  the  action 
of  ejectment  has  not  been  essentially 
changed  by  the  Code.     It  is  still  a  pos- 
sessory action  to  be   brought  against 
the  actual  occupant,  with  liberty  to 
any  other  person  having  an  interest, 
to  apply  to  be  made  a  party.  (Pulen 
agt.  Reynolds,  ante,  353.) 

2.  In  an  action  of  ejectment,  the  land- 
lord is  not  a  necessary  party,  and  can- 
not be  joined  as  defendant  with  the 
tenant  in  possession.  There  is  no  case 
which  decides  that  under  any  circum- 
stance a  person  out  rf  possession  can 
be  made  a  party  against  his  consent. 
(Id.) 

3.  A  new  trial  in  ejectment  is  obtainable' 
as  of  course,  under  2  Revised  Statutes, 
3(19,  section  37,  only  within  three  years 
after  the  first  judgment  in  the  action, 
and   not  within  three  years  after  the 
affirmance  of  that  judgment  in  the  court 
of  last  resort.     (Chautauque  County 
Bank  agt.  White,  23  N.  Y.  R.,  347.) 

See  TITLE,  1.  2.  3.  4. 


EXCEPTIONS. 

1.  It  is  the  business  of  a  party  who  takes 
exceptions,  to  show  that  the  decision 
is  wrong.  The  court  will  never  grant 
a  new  trial  where  the  decision  is  right 
upon  the  whole  case,  although  the 
reason  stated  is  not  the  true  one  on 
which  the  decision  should  have  been 
based,  or  upon  an  isolated  question 


which  it  was  not  even  necessary  to  con 
eider  in  order  to  come  to  a  correct  re 
suit   upon   the  whole  case.    (Munroe 
agt.  Potter,  ante,  49.) 


ESTOPPEL. 

1.  It  is  an  essential  element  of  an  es- 
toppel in  pais  that  the  declaration  out 
of  which  it  is  claimed  to  arise,  should 
be  made  with  a  view  to  induce  the 
party  to  whom  it  is  made  to  act  upon 
it.  (  Van  Ness  agt.  Hush,  ante,  481.) 


EXECUTION. 

1.  Where  the  sheriff  levies  upon  pro- 
perty merely  for  the  purpose  of  secur- 
ing a  preference,  and  leaves  the  debtor 
in  possession  of  the  property,  by  direc- 
tion of  the  plaintiff'  in  the  execution, 
the  execution  becomes  dormant  as 
against  a  subsequent  execution  deliv- 
ered to  the  sheriff  against  the  same 
defendant.  (Dunderdale  agt.  Sau- 
vestri,  13  Abb.,  116.) 

See  EXECUTORS  AND  ADMINISTRA- 
TORS, 1. 

See  ATTACHMENT,  4.  5.  6.  7. 
See  CREDITOR'S  ACTION,  1.  2.  3. 


EXECUTORS     AND     ADMINISTRA- 
TORS. 

1.  Where    a    plaintiff   dies  after    final 
judgment  in  his  favor  and  before  exe- 
cution issued,  his  executor  or  adminis- 
trator may  have  the  same  remedy  by 
action,    to   enforce   the   judgment,   as 
was  obtainable  by  scire  facias  prior 
to  the  Code.  (Ireland  agt.  Litchjield, 
ante,  178.) 

2.  The   executor  or   administrator  of  a 
deceased  joint  debtor  or  owner  of  real 
jor  personal  property,  cannot  be  joined 
in  an  action  with  the  .survivor,  for  a 
debt  due  the  joint  debtors  or  for  an 
injury  to  their  joint  property.  (Buck- 
ham  agt.  Brett,  ante,  233.) 

3.  Under  §31 7  of  the  Code,   and  under 
the  Revised  Statutes  (2  R.  S.,  90,) 
§41,    executors  and  administrators 
are  not  exempt  from  costs  in  actions 
brought  by  themselves.     It  is  only  in 
actions  brought  against  them  that  the 
exemption  from  costs  is  provided  for 
by  §  41.  (Fox  agt.  Fox,  ante,  453.) 

4.  Where  a  husband  brings  an  action  as 
administrator  of  his  wife,  for  the  dam- 
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ages  resulting  from  her  death,  by  the 
negligence  of  the  defendant,  he  can 
recover  only  for  the  pecuniary  injury 
sustained  by  her  next  of  kin.  The 
value  of  her  services  to  him  does  nol 
enter  into  the  estimate  of  damages,  anc 
evidence  thereof  is  inadmissible. 
(Dickins  agt.  N.  Y.  Central  R.  R. 
Co.,  23  N.  Y.  R.,  153.) 

See  LETTERS,  1. 
See  WITNESS,  2. 
See  SURROGATE,  1. 2. 
See  APPEAL,  12. 


EVIDENCE. 

1.  The  rule  which  excludes  papers   as 
evidence,  on  account  of  an  unexplained 
alteration,  applies  to  papers  in  posses- 
sion of  the  party  to  be  injured  or  ben- 
efited thereby,  but  not  to  official  docu- 
ments in  the  custody  or  under  the  con- 
trol of  a  public  officer.     (Devoy  agt. 
Mayor,  fyc.  New  York,  ante,  226.) 

2.  Where  an  answer  sets  up  the   non- 
joinder of  others  as  co-defendants,  ar- 
ticles of  copartnership  are  admissible 
to   prove   a  partnership   between   the 
omitted   persons  and  the  defendants; 
but  where  the  answer  alleges  that  two 
persons  not  joined,  were  partners  of  the 
defendant.",  and  the  articles  offered  in 
evidence  show  that  one  partner  only 
was  not  joined,  the  articles  will  be  ex- 
cluded as  evidence.  (Kayser  agt.  Sich- 
el,  34  Barb.,  84.) 

3.  Where  there  are  several  causes  of  ac- 
tion embraced  in  the  complaint,  and 
there  appears  to  be  a  general  recovery, 
parol  evidence  is   competent  to  show 
upon  which  cause  or  causes  of  action 
the  trial  was  had  and  judgment  entered. 
(Stedman  agt.    Patchin,   34   Barb., 
218.) 

4.  A  party  who  has  caused  a  deposition 
to  be  taken  on  his  own  behalf,  does  not 
necessarily,   by  offering  and    reading 
parts  of  it  in  evidence,  bind  himself  to 
read  it  all,  nor  make   the  whole  of  it 
evidence  on  his  part.     If  the  answers 
which  he  declines  to  read  are  relevant 
and  competent,  the  other  party  may 
read  them   as  evidenc    in   his   favor. 
(Qellatly  agt.  Lowery,  6  Hosw.,  113.) 

5.  In  an  equity  case  to  set  aside  a  deed 
for  incompetency  to  make  it,  or  for  the 
exercise  of  undue  influence  in  procur- 
ing it,  where  the  issues  are  ordered  to 
be  tried  by  a  jury  for  the  purpose  of 
instructing  the  conscience  of  the  court, 
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there  should  be  allowed  great  latitude 
in  adducing  all  the  evidence  which 
can  in  any  reasonable  degree  of  prox- 
imity bear  upon  the  questions.  The 
circumstances  of  the  family ;  those  of 
its  different  members,  likely  to  be  af- 
fected either  way  by  the  conveyance ; 
the  kind  and  degree  of  influence  of  any 
one  of  them  over  the  grantor,  as  mani- 
fested during  a  considerable  period  of 
the  family  existence ;  and  the  respec- 
tive feelings  of  different  members  of 
the  family  towards  each  other;  and 
those  of  the  grantor  towards  different 
ones  of  the  household,  (especially  in 
regard  to  their  pecuniary  affairs,)  and 
his  views  and  intentions  as  to  what 
they  should  receive  from  him, — become 
legitimate  matters  of  investigation. 
(Soverhill  agt.  Post,  ante,  386.) 

6.  The  official  record  of  a  commissioner 
to  take  testimony  to  be  used  in  ano- 
ther state,  is  prima  facie  evidence  of 
the  services  performed,  in  an   action 
for  his  compensation.     (Bissell  agt. 
Hamlin,  13  Abb.,  22.) 

7.  An  answer  to  an  interrogatory  upon 
commission,  which  is  not  responsive, 
may  be  objected  to  by  either  party  on 
the  trial,  and  must  be  excluded.  (Lan- 
sing agt.  Coley,  13  Abb.,  272.) 

8.  A  notarial   certificate  of  protest  and 
notice  is  competent  evidence,  although 
the  answer  under  oath  denies  notice  of 
protest.     (Id.) 

9.  The  town  clerk's  minutes  of  the  pro- 
ceedings of  a  town  meeting  are  conclu- 
sive.    Parol  evidence    cannot  be  re- 
ceived to  show  that  the  next  annual 
meeting  was  in  fact  appointed,  by  the 
majority  of  the  voters,  to  be  held  at  a 
different  place  than  that  stated  in  the 
minutes.     (People  ex  rel.  Burr  agt. 
Zeyst,  23  N.  Y.  R.,  140.) 

10.  Though  in  actions  to  try  the  title  to 
an  office,  parol  evidence  is,  in  general, 
admissible  to  impeach   the  certificate 
of  the  party  holding  it,  an  obstacle 
arising  from  the  averments  contained 
in  a  public  record  can,  it  seems,  only 
be  removed  by  a  direct  proceeding  to 
correct  the  record.     (Id.) 

See  WITNESS,  1.  2.  3. 
See  JUDGMENT,  6. 
See  NEW  TRIAL,  1.  2. 
See  DEED,  1.  2.  3. 


FOREIGN  CONSUL. 
See  JURISDICTION,  1.  2.  8.  9 
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FRAUDULENT  PRETENCES. 

1.  The  fraudulent  vendee  of  goods  and 
his  assignee  thereof  for  the  benefit  of 
creditors,  are  liable  to  a  joint  action  by 
the  vendor  to  recover  possession .  W  here 
the  vendee  gave  his  negotiable  pro- 
missory note  for  the  goods,  the  vendor 
is  not  bound  to  tender  such  note  at  the 
time  of  rescinding  the  contract ;   it  is 
sufficient  for  him  to  produce  it  upon 
the  trial,  and  deliver  it  to  the  custody 
of  the  court.     (Nichols  agt.  Michael, 
23  N.  ¥.  R.,  264.) 

2.  It  is  not  necessary  that  the  fraudu- 
lent representation,  to  avoid  the  sale, 
should  be  such  as  would  sustain  an  in- 
dictment for  false  pretences.    The  doc- 
trine of  this  case,  as  reported,  (18  N. 
Y.  R.,  295,)  explained  and  reiterated. 
(Id.) 


GUARANTY. 

1.  A   guaranty  in   these   words,    "For 
value  received  I  hereby  guaranty  the 
payment  of  the  within  note,"  held  to 
express  a  suflBcient  consideration  to 
sustain    the   guaranty.     (Miller  agt. 
Cook,  ante,  66 — Court  of  Appeals.) 

2.  A  guaranty  of  the  covenants  in  a  lease, 
executed  by  only  one  of  the  lessees,  is 
good,  where  both  lessees  occupied  under 
the  lease.  (McLaughlin  agt.  McGov- 
ern,  34  Barb.,  208.) 


HABEAS  CORPUS. 

1.  Where   an   application  for  a  habeas 
corpus  is  made  to  an  officer  residing  not 
in  the  county  where  the  petitioner  is 
detained,  but  in  an  adjoining  county, 
the  affidavit  must  explicitly  state  that 
there  is  no  officer  in  the  former  county, 
other  than  the  county  judge,  autho- 
rized to  grant  the  writ.     Such  affidavit 
held  objectionable  when  made  several 
days  previous  to  the  day  on  which  it 
was  used.  (People  agt.  Burtnett,  13 
Abb.,  8.) 

2.  If  it  appears  that  the  prisoner  is  de- 
tained  in  custody  for  any  contempt, 
specially  and   plainly  charged   in  the 
commitment  by  some  court  having  au- 
thority to   commit    for  the   contempt 
charged,  the  statute  directs  that  the 
officer  shall  forthwith  remand  the  pris- 
oner, and  it  prohibits  an  examination 
into   the  justice   or   propriety  of  the 
commitment.      (Davison'8    Case,   13 
Abb.,  129.) 


INJUNCTION. 

1.  An  injunction  will  not  be  allowed  to 
restrain  the  sale  of  the  interest  of  one 
parner  in  copartnership  property  on 
judgment  and  execution  against  such 
partner,  to  recover  a  debt  due  from  him 
individually.     (Mowbray  agt.    Law- 
rence, ante,  107.) 

2.  On  a  motion  for  an  attachment  against 
a   defendant,    for  disobedience   of  an 
injunction,  the  defendant  may  make 
&  cross-motion  to  dissolve  the  injunc- 
tion;   and  where  it  appears  that  the 
plaintiff  was  not  entitled  to  the  injunc- 
tion for  want  of  equity  in  his  complaint, 
the  defendant's  motion  to  dissolve  the 
injunction  will  be  granted;  and  if  it 
appears  that  the  defendant  is  in  con- 
tempt for  disobedience  of  the  injunc- 
tion, he  will  be  required  only  to  pay 
the  expenses  of  the  application  for  the 
attachment,  as  the  plaintiff,  not  being 
entitled  to  the  injunction,  can  suffer  no 
legal  damages  for  its  violation.  (Field 
agt.  Hunt,  ante,  329.) 

3.  A  court  of  equity  will  not  lend  its  aid 
to  restrain  by  injunction  the  commis- 
sion of  any  act  injurious  to  the  plain- 
tiff,  where   compensation   in  damages 
can  be  recovered  at  law.    (Balcom  agt. 
Julien,  ante,  349.) 

4.  Where  the  answer  is  a  full  and  com- 
plete denial  of  the  equity  of  the  bill, 
an    injunction  will    not    be  allowed. 
(Clark  agt.  Law,  ante,  426.) 

5.  Where  there  is  only  the  common  case 
of  a  controversy  as  to  the  title  of  per- 
sonal   property  between   the   parties, 
each  perfectly  responsible,   and  each 
claiming  to  own  the  property,  such  a 
suit  needs  no  aid  of  the  court,  by  in- 
junction or  otherwise,  to  prevent  the 
defendant  from  "  doing  any  act  to  ren- 
der the  judgment  ineffectual."  (Power 
agt.  Alger,  13  Abb.,  296.) 

See  APPEAL,  6. 


JOINT  DEBTORS. 
See  JUDGMENT,  1.  2.  3.  4. 

See  EXECUTORS    AND  ADMINISTRA- 
TORS, 2. 
See  CREDITOR'S  ACTION,  1.  2.  3. 

JUDGMENT. 

1.  Where  judgment  has  been  entered 
against  joint  debtors,  on  confession, 
by  authority  of  the  attorney  employed 
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by  one  of  the  defendants  only,  after 
service  of  process  upon  the  latter  de- 
fendant, held,  that  the  judgment,  ex- 
ecution and  levy  on  the  joint  property 
of  the  defendants  could  not  be  set 
aside  on  motion  of  the  defendant  not 
served,  on  the  ground  that  he  did  not 
authorize  the  appearance  and  confes- 
sion of  judgment.  (Leakey  agt.  A'hi- 
gon,  ante,  209.) 

2.  In  other  words,  one  partner  has  au- 
thority to  confess  judgment  for  both, 
which   may  be  enforced  against    the 
joint  property  of  both,  and  the  indi- 
vidual property  of  the  one  served.  (Id.) 

3.  One  partner  or  joint  debtor  cannot 
confess   judgment  for  both;    and    a 
judgment  entered  against  both   upon 
the  confession  of  one,  is  void  as  against 
the  defendant  not  signing  the  state- 
ment, and  cannot  be  enforced  against 
the  joint  property,  although  it  is  valid 
and  may  be  enforced  against  the  indi- 
vidual property  or  his  interest  in  the 
joint  property  of  the  defendant  signing 
the  confession.  (See  to  the  same  ef- 
fect, Stout  enburgh&gt  Vandenburgh, 
7  How.  Pr.  R.,  229;  Bridcnbecker 
agt.  Mason,  16  id.,  203;  and  Ever- 
sonagt.  Gehrman,  10  id.,  301.  (Lam- 
bert agt.  Converse,  ante,  265.) 

4.  It  is  sufficient  that  the  judgment  and 
final  process  against  an  individual  are 
unauthorized,  to  justify  an  applica- 
tion by  him  to  set  them  aside.     And  he 
has  a  sufficient  interest  to  authorize 
such  an  application  where  he  has  pre- 
viously joined   with   his  partner  and 
made  a  general  assignment  of  their 
property  for  the  benefit  of  creditors. 
(Id.) 

5.  Where   the   plaintiff  admits  the  de- 
fendant's   counter-claim,    and    takes 
judgment  for  the  balance,  it  is  not  ir- 
regular to  enter  up  judgment  without 
serving  a  notice  of  assessment  by  the 
clerk.  (Robbins  agt.  Watson,   ante, 
293.) 

6.  Where   the   answer  of  the  defendant 
denies  all  the  facts  stated  in  the  com- 
plaint,   judgment    cannot    be     taken 
against  the  defendant,  even  by  default, 
without  evidence.  (Patten&gt.  Haze- 
well,  34  Jiarb.,  421.) 

7.  It  is  the  duty  of  the  clerk  to  attach 
together  the   papers  which  constitute 
the  judgment  roll.     (Earle  agt.  Bar- 
nard, ante,  437.) 

8.  A  justice  of  the  peace  is  not  prohi- 
bited by  statute  from  lawfully  render- 


ing a  judgment  on  the  day  a  general 
election  is  held,  in  a  cause  that  has 
been  tried  before  and  submitted  to  him 
on  a  previous  day.  (PARKER,  J.,  dis- 
senting.) (Rice  Agt.  Mead,  ante,  443.) 

9.  A  judgment  cannot  be  confessed,  un- 
der the  Code,  to  one  person  in  trust  for 
another,  the  trustee  and  the  trust  be- 
ing created  and  declared  by  the  defend- 
ant in  the  written  statement.  (Marks 
agt.  Reynolds,  12  Abb.,  403;  revers- 
ing the  decision  at  special  term,  20 
How.  Pr.  R.,  338.) 

10.  A  judgment  docketed  or  enrolled  is 
res  judicata,  as  to  the  matter  in  con- 
troversy   until    reversed    or  vacated. 
(Tyler  agt.  Willis,  13  466.,  374.) 

11.  The  order  making  the  judgment  of 
this  court  the  judgment  of  the  court  to 
which  it  sends  its  remittitur,  is  an  or- 
der of  course,  and  the  omission  to  enter 
it  is  a  formal  irregularity  which  the 
court  below  may  amend,  and  which  on 
appeal  from  subsequent  orders  will  be 
disregarded  in  this  court.     (Chautau- 
que  Co.  Bank  agt.  White,  23  JV.  Y. 
R.,  347.) 

12.  So  long  as  a  judgment  is  subject  to 
appeal,  and  perhaps  afterwards,  it  is,  it 
seems,  subject  to  such  correction  and 
modifications,  as  the  court,  by  which 
it  was  pronounced,  may  see  fit  to  make. 
(N.  Y.  Ice   Co.  agt.  North  Western 
Ins.  Co.,  23  JV.  y.  R.,  357) 

See  ANSWBR,  7. 

See  ATTACHMENT,  4.  5.  6.  7. 

See  CREDITOR'S  ACTION,  1.  2.  3. 

See  APPEAL,  3.  11. 

See  LIEN,  1. 

See  MOTION,  3. 

See  AMENDMENT,  6. 


JURISDICTION. 

1.  It  seems,  that  the  state  courts  have 
no  jurisdiction  of  an  action  against  a 
firm  to  recover  a  firm  debt,  where  one 
of  the  members  of  the  firm  is  a  foreign 
consul.  (Rock  River  Bank  agt.  Hoff- 
man, ante,  250.)    (Reversed  in  part 
by  the  general  term.) 

2.  Where    an    action    was    commenced 
against  the  firm  of  II.,  G.  &  Co.,  and 
H.  was  a  foreign  consul  duly  recog- 
nized by  the  United  States  government, 
and  acting  as  such  at  the  time  of  the 
commencement  of  the  action,   and   a 
motion  having  been  made  to  dismiss  the 
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action  on  the  ground  that  the  court  had 
no  jurisdiction,  during  the  pendency  of 
which  motion  the  exequatur  or  recog- 
nition of  the  consul  was  withdrawn  by 
the  U.  S.  government,  held,  that  the 
court  takes  jurisdiction  from  the  time 
of  the  revocation  without  prejudice  to 
the  previous  proceedings,  and  that  the 
motion  must  be  denied.  (Id.) 

3.  Where  an  affidavit  on  which  a  justice 
of  the  peace  issues  an  attachment  con- 
tains some  legal   evidence  tending  to 
show  the  departure  of  the  defendant 
from  the  county,  with  intent  to  defraud 
his  creditors,  it  will  give  the  justice 
jurisdiction    (Kissock  agt.  Grant,  34 
Barb.,  144) 

4.  A  surrogate  obtains  jurisdiction  of 
the  estate  of  an  intestate,  not  by  the 
citation  of   the  proper  parties  before 
him,  but  by  the  residence  of  the  in- 
testate.    (James  agt.  Adams,  ante, 
409.) 

5.  A  complaint  on  a  judgment  of  a  foreign 
court  of  inferior  jurisdiction  must  either 
aver  the  fact  of  the  existence  of  a  gen- 
eral jurisdiction  in  that  court,  or  of  a 
limited  jurisdiction  which  extended  to 
the  cause  of  action  for  which  judgment 
was  recovered ;  and  also  that  the  court 
obtained  jurisdiction  of  the  person  of 
the    defendant.      (McLaughlin    agt. 
Nichols,  13  Abb.,  244.) 

6.  The  statutes  giving  an  action  for  da- 
mages resulting  from  a  death  caused  by 
culpable     negligence,    do    not     apply 
where  the  injury  is  not  committed  in 
this  state,   but  in  a  foreign  country. 
(Whit ford  agt.  Panama  R.  R.  Co., 
23  N.~Y  R.,  465.) 

7.  It  does  not  vary  the   case  that  the 
negligence  was  that  of  a  corporation 
chartered  by  this  state  for  the  purpose 
of  operating  a  railroad  in  the  foreign 
country,  and  which  made  the  contract 
in  this  state  for  the  conveyance  of  the 
injured  party  over  such  road.     (Id.~) 

8.  State  courts  have  no  jurisdiction  of 
an  action  against  a  firm  to  recover  a 
firm  debt,  where  one  of  the  members  of 
the  firm  is  a  foreign  consul.   (Naylor 
agt.  Hoffman,  ante,  510.) 

9.  Where    an    action    was     commenced 
against  the  firm  of  Hoffman,  Gelpcke 
&  Co.,  and  an  attachment  issued,  and 
Hoffman  at  the  time  was  a  foreign  con- 
sul,  duly  recognized    by   the   United 
States  government,  and  acting  as  such, 
and  a  motion  having  been  made  to  dis- 
miss the  action,  on  the  ground  that  the 
court  had  no  jurisdiction ;  during  the 


pendency  of  which  motion  the  exequa- 
tur or  recognition  of  the  consul  was 
withdrawn  by  the  U.  S.  government, 
held,  that  the  court  being  without  ju- 
risdiction when  the  action  was  com- 
menced and  the  attachment  issued, 
there  was  no  basis  upon  which  to  in- 
corporate it  subsequently;  and  the 
subsequent  revocation  of  the  exequatur 
did  not  give  validity  to  the  process 
which  was  before  invalid ;  consequently 
no  jurisdiction  could  be  conferred  on 
the  court  by  the  revocation  of  the  ex- 
equatur. (Reversing  the  decision  in 
one  of  the  causes  at  special  term,  an- 
te, 250.)  (Id.) 

See  ADMIRALTY. 

See  LANDLORD  AND  TENANT,  2.  3.  4. 

See  DISTRICT  COURTS,  1. 

See  JUSTICE  OF  THE  PEACE. 

JUSTICE  OF  THE  PEACE. 

1.  A  justice  of  the  peace  is  not  prohib- 
ited by  statute  from  lawfully  render- 
ing a  judgment,  on  the  day  a  general 
election  is  held,  in  a  cause  that  has 
been  tried  before  and  submitted  to  him 
on  a  previous  day.  (PARKER,  J.,  dis- 
senting.)   (Rice   agt.    Mead,   ante, 
445.) 

2.  The  legislature  may  constitutionally 
designate,  or  provide  for  the  designa- 
tion of,  justices  of  the  peace  to  sit  in 
the  courts  of  sessions  by  any  law,  gene- 
ral or  special.     Accordingly  held,  that 
a  court  of  general  sessions  was  properly 
constituted    where    the    justices  were 
designated  by  name  in  a  special  act  of 
1860,  and  were  deficient  as  to  one  of  the 
qualifications  required  by  the  general 
law,  (ch.  470  of  1847,  §  34).    (Xelson 
agt.  The  People,  23  N.  Y.  JR.,  293.) 

3.  Justices   of  the  sessions   are  not  re- 
quired to  take  any  official  oath  other 
than  that  which  they  take  as  justices 
of  the  peace.  (Id.) 

LACHES. 

1.  Where,  after  suit  brought,  in  which  a 
sworn  answer  is  required,  the  defend- 
ant voluntarily  leaves  the  country  and 
remains  absent  several  months  without 
communicating  with  his  attorney,  he 
is  guilty  of  such  gross  laches  that  the 
court  will  order  judgment  for  the  relief 
sought,  although  his  attorney  believes 
and  asserts  that  he  has  a  defence. 
(Hays  agt.  Berryman,  6  Bosw.,  679.) 

See  CASE,  1. 
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LANDLORD  AND  TENANT.         '«, 

1.  In  an  action  to  recover  rent  for  the 
use  and  occupation  of  premises,  it  is 
not  necessary  to  arer  in  the  complaint 
how  the  relation  of  landlord  and  ten- 
ant arose  between  the  parties.    If  there 
is  an  omission  to  state  the  time  when 
the  defendant  occupied  the  premises, 
and    the    rate   at  which    the   rent    is 
claimed,  or  the  period  of  time  during 
which  the  rent  is  in  arrear,  such  defects 
are  not  available  on  demurrer;   they 
can  be  corrected  on  motion  to  render 
the  pleading  more  definite  and  certain. 
(Waters  agt.  Clark,  ante,  104.) 

2.  Although  the  statute  confers  juris- 
diction,  in  a  general   sense,   upon  a 
magistrate  in  summary  proceedings, 
between  landlord  and  tenant,  yet  this 
jurisdiction  must  be  taken  and  exer- 
cised in  strict  conformity  to  the  stat- 
ute, and  in  no  other  way  can  his  acts 
be  recognized  as  valid.  (  Campbell  agt. 
Mallory,  ante,  183.) 

3.  The  preliminary  affidavit,  required  by 
the  statute,  and  upon  which  the  mag- 
istrate is  authorized  to  issue  his  sum- 
mons, must  give  a  particular  descrip- 
tion of  the  premises,  to  confer  upon 
the  magistrate  jurisdiction  of  the  sub- 
ject  matter.     Nor  is  the  magistrate 
authorized  to  give  a  more  specific  or 
other  description  of  the  premises  in  the 
summons,  than  that  contained  in  the 
affidavit.     Nor  can  jurisdiction  be  con- 
ferred in  such  case  by  a  general  ap- 

earance  of  the  tenant  without  taking 
this  objection.    (Id.) 

4.  Where    the    affidavit    described    the 
premises  as  being   "a  certain  house 
and  lot  situate  in  the  village  of  Penn 
Yan,  in  the  town  of  Milo  and  county 
of  Yates,"  held,  that  the  description 
was  too  general,  and  did  not  meet  the 
requirements    of   the  statute.      As  a 
matter  of  good  practice  and  of  safety, 
the  affidavit  should  also  state  that  the 
tenant  holds  over,  and  continues   in 
possession  of  the  demised  premises  after 
the  expiration  of  his  term,  without  the 
permission  of  the  landlord.    (Id.) 


5.  Where,  in  the  dispossession  of  a  ten- 
ant by  an  officer  for  non-payment  of 
rent,  the  tenant  is  prevented  by  the 
officer,  under  the  direction  of  the  land- 
lord, from  removing  his  movable  pro- 
perty, it  is  a  conversion  of  the  property 
by  the  landlord;  and  the  measure  of 
damages  in  such  case  is  the  value  of 
the  property  as  it  would  be  after  its 
removal.  (Moore  agt.  Wood,  12  Abb., 
393.) 


A  statement  made  by  a  landlord  of 
the  condition  of  the  premises,  in  a 
matter  where,  by  ordinary  diligence, 
the  tenant  may  obtain  correct  informa- 
tion, if  untrue  is  not  such  a  deception 
as  to  impose  upon  the  landlord  the 
obligation  of  warranty.  (Schermer- 
horn  agt.  Gouge,  13  Abb.,  315.) 

.  The  unexpired  term  for  a  year  in  a 
lease  for  three  years,  may  be  surren- 
dered by  parol.  The  statute  (2  R.  S. , 
p.  134,  §  6.)  relates  to  the  estate  of 
the  tenant,  and  not  to  the  terms  of  the 
instrument  by  which  it  is  created. 
(Smith  agt.  Devlin,  23  N.  Y.  R., 
363.) 

.  A  finding,  stated  by  the  referee  as  one 
of  fact,  that  there  had  been  no  sur- 
render, construed  by  the  help  of  his 
finding  of  law,  as  meaning  only  that 
there  had  been  no  surrender  by  writ- 
ing. (Id.) 

See  MARRIED  WOMEN,  3. 

See  EJECTMENT,  1.  2. 


LETTERS. 

.  Letters  in  regard  to  matters  of  busi- 
ness or  friendship,  although  they  pass 
to  the  executor  or  administrator,  are 
not  assets  in  their  hands,  and  cannot 
be  made  the  subject  of  sale  or  assign- 
ment by  them.  They  belong  to  the 
widow  and  next  of  kin  of  the  testator 
or  intestate.  (Eyre  agt.  Higbie,  ante, 
198.) 


LIEN. 


1.  Where   the   assignee  of  a  judgment 
which  was  a  lien  upon  separate  parcels 
of    land  belonging  to    the    judgment 
debtors,  one  of  which  parcels  was  sub- 
sequently conveyed  to  a  bonafide  pur- 
chaser, sold  the  latter  premises  on  his 
judgment  with  a  full  knowledge  that 
his  judgment  could  be  collected  out  of 
the  other  unincumbered   property  of 
the  judgment  debtors,  and  after  a  ten- 
der of  the  amount  of  the  judgment  had 
been  made  to  him  without  objection, 
upon  which  sale  the  assignee  became 
the  purchaser,  held,  that  the  sale  be 
set  aside  with  the  costs  of  motion,  and 
a  perpetual  stay  respecting  the  land 
in  question,  until  the  remedy  against 
the  other  property  had  been  exhausted. 
(Welch  agt.  Tittsworth,  ante,  474.) 

2.  Whatever  equity  may  do  to  aid  all 
the  creditors  of  a  debtor,  in  being  paid 
out  of  the  debtor's  estate,  even  when 
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reduced  to  surplus  moneys,  no  rule  will 
be  adopted  to  deprive  any  creditor  of  a 
right  to  priority  of  payment  which  he 
has  acquired.  This  rule  applied  to 
this  case,  where  there  were  liens,  first, 
judgment  creditors,  second,  a  mortgage 
creditor,  and  third,  other  judgment 
creditors,  upon  surplus  funds  arising 
on  a  foreclosure  of  several  mortgages 
creating  two  separate  funds.  (A*.  ¥. 
Life  Ins.  fy  Trust  Co.  agt.  Vander- 
bilt,  12  Abb.,  458.) 

See  MARRIED  WOMEN,  5. 


MANDAMUS. 

1.  Where,  by  the  act  of  1860,  the  board 
of    supervisors    of  Richmond  were  to 
issue  bonds  for  the  amounts  certified  to 
be  due  to  the  commissioners  of  emi- 
gration and  to  the  people  of  the  state, 
for  the  damages  caused  by  the  destruc- 
tion of  the  marine  hospital  and  quar- 
antine buildings,  Ac.  on  Staten  Island, 
all  of  which  bonds  were  delivered  by 
the  supervisors  to  the  treasurer  of  the 
state,  held,  that  although  the  commis- 
sioners of  emigration,  by  the  terms  of 
the  act,  were  entitled  to  receive  the 
bonds  certified  to  them,  yet  the  super- 
visors having    substantially  complied 
with  the  act,  the  direction  contained 
in  the  statute  is  not  of  so  absolute  and 
exclusive  a  nature  as  to  impose  an  ob- 
ligation on  this  court  to  enforce  it  by 
a  writ  of  mandamus.  (SUTHERLAND, 
J.,  dissenting.      This  decision  af- 
firms that  at  special  term,  S.  C.,  21 
How.,  335.)  (People  ex  rel.  Commis- 
sioners of  Emigration  agt.  Supervi- 
sors of  Richmond,  ante,  275.) 

2.  If  the  corporation  of  the  city  of  New- 
York  is  indebted  to  an  individual  on 
any  contract,  or  for  any  services  per- 
formed, and  its  proper  officers  refuse  to 
pay  him,  or  to  do  anything  necessary  to 
enable  him  to  obtain  his  money  out  of 
the  city  treasury,  his  only  remedy  is 
by  action.     A  proceeding  by  manda- 
mus against  the  Mayor  to  compel  him 
to  perform  an  act  (countersign  a  war- 
rant drawn  by  the  comptroller)  which, 
when    performed,  is  intended  for  the 
protection  of  the  corporation  and  not 
for  the  benefit  of  the  relator,  although 
the  result  would  be  beneficial  to  him  in 
facilitating  payment   of   his   demand, 
cannot  be  sustained.     (  The  full  extent 
of  the  doctrine  laid  down  in  the  case 
of  the  Peop'.e  ex  rel.  Reynolds  agt. 
Flagg,    17    Barb.,    503,    doubted.) 
(People  ex  rel.    Green  agt.  Wood, 
ante,  286.) 


3.  A  mandamus  will  be  granted  to  com- 
pel the  performance  of  an  official  duty 
enjoined  by  statute.     But  it  will  not 
be  granted  to  compel  the  performance 
of  a  duty  which  is   not  clearly  made 
official  by  the  statute.   (People  ex  rel. 
Waters  agt.  Commissioners  of  Emi- 
gration, ante,  291.) 

4.  For  instance, where  the  relator,  claim- 
ing to  be  an  employee  of  the  marine 
hospital  on  Staten  Island,  made  appli- 
cation for  a  mandamus  to  compel  the 
commissioners  of  emigration  to  pay  a 
certain  amount  as  an  allowance  for  rent 
which  he  had  been  obliged  to  pay  for  a 
dwelling  outside  of  the  quarantine  in- 
closure   since    the  destruction  of    the 
quarantine  buildings  by  fire  in  1858, 
held,  that  the  relator  could  not  by  his 
own  act,  by  going  outside  of  the  quar- 
antine   inclosure  and  renting  another 
dwelling,    create   a  statutory  duty  to 
pay  money,  or  create  even  a  contract 
on   the   part  of  the   commissioners  to 
pay  him  an  equivalent  for  the  use  of 
the  building  destroyed  by  fire.   (Id.) 


MARINE  COURT. 
See  COMPLAINT,  13. 
See  APPEAL,  9.  10.  11. 

MARRIED  WOMEN. 

1.  Where  a  married  woman  carrying  on 
business  on  her  own  account  and  with 
her  separate  estate,  previous  to  1860, 
gave  a  power  of  attorney  to  her  hus- 
band,   who   thereupon  conducted   the 
business  as  his  wife's  agent,  and   the 
husband  employed  attorneys -at-law  to 
bring  certain  suits  on  accounts  growing 
out  of  that  business,  or  which  had  been 
previously  assigned  to  the  husband, 
held,  in  an  action  by  the  attorneys  to 
charge  the  separate  estate  of  the  wife 
for  their  costs,  and   to  recover  them 
therefrom,  that  there  was  not  enough 
in  the  case  to  show  that  the  husband 
was  in  fact,  and  with  her  knowledge, 
acting  as  her  agent  in  the  employment 
of    the    attorneys,    and   certainly  not 
enough  to  show  that  she  intended  to 
charge  her  property,  and  especially  as 
a  portion  of  the  costs  could  not  be  con- 
sidered as  resulting  for  the  benefit  of 
her  separate  estate.      Judgment  re- 
versed, and  new  trial  ordered  before 
the   referee.      (Owen    agt.    Cawley, 
ante,  10.) 

2.  The  husband  in  such  case  held  to  be 
a  proper  witness  to  prove  his  agency, 
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and  its  extent,  as  well  as  all  facts  con- 
oerning  the  employment  of  the  plain- 
tiffs. (CLEHKE,  J.,  dissenting.)  (Id.) 

3.  Where  a  married  woman  has  a  lease 
of  real  property  for  a  term  of  years 
executed   to   her,  the   lease   and   the 
term  thereby  granted  become  her  sep- 
arate  estate.     And   although  she  is 
not  bound  personally,  so  as  to  create 
a  cause  of  action  for  the  recovery  of 
money  against  her  by  the  covenants  in 
the  lease  on  her  part,  yet  the  use  and 
occupation  of  the  premises  by  her  cre- 
ates a  charge  upon  her  separate  estate 
for  rent,  on  the  ground  that  the  charge 
grows  out  of  the  beneficial  nature  of 
the  contract  to  her  individually.     It  is 
not  necessary  to  make  the  husband  a 
party   in  such  an  action   against  the 
wife.  (Taylor  &gt. Glenny,  ante,  240.) 

4.  It  is  a  sufficient  delivery  to  constitute 
a  valid  gift  to  a  married  woman  of 
household  furniture  in  the  possession 
and  use  of  herself  and  family,  where 
one  who  has  just  purchased   under  a 
chattel   mortgage   made  by  her  hus- 
band, pointing  out  certain  of  the  ar- 
ticles to  the  wife,  says  to  her,  "  I  give 
you  these  and  all  the  property  I  have 
purchased  this  day."     Such  property 
remaining  after  the  gift,  in  the  house 
occupied  by  the  husband  and  wife  to- 
gether, is  to  be  deemed  in  the  posses- 
sion of  the  wife,  and  is  not  liable  to 
execution  agaiast  the  husband.   (Allen 
agt.  Cowan,  23  If.  Y.  R.,  502.) 

5.  The  marriage  of  a  female  mortgagee 
with  the  mortgagor,  since  the  act  for 
the  protection  of  the  rights  of  married 
women,  (ch.  200  of  1848,)  does  not  ex- 
tinguish her  right  of  action  upon  the 
mortgage.      Where    such    mortgagee 
unites  with  her  husband  in  a  junior 
mortgage  of  the  same   land,  the  act 
affects  only  her  inchoate  dower  inte- 
rest, but  does   not  in   the  absence  of 
words  for  that  purpose  impair  her  right 
to  priority  of  lien.    (Power  agt.  Les- 
ter, 23  A.  Y  R.,  527.) 

See  WITNESS,  7.  8.  9. 


MISNOMER. 

1.  The  practice  as  settled  before  the 
Code,  and  still  in  force,  does  not  allow 
of  a  motion  to  get  aside  a  summons  on 
the  ground  that  there  is  a  misnomer 
of  the  defendant  therein.  (This  ii 
adverse  to  Elliott  agt.  Hart,  7  How, 
Pr.  R.,  25.)  (Miller  agt.  Stettiner, 
ante,  518.) 


2.  By  the  175th  section  of  the  Code,  the 
plaintiff,  being  ignorant  of  the  true 
name  of  the  defendant,  is  in  all  re- 
spects regular,  although  the  defendant 
is  misnamed ;  and  the  defendant  cannot 
first  disclose  his  true  name  by  his  mo- 
tion papers,  and  therein  ask  that  the 
summons  be  set  aside  for  the  misno- 
mer. (Id.) 


MORTGAGE  FORECLOSURE. 

1.  The    words    "personal     representa- 
tives," used  in  the  statute  in  relation 
to  the  foreclosure  of  mortgages  by  ad- 
vertisement,  requiring    notice    to  be 
served  on  the  mortgagor  or  his  personal 
representatives,  means  "  executors  or 
administrators,"  not  heirs  or  devisees. 
(Anderson  agt.   Austin,   34  Barb.. 
319.) 

2.  A  sale  in  one  parcel  of  mortgaged  pre- 
mises consisting  of  two  or  more  parcels 
which  had  previously  been  held,  used 
and  conveyed  together  as  one  farm, 
held  good.     (Id.) 

3.  Where  in  an  action  for  the  foreclosure 
of  a  mortgage  in  which  H.  and  J.  his 
wife  were  defendants,  the  Us  pendens 
was  filed  on  the  tenth  January,  and 
the  summons  served  on  II.  on  the  same 
day  and  on  J.  his  wife  on  the  eleventh 
January,  it  appeared  that  H.   (who 
was  the  owner  of  the  equity  of  redemp- 
tion) with  J.  his  wife  executed  a  deed 
of  the  premises  to  one  D.,  dated  on  the 
ninth  January,  but  not  recorded  until 
the  eleventh  of  same  month,  held,  that 
D.  was  not  a  necessary  party  to  the 
action,  as  the  decree  of  foreclosure  cut 
off  the  rights  of  D.  as  a  purchaser  from 
H.,  and  no  interest  passed  from  the 
wife  of  H.  in  consequence  of  her  join- 
ing in  the  deed  to  D.     (Earlc  agt. 
Barnard,  ante,  437.) 

4.  The  pendency  of  an  appeal  from  an 
order  denying  a  motion  to  set  aside  the 
judgment  under  which  a  judicial  sale 
has  been  had,  is  no  ground  for  discharg- 
ing the  purchaser  from  completing  his 
purchase;  and  the  fact  that  there  is  a 
suit  pending  between  the  same  parties, 
the  object  of  which  is  to  set  aside  the 
mortgage,  is  no  ground  for  discharging 
the  purchaser  at  the  foreclosure  sale. 
(Holden  agt.  Sackett,  12  Abb.,  473.) 

5.  Where  a  prior  mortgagee  forecloses 
and  sells  the  mortgaged  premises  and 
becomes  the  purchaser,  without  making 
a  subsequent  mortgagee,  whose  mort- 
gage is  recorded,  a  party,  the  purchaser 
will  hold  aa  mortgagee  in  possession, 
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and  liable  to  account  for  the  rents  and 
profits, — the  sale  merely  transferring 
the  equity  of  redemption  from  the 
mortgagor  to  the  first  mortgagee.  It 
is  necessary  in  such  case  that  the  holder 
of  the  second  mortgage  institute  a  fore- 
closure on  his  mortgage  and  make  the 
first  mortgagee  a  party.  (  Walsh  agt. 
Rutgers'  Fire  Ins.  Co.,  13  Abb.,  33.) 

See  LIEN,  2. 

See  MARRIED  WOMEN,  5. 

See  USURY,  5. 


MOTION. 

1.  A  motion  to  set  aside  a  summons  for 
irregularity  will  be  denied  with  costs, 
where  the  notice  of  motion  does  not 
specify  the  grounds  of  the  motion,  or 
in  what  the  irregularity  consists.  (Per- 
kins agt.  Mead,  ante,  476.) 

2.  A  motion  founded  on  irregularity  of 
any  proceedings,  cannot  be  made  where 
the  irregularity  complained  of  is  not 
specified  in  the  notice.     (See  to  the 
same  effect  the  case  of  Perkins  agt. 
Mead,  476.)   (Selover  agt.  Forbes, 
ante,  477.) 

3.  Stringent  terms  imposed  on  the  de- 
fendant on  opening  the  judgment  by 
default  against  him,   where   his   best 
excuse  was  that  both  he  and  his  attor- 
ney neglected  to  attend  to  the  case. 
(Id.) 

See  ATTACHMENT,  1. 
See  WITNESS,  1. 
See  COSTS,  6. 


NATURALIZATION. 
1.  A  minor  son  coming  to  this  country 
with  his  father,  an  alien,  and  the 
father  becoming  naturalized  during  the 
minority  of  the  son,  the  son  becomes 
a  citizen  of  the  United  States  on  ar- 
riving at  the  age  of  twenty-one  years. 
(In  the  matter  of  Morrison,  ante, 
99.) 


NEGLIGENCE. 

1.  The  neglect  to  present  a  draft  payable 
on  demand,  for  four  days,  during  which 
time  the  drawee  fails,  will  operate  to 
discharge  the  drawer.  (Brady  agt.  The 
Little  Miami  R.  R.  Co.,  34  Barb.. 
249.) 

See  COMMON  CARRIER,  I.  2.  3.  4. 

See  COMPLAINT,  10.  11. 

Bee  LACHIB,  1. 


NEW  TRIAL. 

1.  This  is  a  novel  case — an  action  to  re- 
cover damages  against   the  defendant 
for  the  wrongful  conversion  of  a  pro- 
missory note  owned  by  the  plaintiff; 
whereby  the  plaintiff  by  fiction  of  the 
action  placed  defendant  in  possession 
of  the  note,  and  proved  the  tenor  of  it 
and  indorsements  thereon,  and  recov- 
ered the  balance  claimed  to  be  due  on 
the  note,  when  it  appeared  on  the  trial 
that  the  plaintiff's  attorney  had   the 
note  in  his  pocket,  and  could  and  should 
have  produced  it   in  evidence.    This 
error,  however,  held  not  sufficient  to 
reverse  the  judgment  rendered  for  the 
plaintiff,  although  the  whole  evidence 
to  sustain  the  judgment  was  very  un- 
satisfactory. (Smith  agt.  Hoose,  ante, 
402.) 

2.  Although,  on  appeal,  the  court  will 
not  disturb  the  finding  of  a  jury  or  a 
referee   on  a  question    of  fact   where 
there  is  ordinarily  fair  evidence  to  sup- 
port it,  yet  whenever  such  finding  is 
clearly  against  the  body  of  the  evi- 
dence, although  there   may  be  some 
evidence  to  support  it,  a  new  trial  will 
be  granted.  (Thompson  agt.  Menck, 
ante,  431.) 

3.  Although  it  is  settled  that  a  new  trial 
will  not  be  granted  in  actions  for  penal- 
ties on  the  ground  that  the  verdict  is 
against  the  weight  of  evidence,  where 
the  verdict  is  for  the  defendant;  yet 
there  is  no  such  rule  or  decision  where 
the  verdict  is  in  favor  of  the  plaintiff. 
(East  River  Bank  agt.  Hoyt,  ante, 
478.) 

4.  Where  a  new  trial  is  granted  on  the 
ground   of  the  verdict    being  against 
evidence,  the  same  can  only  be  on  pay- 
ment of  costs  of  the  last  trial.  (Id.) 

5.  Where,  after  a  trial  by  jury,  a  new 
trial  is  granted  by  the  court  below,  this 
court  having  no  power  to    review   a 
question  of  fact,  will  affirm  the  order, 
if  it  can  be  maintained  upon  any  view 
to  be  taken  of  the  evidence.  (Sanford 
agt.  Eighth  Av.  R.  R.  Co.,  23  N. 
Y.  R.,  343.) 

See  APPEAL,  7.  8. 
See  TRIAL,  1. 
See  EJECTMENT,  3. 


PARTIES. 

1.  The  uncontroverted  allegations  in  a 
complaint  of  a  sale  of  goods  by  the 
plaintiff  as  the  factor  or  agent  of  his 
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principal,  and  the  promise  of  the  de- 
fendant to  pay  the  plaintiff  for  them, 
are  sufficient  to  vest  the  plaintiff  with 
a  right  to  collect  and  sue  for  the  price 
in  his  own  name.  (ReiUy  agt.  Cook, 
ante,  93.) 

2.  Where  persons  were  not  made  parties 
to  a  former  action,  they  are   not  es- 
topped in  a  subsequent    action  from 
raising  questions  not  raised  or  passed 
upon   in   the  former.     (Knauth  agt. 
Bassctt,  34  Barb.,  31.) 

3.  "Personal   representatives,"  as  used 
in  the  statute  in  relation  to  service  of 
notice  in  mortgage  foreclosure  cases, 
means  "  executors  or  administrators." 
(Anderson  agt.    Aunt  in,   34  Barb., 
319.) 

4.  A  joinder  of  a  cause  of  action  against 
a  surviving  partner,  with  one  against 
the  administrator  of  the  deceased  part- 
ner for  the  same  debt,  must  be  objected 
to  by  demurrer.     Whore  the  complaint 
is    answered    the    defect    is    waived. 
(Wright  agt.  Storrs,  6  Bosw.,  600.) 

5.  Where   one   part  owner  of   a  vessel 
brings  suit  as  such,  to  recover  his  ali- 
quot share  of  the  net  earnings  of  the 
vessel  on  a  voyage,  the  objection  that 
all  the  owners  are  not  made   parties 
must  be  taken  by  demurrer,  if  the  de- 
fect appears  on  the  face  of  the  com- 
plaint. (Donnell&gt.  Walsh,  6  Bosw., 
621.) 

6.  Where   the  owners  of  a  vessel  were 
parties  united  in  interest,  within  the 
meaning  of  §119  of  the  Code,   held, 
that  all  should  join  as  plaintiffs  in  the 
prosecution  of  a  demand  growing  out  of 
such  ownership.     The  plaintiffs  in  this 
case  not  having   taken  the   requisite 
steps,  under  section  1 19,  to  make  one  of 
them  a  defendant  in  the  action,  held 
that  they  could  not  make  one  of  the 
part  owners  a  party    defendant,   and 
omit  to  join  him  as  a  party  plaintiff 
with   themselves.     (Bishop  agt.  Ed- 
miston,  13  Abb.,  346.) 

7.  A  joint  action  lies  under  section  120  of 
the  Code  against  a  lessor  and  one  who 
is  a  party  to   the   lease,  and   therein 
guaranties  the  performance  of  the  les- 
sor's covenants.  (Carman agt.  Plass, 
23  JV.  Y.  R.,  286.) 

8.  Where  the  plaintiff  assigns  the  demand 
in  suit  absolutely,   the  court,  on  the 
motion   of  the   defendant,    will   order 
that  the  complaint  be  dismissed  unless 
the  assignee  be  substituted  as  plaintiff  i 


of  record.     (Shearman  agt.   Coman, 
ante,  517.) 

See  EJECTMENT,  1.  2. 

See  COMPLAINT,  15. 

See  WITNESS,  1.  2.  3. 

See  MORTGAGE  FORECLOSURE,  3. 

See  MISNOMER,  1.  2. 


PARTNERS  AND  PARTNER- 
SHIPS. 

See  INJUNCTION,  1. 
See  JUDGMENT,  1.  2.  3.  4. 
See  EVIDENCE,  2. 
See  PARTIES,  4.  5. 

PLACE  OF  TRIAL. 

.  Affidavits  on  a  motion  to  change  the 
place  of  trial,  for  convenience  of  wit- 
nesses, as  well  those  opposed  to  the 
motion,  should  state  what  is  expected 
to  be  proved  by  the  witnesses.  (Amer- 
ican Exchange  Bank  agt.  Hill,  ante, 
29.) 

PRINCIPAL  AND  AGENT. 

.  A  general  agent  constantly  in  the 
employ  of  the  business  of  the  princi- 
pal to  make  sales  in  the  articles  in 
which  they  are  dealing,  has  authority 
to  bind  his  principal  by  an  express 
warranty  of  an  article  sold.  Even  if 
such  an  agent  for  selling  exceeds  his 
positive  authority  or  directions  in  giv- 
ing a  warranty,  the  purchaser  who  re- 
ceives no  information  to  that  effect, 
cannot  be  prejudiced  by  the  fact.  (Mil- 
burn  agt.  Belloni,  ante,  18.) 

.  The  defendants'  agent  warranted  or 
promised  that  the  coal  dust  which  he 
sold  to  the  plaintiff  "had  no  dust  of 
soft  or  bituminous  coal  mixed  with  it." 
In  an  action  for  a  breach  of  this  war- 
ranty, the  plaintiff  proved  that  he 
stated  that  he  was  purchasing  the  coal 
dust  for  the  purpose  of  making  brick, 
and  that  soft  coal  dust  would  not  an- 
swer that  purpose,  and  would  destroy 
or  injure  the  brick  if  it  should  be  used, 
Held,  that  the  defendants  could  not 
be  held  upon  an  implied  warranty 
that  the  article  was  suitable  for  the 
purpose  for  which  it  was  purchased,  or 
for  anything  beyond  the  express  agree 
me nt  nf  their  agent  that  it  was  the 
dust  of  anthracite  coal  exclusively; 
the  action  being  npon  a  warranty  and 
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not  for  fraud,  and  dependent  altogether 
upon  a  breach  of  a  positive  agreement. 

(E) 

3.  Therefore  the  rule  of  damages  where 
the  article  is  proved  to  be  not  as  war- 
ranted, must  be  confined  to  the  differ- 
ence between  the  value  of  the  article 
as  it  was,  and  its  value  as  it  would 
have  been  if  it  had  been  what  it  was 
represented  to  be ;  not  to  the  damages 
that  would  arise  from  a  breacli  of  war- 
ranty that  the  article  was  Jit  for  use 
in  making  brick.   (Id.) 

4.  Where  the  principals  were  minors,  it 
was   held,  that   the  agent  might  sue 
upon  a  contract  made  with  him  as  such, 
and  by  which  he  was  personally  bound, 
without  any  assignment  from  the  prin- 
cipals.  (Nelson  agt.  Kixon,  13  Abb., 
104.) 

See  PARTIES,  1. 

See  COMMON  CARRIERS,  7.  8.  9. 


PRINCIPAL  AND  SURETY. 

1.  In  an  action  against  the  principal,  the 
sureties  when  necessary  and  proper  may 
be  let  in  to  defend,  even  after  a  regular 
judgment.     (Jewett  agt.    Crane,    13 
Abb.,  97.) 

2.  Where  an  action  was  brought  against 
sureties  who  had  executed  an  under- 
taking pursuant  to  §  240  of  the  Code, 
to  procure  the  discharge  of  an  attach- 
ment against  the  property  of  a  third 
person,  and  the  court  had  directed  the 
third  person  to  furnish  further  sureties, 
and  this  not  having  been  done  judg- 
ment was  entered  against  him  by  order 
of  the  court,   held,  that  the  sureties 
were  not  discharged.   (Id.) 

3.  Bail  are  not  absolutely  exonerated  by 
a  judgment  in  favor  of  their  principal; 
if  the  judgment  should  be  set  aside, 
and  the  plaintiff  allowed  to  proceed  in 
the  action  their  liability  would  revive. 
(Von  Gerhard  agt.  Lighte,  13  Abb., 
101.) 

4.  The  sureties  in  a  bond  conditioned  for 
the  diligent  prosecution  of  his  applica- 
tion for  a  discharge  by  a  debtor,  under 
section  12  of  the  act  to  abolish  impris- 
onment for  debt  and  to  punish  fraudu- 
lent debtors  (ch.  300  of  1831),  are  lia- 
ble although  such  prosecution  failed  by 
reason  of  the  inability  of  the  county 
judge,  before  whom  it  was  to  be  had, 
to  discharge   his   duties.     (Cobb  agt. 
Harmon,  23  A".  Y.  R.,  148.) 


PUBLICATION. 

1.  A  notice,  for  the  28th  Dec.,  1861,  of 
the  sale  of  real  estate  situate  in  the  city 
of  New  York,  under  a  judgment  in  a 
foreclosure  suit,  published  in  a  daily 
paper  on  the  9th  and  12th,  the  16th 
and  19th,  and  the  23d  and  26th  of  that 
month,  satisfies  the  rule  (73)  which 
requires  the  notice  of  sale  to  be  pub- 
lished "for  three  weeks  immediately 
previous  to  the  time  of  sale,  at  least 
twice  in  each  week."  (Chamberlain 
agt.  Dempsey,  ante,  356.) 


RAILROADS. 

1.  A   city    railroad  company  or   their 
employees  have  no  right  to  regulate  or 
prohibit  travel  on  a  public  street  where 
their  track   is   laid.     A  person  has  a 
right  to  travel  with  his  horse  and  wagon 
upon  every   part  of  it  without  inter- 
ference   from    any    one.      (Fettritch 
agt.  Dickerson,  ante,  248.) 

2.  Where   the  defendants,  being  in  the 
employ  of  the  Second  avenue  railroad 
company,  forcibly  ran  the   plaintiff's 
horse   and   wagon    from    the    railroad 
track,  breaking  his  wagon  and  seri- 
ously injuring  his  horse,  held,  that  the 
act  was  clearly  unlawful,  and  gave  the 
plaintiff  a  right  of  action  for  his  dama- 
ges,   (id.) 

See  STREETS,  1.  2.  3.  4.  5.  6.  7.  8. 
See  CORPORATIONS,  6. 


RECEIVER. 

1.  It  is  irregular  and  improper  in  an  ac- 
tion to  recover  the  possession  of  real 
estate,  (formerly  ejectment)  to  appoint 
a  receiver  of  the  rents  and  profits  of 
the  property  described  in  the  complaint. 
(Thompson agt.Sherrard,  ante,  155.) 

2.  The  latter  clause  of  §  317  of  the  Code, 
authorizing  the  court,  in  its  discretion, 
in  the  case  mentioned  in  the  section,  to 
require  the  plaintiff  (who  prosecutes  in 
a  representative  capacity)  to  give  se- 
curity for  cos's,  should  be  confined  to 
cases  of  mismanagement  or  bad  faith 
on  the  part  of  the  plaintiff.    (Kimber- 
ly  agt.  Stewart,  ante,  281.) 

3.  And  this  mismanagement  or  bad  faith 
must  be  understood  as  relating  to  the 
commencement  of  the  action  and  the 
proceedings  therein,   and  not  to  tho 
conduct  of  the  plaintiff  generally  in 
the  management  of  the  trust.     (Id.) 
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4.  Where  the  defendant  showed  that  the 
assessment  on  a  premium  note  given  by 
him  to  a  mutual  insurance  company, 
for  the  non-payment  of  which  he  was 
prosecuted  by  the  plaintiff  as  receiver 
of  the  company,  had  been  paid  to  a 
former  receiver  of  the   company,  for 
which  the  defendant  held  the  receipt 
of  the  latter,  held,  that  the  carelessness 
or  negligence  in  the  prosecution  of  the 
action  amounted  to  mismanagement 
or  bad  faith  on  the  part  of  the  plaintiff, 
which  made  it  the  duty  of  the  court  to 
require  him  to  give  security  for  costs. 
(Jiimberly  agt.  Goodrich,  ante,  424.) 

5.  A  motion  for  security  for  costs  against 
a  plaintitf  who  sues  as  receiver,  will 
be  denied   where   it  does  not  appear 
that  there  has  been  any  mismanage- 
ment or  bad  faith  in  prosecuting  the 
action.     (Following  the  case  ofKim- 
berly   agt.    Stewart,    ante,  p.  281.) 
(Kimberly  agt.  Blackford,  ante,  443.) 

6.  On  a  motion  to  substitute  one  person 
instead  of  another  as  receiver,  the  op- 
posing party  is  not  at  liberty  to  exa- 
mine the  regularity  of  the  original  or- 
der appointing  such  receiver,  or  of  the 
proceedings  generally  in  the  suit.  (Fas- 
nett  agt.  Tallmadge,  13  Abb.,  12.) 

See  COMPLAINT,  8. 

See  CORPORATIONS,  5.  6. 


REFEREES  AND  REPORTS. 

1.  A  verbal  agreement  made  by  the  par- 
ties to  an  action,  and  an  entry  thereof 
by  the  referee  in  his  minutes,  at  the 
time,  allowing  the  referee  a  specified 
sum  for  each  meeting,  and  also  double 
the  amount  for  each  meeting  occupying 
over  two  hours,  is  substantially  such  an 
agreement  in  writing  as  is  contem- 
plated by  §  313  of  the  Code.   (Philbin 
agt.  Patrick,  ante,  1.) 

2.  When  a  referee  first  delivers  his  re- 
port duly  signed,  his  power  over  the 
subject  matter  is  exhausted.   (Shear- 
man agt.  Justice,  ante,  241 .) 

3.  Where  a  reference  was  ordered,  in  an 
action  of  mortgage  foreclosure,  to  as- 
certain the  priority  of  sale  of  different 
portions    of    the    mortgaged   premises 
owned  by  the  defendants  respectively, 
and  the  referee  made,  signed  and  de- 
livered his  report  to  the  attorney  of  one 
of  the  defendants,  without  mentioning 
therein   the  subject  of  costs  to  either 
party,  and  a  day  or  two  afterwards  the 
attorney  called  upon   the   referee  and 


requested  him  to  insert  in  the  report 
"  with  costs  to  defendant  Hughes," 
(his  client,)  which  was  done  by  the 
referee,  (without  reflection,)  held,  that 
that  this  clause  in  reference  to  costs, 
so  inserted,  be  stricken  out  of  the  re- 
port, and  the  same  expunged  from  the 
record  of  judgment,  with  costs  of  the 
motion.  (Id.) 

4.  Where  the  statement  contained  in  the 
referee's  report  of  the  facts  found  by 
him,  differs  from  his  specification   "  of 
the  facts  found  by  him,"  inserted  by 
him  in  the  case  on  settling  under  the 
Code,   (§§  272,  268,)  the  specification 
will   be   deemed   to   contain   the   true 
statement  of  facts  as  actually  found  in 
the  case.   (Hart man  agt.  Proudjit,  6 
Bosw.,  191.) 

5.  A  referee  on  the  trial  has  power  to 
allow  an  amendment  of  a  pleading  un- 
der §  173  of  the  Code.   (  Van  Jfets  agt. 
Bush,  ante,  481.) 

6.  The  terms  of  an  amendment  are  with- 
in the  discretion  of  the  court,  and  the 
exercise   of  that  discretion  is  not  the 
subject  of   review  upon  exceptions  or 
appeal.     (Id.) 

7.  The  finding  of  a  referee  on  questions 
of  fact  upon  which  there  is  conflicting 
evidence,  is  conclusive.  (Id.) 

See  APPEAL,  1. 


RELIGIOUS  CORPORATIONS. 

See  TRUSTEES   OF  THE  THEOLOGI- 
CAL SEMINARY,  1.  2. 


REVIVOR. 

1.  The  doctrine  of  privity  has  never  been 
carried  so  far  as  to  authorize  a  revivor 
in  a  suit  brought  by  a  party  in  interest 
who  dies,  and  the  appointment  of  an 
executor, no  revival  by  him  but  a  trans- 
fer of  the  right  and  subject  of  the  ac- 
tion   and    rerii-or  by  the    assignee. 
(Rogers  agt.  Adriance,  ante,  97.) 

2.  Where  pending  an  action  at  law  one 
of  several  defendants  dies,  the  plain- 
tiff   may   treat  the  action   as   having 
abated  as  against  such  deceased  de- 
fendant, and  proceed  regularly  against 
the  surviving  defendants.     Whether  an 
order  of  the  court  is  necessary  thus  to 
proceed,  qneret  (Gardner  agt.  Walk- 
er, ante,  405.) 

3.  It  seems,  that  the  plaintiff  in  such 
case  would  be  entitled  to  an  order  of 
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the  court  that  the  action  be  continued 
against  the  representatives  of  the  de- 
ceased defendant,  and  also  against  the 
surviving  defendants  separately — ma- 
king two  distinct  actions.  For  the 
action  could  not  be  permitted  to  pro- 
ceed against  both  the  surviving  defend- 
ants and  the  representatives  of  the  de- 
ceased defendant  jointly  as  one  action. 
(Id.) 

4.  Where  on  the  trial  the  plaintiff  was 
put  to  his  election,  to  proceed  against 
the  surviving  defendant,  or  against  the 
representatives  of  the  deceased  defend- 
ant, and  he  elected  to  proceed  against 
the  latter,  and  the  court  thereupon 
dismissed  the  complaint  against  the 
former,  held,  that  the  surviving  de- 
fendant had  a  right  to  enter  up  judg- 
ment for  his  costs  against  the  plain- 
tiff while  the  issues  with  the  other  de- 
fendants remained  undecided.  (Id.) 

SALE. 

See  CONTRACT,  1.  2.  3.  4. 
See  PUBLICATION,  1. 
See  UNDERTAKING,  1.  2. 
See  APPEAL,  3. 

See   MORTGAGE  FORECLOSURE,    2. 
3.4. 

See  LIEN,  1. 

SHERIFF. 

1.  It  seems,  that  where  a  sheriff  has 
become  bail,  (by  the  escape  of  a  pri- 
soner,) and  has  failed  to  surrender  the 
principal  in  his  exoneration  within  the 
time  required  by  the  Revised  Statutes, 
(before  the  commencement  of  the  ac- 
tion against  him  as  bail,)  but  within 
the  time  required  by  section  191  of  the 
Code,  (within  twenty  days  after  the 
commencement  of  the  action,)  he  is 
not  wholly  discharged  from  liability. 
That  is,  the  191st  section  of  the  Code 
is  not  a  substitute  of  the  Revised  Sta- 
tutes, as  denning  the  whole  extent  of 
the  sheriff's  liability  in  such  capes. 
(McCreery  agt.  Willelt,  ante,  91.) 
(The  decision  in  this  case  reported 
as  "Me Gregory,"  in  17  How.  Pr. 
JR.,  439,  materially  modified.) 

See  ANSWER,  13.  14. 

See  EXECUTION,  1. 

SECURITY  FOR  COSTS. 
1.  The  latter  clause  of  section  317  of  the 
Code,  authorizing  the  court,  in  its  dis- 
cretion, in  the  cases  mentioned  in  the 
section,  to  require  the  plaintiff  (who 


prosecutes  in  a  representative  capacity) 
to  give  security  for  costs,  should  be 
confined  to  cases  of  mismanagement 
or  bad  faith  on  the  part  of  the  plain- 
tiff. (Kimberly  agt.  Stewart,  ante, 
281.) 

2.  And  this  mismanagement  or  bad  faith 
must  be  understood  as  relating  to  the 
commencement  of  the  action  and  the 
proceedings  therein,  and  not  to  the 
conduct  of  the  plaintiff  generally  in  the 
management  of  the  trust.     (Id.) 

3.  Where  the  defendant  showed  that  the 
assessment  on  a  premium  note  given  by 
him  to  a  mutual   insurance  company, 
for  the  non-payment  of  which  he  was 
prosecuted  by  the  plaintiff  as  receiver 
of  the  company,  had  been  paid  to  % 
former  receiver  of  the  company,  for 
which  the  defendant  held  the  receipt 
of  the  latter,  held,  that  the  careless- 
ness or  negligence  in  the  prosecution 
of  the  action  amounted  to  mismanage- 
ment or  bad  faith  on  the  part  of  the 
plaintiff,  which  made  it   the  duty  of 
the  court  to  require  him  to  give  secu- 
rity for  costs.   (Kimberly  agt.  Good- 
rich, ante,  424.) 

4.  A  motion  for  security  for  costs  against 
a  plaintiff  who  sues  as  receiver,  will 
be  denied  where  it  does  not  appear  that 
there  has  been  any  mismanagement 
or  bad  faith  in  prosecuting  the  action. 
(Kimberly  a.gt.  Blackford,  ante,  HZ.) 
(Following  the  case  of  Kimberly  agt. 
Stewart,  ante,  281.) 

5.  A  bond  for  security  for  costs   in  the 
N.  Y.  common  pleas  must  be  proved 
or  acknowledged  as  a  deed  of  real  es- 
tate,   before   being  filed.     (Colt  agt. 
Wheeler,  12  Abb.,  388.) 

6.  An  undertaking  under  section  209  of 
the   Code,    given   by  a  non-resident 
plaintiff  in  commencing  an  action  for 
the  claim  and  delivery  of  personal  pro- 
perty, is  a  substantial  compliance  with 
the  Revised  Statutes  in  relation  to  a 
bond  for  security  for  costs,  required 
of  non-resident  plaintiffs.   (  Wisconsin 
Bank  agt.  Hobbs,  ante,  494.) 

7.  In  such  an  action  the  defendant  waives 
an  objection   to  the  sufficiency  of  the 
plaintiff's    affidavit  upon  which   the 
property  is  taken,  by  giving  an  under- 
taking and  obtaining  a  re-delivery  of 
the  property  to  himself.     (Id.) 

STATUTE  OF  LIMITATIONS. 
I.  Where  a  surety  who  is  a  joint  maker 
of  a  promissory  note  with  a  principal, 
requests   the   principal   to   make   a 
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payment  of  interest  on  the  note,  and 
the  principal  makes  the  payment, 
which  is  indorsed  on  the  note,  Held, 
that  the  act  is  to  be  regarded  as  the 
acknowledgment  of  the  debt  by  both 
parties,  and  sufficient  to  take  the  case 
out  of  the  statute  of  limitations.  (It 
seems  that  the  Code  does  not  affect 
such  an  acknowledgment,  although 
the  case  arises  under  it.  (Munroe 
agt.  Potter,  ante,  49.) 


STAY  OF  PROCEEDINGS. 

1.  A  stay  of  all   proceedings  on  the 
part  of  the  plaintiff  in  a  second  action, 
will  be  ordered  until  all  the  cost*  of 
the  first  suit  for  the  same  cause  are 
paid,  and  also  the  costs  of  the  motion 
to  stay.    (Edwards  agt.   Kinth  Av. 
R.  R.  Co.,  ante,  444.) 

2.  After  an  order  ex  parte  staying  pro- 
ceedings for  twenty  days,  a  second  or- 
der cannot  be  made  except  upon  notice. 
An  order  staying  proceedings  twenty 
days  begins  to  run  from  its  date,  al- 
though in  fact  made  on  a  later  day. 
(Marvin  agt.  Lewis,  12  Abb.,  482.) 

3.  Where  the  decision  of  a  motion  con- 
tained a  continuance  of  the  stay,  and 
the  plaintiff  entered  judgment  before 
the  service  of  a  copy  of  the  order  made 
upon   such    decision,    held,    that    the 
judgment    was    irregularly  entered. — 
(Warren    agt.     Wendell,    13   Abb., 
187.) 

See  APPEAL,  6. 
See  LIEN,  1. 


STREETS. 

1.  The  title  of  an  owner  of  a  lot  of  land 
in  the  city  or  country,  bounded  in  gen- 
eral  terms  by  a  particular  street  or 
highway,  extends  to  the  middle  of  the 
ttreet  or  highway.     He  has  the  entire 
property   in   the   land  subject   to   the 
public  easement  and  rights  in  that  por- 
tion taken  for  the  street  or  highway. 
(People  agt.  Law,  ante,  109.) 

2.  But  where  the  legislature  grant  the 
right  or  power  to  construct  a  railway  or 
other    improved    mode    of    locomotion 
upon  a  public  street,  and  provide  for 
an  assessment  of  damages  in  taking 
the  title,  in  case  any  person  shall  own 
any  private  right  or  interest  in  the 
street,  such  owner  is  entitled  to  com- 
pensation, whether  it  be  great  or  small, 
for  the  contemplated  appropriation  of 


bis  interest  or  property  in  the  street. 
(Id.) 

3.  If    the  railway   company   neglect  or 
refuse  to  make  such  compensation,  or 
to  provide  means  to  make  the  same,  an 
injunction   is   proper  to  prevent   the 
appropriation   of   the  interest  of   the 
owner  in  the  street  until  compensation 
is  provided.     (Id.) 

4.  Held,  also,  that  the  act  was  not  un- 
constitutional  by   appropriating   the 
public  moneys  or  property  to  local  or 
private  uses.     The  streets  are  not  pub- 
lic property  in  the  same  sense  intended 
by  the  constitution.     But  the  act  in 
not  providing  for  compensation  to  the 
city  in  case  any  of  their  property  is 
taken,  as  it  does  in  case  the  property 
of  private  citizens  is  taken,  is  invalid 
and  inoperative,  if  not  unconstitutional 
as  to  the  city,  provided  the  city  have 
such  property.     But  in  this  cose  it  does 
not  appear  that  the  corporation  of  the 
city  object  to  the  grant,  and  do  not 
claim  compensation,  it  probably  being 
assumed  that  they  had  given  their  eon- 
sent,  which  had  been  confirmed  by  the 
aforesaid  act.     (Id.) 

5.  Where  facts  arising  after  judgment, 
or  after  the  time  has   passed,  before 
judgment,  in  which  the  party  can  avail 
himself  of  them  in  the  action,  are  of 
such  a  nature  that  the  judgment  ought 
not  to  be  executed,  then  resort  may  be 
had  by  motion  to  the  court  to  vacate 
or  stay  the  judgment.   (  Wetmore.  agt. 
Law,  ante,  130.) 

6.  Where    premises    are    described    as 
bounded  generally  on  or  by  a  street 
or  highway,  or  stream  of  water,  not 
navigable,  this  description,  unexplain- 
ed, carries  the  boundary  to  the  center 
of  the  street  or  highway,  or  stream  of 
water.   (See  to  the  same  effect  People 
agt.  Law,  ante,  p.  109.)    (Id.) 

7.  But  where  the  premises  are  described 
as  bounded  "beginning  at  the  corner 
formed  by  the  intersection  of  the  East- 
erly line  of  Greenwich  street  with  the 
Northerly  line  of    Chambers    street, 
then  follows  a  line  southeasterly  along 
the   line  of   Chambers   street,"    Ac.; 
such  a  description  bounds  the  premises 
by  the  Easterly  and  Northerly  line* 
of  the  streets,  and  does  not  carry  the 
owner  to  the  center  of  the  streets.  ( Id.) 

8.  Therefore,  the  owner  whose  right  ex- 
tends to  the  center  of  the  street  is  enti- 
tled to  compensation  where  the  street 
is  to  be  taken  for  the  purposes  of  a 
railroad ;  but  the  owner  whose  premises 
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are  bounded  by  the  line  of  the  street 
is  not  so  entitled.  (See  People  agt. 
Law,  supra.)  (Id.) 

See  RAILROADS,  1.  2. 


SUMMARY  PROCEEDINGS. 
See  LANDLORD  AND  TENANT,  2.  3. 4. 

SUPERVISORS. 

.  The  want  of  funds  is  no  reason  why 
a  board  of  supervisors  should  not  audit 
an  account.  An  ordinance  passed  by 
a  board  of  supervisors  making  a  requis- 
ition upon  them  previous  to  the  pur- 
chase of  supplies  necessary — like  this: 
"  No  payment  shall  be  made  for  bills 
incurred  by  any  court  or  county  officer 
in  the  purchase  of  supplies,  unless  a 
requisition,  duly  specifying  the  several 
items,  shall  have  been  made  to  the 
board  of  supervisors  previous  to  the 
purchase,"  &c.,  amounts  to  nothing 
against  the  provisions  of  the  statute 
in  relation  to  county  charges  required 
to  be  audited.  (People  ex  rel.  Has- 
brouck  agt.  Board  of  Supervisors  of 
N.  Y.,  ante,  71.) 

See  MANDAMUS,  1. 


SUPPLEMENTARY  PROCEEDINGS. 

1.  In  supplementary  proceedings,  the 
plaintiff  must  establish  that  the  defend- 
ant has  the  money  or  means,  before  the 
defendant  can  be  ordered  to  pay  the 
judgment  or  be  committed  to  jail.  The 
defendant  s  statement  may  be  very  un- 
satisfactory to  a  creditor,  and  give  rise 
to  suspicion  that  he  may  be  concealing 
money  or  property,  but  that  does  not 


warrant  such  an  order. 
Kerr,  ante,  3.) 


(Peters  agt. 


2.  It  is  not  necessary  that  an  attachment 
for  commitment,  for  disobedience  of  an 
order  made  by  a  judge  in  supplemen- 
tary proceedings,  should  be  issued  by 
the  same  judge  who  made  the  order; 
it  may  be  issued  by  another  judge,  or 
by  the   court  itself.     (People  ex  rel. 
Kearney  agt.  Kelly,  ante,  309.)   (Fol- 
lowing the  case  of  Wicker  agt.  Dres- 
ser, 13  How.  Pr.   R.,  331;  and  in 
opposition  to   Shepherd  agt.  Dean, 
id.,  173.) 

3.  The  abolishing  imprisonment  for  the 
non-payment  of  costs  does  not  apply  to 
a  judgment  debtor  in  supplementary 


paying  a  judgment  and  costs  under  an 
order  previously  granted.     (Id.) 

4.  In  an  action  by  a  receiver  to  reach  the 
debtor's  property   in   the   hands  of  a 
third  person,    the  latter  cannot  avail 
himself  of  any  irregularities  in  the  pro- 
ceedings for  the  appointment  of  a  re- 
ceiver, which  do  not  affect  the  jurisdic- 
tion of  the  court  or  officer  who  made 
the  appointment.     (Tyler  agt.  Whit- 
ney, 12  Abb.,  465.) 

5.  Supplementary   proceedings    are   not 
void   merely    because    the    execution 
against  the  judgment   debtor  was  re- 
turned without  waiting  for  the  sixty 
days   to   expire.     Where   there   is  no 
collusiou  of  fraud  shown,  and  no  intent 
proven  on  the  part  of  the  plaintiff  or 
his  attorney  to  prevent  a  levy  on  the 
property  of  the  debtor,  there  is  no  law 
that  requires  a  sheriff  to  keep  an  exe- 
cution sixty  days.*     (Id.) 


*  It  seems  to  have  been  well  settled  by 
authority  in  the  late  court  of  chancery, 
that  a  creditor's  suit  could  not  be  main- 
tained against  a  judgment  debtor,  before 
the  expiration  of  the  return  day  of  the 
execution  issued  upon  the  judgment ;  and 
Judge  ALLEN,  in  Field  agt.  Hunt,  ante, 
329,  holds  the  same  doctrine,  and  refers 
to  the  authorities.  It  seems  to  be  con- 
ceded that  supplementary  proceedings 
under  the  Code  are  substituted  for  credi- 
tors' bills  under  the  former  chancery  prac- 
tice. If  so,  why  should  not  the  same 
practice  in  reference  to  the  return  of  exe- 
cutions prevail?  Without  adverting  to 
the  several  decisions  (more  or  less  con- 
flicting) on  this  question,  it  has  always 
been  difficult  for  us  to  comprehend  how 


law  has  been  exhausted  in  the  collection 
of  a  judgment,  when  an  execution  is  re- 
turned within  twenty-four  hours  after  its 
receipt  by  the  sheriff,  in  the  face  of  a 
plain  statute  which  fixes  the  return,  or 
law  day,  at  sixty  days.  Surely  the  leg- 
islature, it  must  be  presumed,  had  some 
object  in  fixing  a  return  day  for  execu- 
tions, and  it  is  not  a  violent  presumption 
to  suppose  that  they  intended  the  sixty 
days  to  be  for  the  benefit  of  the  defend- 
ant as  well  as  the  plaintiff  in  the  execu- 
tion. How  can  the  sheriff  or  the  courts 
know,  without  presuming  that  every  de- 
fendant in  an  execution  is  dishonest,  but 
what  he  will  in  the  course  of  sixty  days, 
receive  by  good  management  or  good  for- 
tune, either  real  or  personal  property  suf- 
ficient to  pay  the  judgment  and  execu- 
tion against  him,  and  be  glad  to  embrace 


proceedings,  who  is  in  contempt  for  not  I  the  privilege  of  satisfying  them,  without 
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SURROGATE. 

1.  A  Surrogate  obtains  jurisdiction  of 
the  estate  of  an  intestate,  not  by  the 
citation  of  the   proper  parties  before 
him,  but  by  the  residence  of  the  intes- 
tate. (James  agt.  Adams,  ante,  409.) 

2.  Where  the  intestate  before  his  death 
deposited  with  the  defendants  as  bro- 
kers, $675.75  as  ticket  agent  of  a  rail- 
road company,  which  money  was  min- 
gled with  that  of  the  defendants  and 
became  undistinguishable,  and  the  de- 
fendants, a  few  days  subsequent  to  the 
death  of  the  intestate,  paid  over  to  the 
company  an  equivalent  amount,  taking 
an   indemnity,   held,   on  an  equitable 
accounting  by  which  a  balance  of  $150 
only  was  found  to  be  due  the  company, 
that  the  payment  over  to  the  extent  of 
the  remainder  was  in  law  a  conversion  | 
of  the  money  by  the  defendants ;  and  | 
the  company  having  no  just  right,  either 
legal  or  equitable,  to  it,  could  give  no 
valid  discharge  on  its  receipt.     Held, 
also,  that  interest  on   the   remainder 
was  properly  allowed  against  the  de- 
fendants. (Id.) 

3.  A  proceeding  before  the  surrogate  by 
the  act  of  1850  is  not  a  substitute  for 
scire  facias.   (Frink  agt.  Morrison, 
13  Abb.,  80.) 


TAXES. 

1.  Manufacturing  corporations  of  another 
state,  who  send  a  portion  of  their  pro- 
ducts to  this  state  for  market  and  sale 
merely,  cannot  be  taxed  on  such  pro- 
perty, although  they  have  a  store  hired 
and    an  agent  here  for  the    purposes ; 
of  sale.     The  statute  of  1855  does  not  I 
apply  to  such  a  case  for  the  reason  that , 
there  is  no  sum  invested  or  used  for  the 
purpose  of  carrying  on  a  continuous 
business  in  this  state.  (People  ex  rel. 
Parker  Mills  agt.  Commissioners  of 
Taxes,  ante,  143.) 

2.  Stock  in  the  public  debt  of  the  United 
States,  whether  owned  by  individuals 
or  by  corporations,  is  taxable  under  the 
laws  of  the  state.  (People  ex  rel.  Bank 
of  Commonwealth  agt.  Commission- 
ers of  Taxes,  23  N.  Y.  R.,  192.) 

being  subjected  to  the  expense  of  sup- 
plementary proceedings/  The  statute 
having  given  him  a  law  day,  can  the  re- 
medy at  law  be  exhausted  before  it  ex- 
pires/— RE  i'. 


TIME. 

.  Where  a  letter  mailed  October  27th, 
sent  by  a  creditor  in  the  city  of  New 
York  to  his  debtors  residing  in  Connec- 
ticut, which  contained  a  promise  to  give 
time  for  the  payment  of  an  existing 
debt  for  such  reasonable  length  of  time 
as  would  allow  a  draft  to  be  sent  for  its 
payment,  and  requesting  an  answer  to 
be  sent  by  return  mail  whether  the  pro- 
position would  be  accepted  or  not,  which 
letter  was  received  on  the  29th  of  Oc- 
tober, and  the  debtors  mailed  an  an- 
swer containing  a  draft,  on  the  3d  day 
of  November,  and  the  creditor  before 
the  receipt  of  the  draft  had  commenced 
suit,  held,  that  the  plaintiff  having 
waited  sufficiently  long  to  allow  the 
terms  of  his  proposition  to  be  met,  and 
a  reasonable  time  having  elapsed  for 
the  receipt  of  an  answer  in  due  course 
of  mail,  was  at  liberty  to  regard  his 
proposition  as  rejected,  and  to  proceed 
at  once.  The  letter  of  the  plaintiff 
regarded  as  a  mere  courtesy  to  the  de- 
fendants to  enable  them  to  pay  the  debt 
in  a  manner  most  convenient  to  them 
before  suit  brought.  The  courtesy 
called  for  immediate  and  prompt  ac- 
tion. (Taylor  agt.JRejinie,  ante,  101.) 


TITLE. 

1.  A  defence  of  title  by  adverse  posses- 
sion cannot  prevail  beyond  the  limits 
of  the  actual  possession.  Thus,  where 
the  defence  was  sought  to  be  sustained 
by  evidence  of  actual  adverse  posses- 
sion limited  to  the  land  on  the  shore, 
and  not  embracing  the  land  underwater 
opposite  to  the  center  of  the  stream, 
held,  no  defence  to  an  action  of  eject- 
ment for  the  bed  of  the  stream  to  its 
center,  and  opposite  to  the  premises  so 
claimed  to  be  held  adversely.     (  Corn- 
ing agt.  Troy  Iron  $  Nail  Factory, 
ante,  212.) 

2.  That  is,  the  adverse  possession  of  the 
land  on  the  bank  of  the  stream  did  not 
carry  such  possession  by  legal  presump- 
tion or  constructively  to  the  center  of 
the  stream.     (Id.) 

3.  Where  a  riparian  proprietor  owns  on 
one  side  of  and  to  the  center  of  a  stream 
of  water,  he  is   entitled  to  have  the 
waters  flow  in  their  natural  channel  in 
the  bed  of  the  stream.     This  is  a  pro- 
perty-right which  the  law  will  regard 
as  of  some  value,  and  which  it  will 
not  suffer  to  be  invaded  or  infringed 
without    authority.      (Corning    agt. 
Troy  Iron  $  Nail  Factory,  ante,  217.) 


660 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


4.  Where  the  defendants  claimed  to  have 
acquired  the  right  to  divert  the  water 
of  the  stream  in  question,  by  an  unin- 
terrupted and  hostile  use  thereof  in  the 
manner  they  then  enjoyed  the  same, 
for  more  than  twenty  years  before  the 
commencement  of  the  action  for  its  re- 
storation, held,  that  such  adverse  pos- 
session was  not  established,  where  it 
appeared  that  the  defendants  held  un- 
der a  lease  for  a  term  of  years  from  the 
same  lessors  of  whom  the  plaintiffs  pur- 
chased in  fee  at  the  expiration  of  said 
lease.     By   taking  a   lease   they   had 
placed  the  lessors  under  a  disability, 
where  they  could  not  take  proceedings 
to    oust    the    defendants,    and    which 
would  prevent  the  running  of  the  stat- 
ute of  limitations  against  them.    (Id.) 

5.  Under  the  Revised  Statutes   (vol.  I, 
p.    391)    the  assessment  of  land  to  a 
person  who  was  neither  the  owner  nor 
occupant  is  void.     Where  land  was  as- 
sessed to  an  inhabitant  of  the  ward  in 
which  it  was  situate,  and  was  returned 
for  the  non-payment  of  taxes,  prior  to 
1850,  the  comptroller  s  sale  and  deed 
thereof  conveyed  no  title  to  the  pur- 
chaser.    (Whitney  agt.    Thomas,  23 
N.  Y.  R.,  281.) 

See  STREETS,  1.  2.  3.  4.  5.  6.  7.  8. 
See  DEED,  1.  2.  3. 


TRIAL. 

1.  After  a  judgment  or  after  a  trial  and 
a  hearing  at  general  term  and  a  deci- 
sion of  the  questions  of  law  arising  at 
the  trial,  amendments  of  the  pleadings 
are  allowed  only  for  the  purpose  of  up- 
holding the  judgment,  when  it  would 
be    just,    but   not  for  the  purpose  of 
making  regular   proceedings   irregular 
and  erroneous.   (  Williams  agt.  Birch, 
6  Bosw.,  674.) 

2.  It   is   a  mis-trial  where    no  general 
verdict  being  rendered,  the  answers  of 
the  jury  to  specific  questions,  not  cov- 
ering the  whole  case  like  a  special  ver- 
dict, are  taken  and  referred  to  the  court 
at  general  term  for  judgment  upon  the 
answers  and  the  questions  of  law  arising 
in  the  case.  (Manning  &gt.Monaghan, 
23  N.  Y.  R.,  539.) 

See  VERDICT,  1.  2. 

See  AMENDMENT,  5. 

See  WRIT  OF  INQUIRY,  1.  2. 

See  COSTS,  8. 


TRUSTEES. 

1.  Where  a  court  of  equity  interposes  to 
compel  a  trustee  to  give  up  property 
purchased  in  his    own  name  for  his 
own  benejit,  which  belonged  or  right- 
fully belonged  to  the  trust  estate,  it 
does  so  in  aid  of  and  to  protect  the 
right  of  the  cestuis  que  trust.   Where 
the  cestuis  que  trust  are  not  of  that 
class   over    whom  a  court   of    equity 
watches  with  such  vigilant  guardian- 
ship as  not  to  permit  them  to  transfer 
or  dispose  of  their  rights,  that  they  can 
act  for  themselves;  and  where  it  ap- 
pears by  the  averments  in  the  answer 
to  the  complaint  that  they  have  acted 
for  themselves  and  relinquished  their 
rights  and  interests  in  the  subject  mat- 
ter of  the  litigation,  their  trustees  can 
have  no  claim  in  their  behalf.    (Clark 
agt.  Law,  ante,  426.) 

2.  Trustees  of  manufacturing  companies 
are  not  personally  liable  for  debts  con- 
tracted  for  the    company   after   they 
cease  to  be  trustees.     (Quarry  Com- 
pany agt.  Bliss,  12  Abb.,  470.) 

See  CORPORATIONS,  1.  2.  3.  4. 


TRUSTEES  OF  THE  THEOLOGICAL 

SEMINARY. 

1.  According  to  the  act  of  May  25,  1836, 
the  "  Trustees  of  the  Theological  Sem- 
inary of  the  Associate  Reformed  Church 
of  New  York,"  were  to  be  chosen  by 
the   Associate  Reformed    Synod    of 
New   York,  at  their  annual  meeting. 
(People  ex  rel.  Gearn  agt.  Farring- 
ton,  ante,  295.) 

2.  In  this  case  there  was  shown  to  be  in 
existence    two    religious    assemblies, 
each  claiming  to  be  the  Associate  Re- 
formed  Synod   of  New  York,  and   as 
such  entitled  to  choose  trustees  of  this 
seminary — a  formal  election  of  trustees 
had  been  made  by  each  of  these  bodies, 
held,  that  the  assembly  from  which  the 
relators  derived  their  title   had  the 
better  claim  to  be  regarded  as  the  true 
and  properly  constituted  Associate  Re- 
formed Synod  of  New  York,  and  were 
entitled  to  the  office.     (Id.) 

3.  That   the  action  of  the  persons  who 
constituted   the  body  from  which  the 
defendants  derived  their  title  was  pre- 
mature and   irregular;   that  it   was  a 
secession  from  the   true   synod,    and 
could  not  be  relied  upon  to  confer  any 
legal  rights.     (Disclosing  an  inter- 
esting history  of  this  church.)    (Id.) 
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UNDERTAKING. 

1.  Where,  on  the  27th  of  Deo.,  1881,  the 
defendant  appealed  from  the  judgment, 
and  gave  an  undertaking,  with  sure- 
ties, in  a  form  and  for  an  amount  re- 
quisite to  stay  plaintiff's  proceedings, 
and  the  sureties  were  excepted  to,  and 
on  examination  were  rejected,  and  an 
order  was  then  made  (Jan.  10,  1862,) 
giving  ten  days  to  furnish  other  sure- 
ties, and  on  the  25th  of  Jan.,  1862, 
the  appellant  served  a  new  undertaking 
with  new  sureties,  who  made,  ex  parte, 
an  affidavit  in  the  form  prescribed  by 
§.341  of  the  Code,  and  a  sale  took  place 
on  the  27th  of  January,  pursuant  to 
the  original  notice  thereof,  and  post- 
ponements  thereof  published  in    due 
form,  the  sale  is  regular.   (Chamber- 
lain agt.  Dempsey,  ante,  356.) 

2.  The  original  sureties  having  been  ex- 
cepted to,  and  failing  to  justify,  it  was 
the    duty  of  the  appellant  to  furnish 
new  sureties  and  procure  their  justifi- 
cation within  the  extended  time ;  and 
not  having  done  that,  her  appeal  must 
bo  '  •  regarded  as  if  no  undertaking  had 
been  given."  (Id.) 

See  APPEAL,  2.  6.  14. 

See  PRINCIPAL  AND  SURETY,  1.  2. 

See  SECURITY  FOR  COSTS,  6.  7. 


USURY. 

1.  Where  a  bond  and    mortgage    was 
given  on  real  estate  for  $10,000,  pay- 
able in  one  year  without  interest,  for 
the  purpose  of  raising  a  loan  of  money, 
and  it  was  agreed  that  the  mortgagees, 
instead  of  giving  the  money  thereon, 
should  give  their  three  several  promis- 
sory  notes  at  six  months  for  the  ag- 
gregate sum  of  $10,000,  also  without 
interest,  and  upon  the  receipt  of  which 
the  mortgagor  gave    the    mortgagees 
$500  as  compensation  for  the  advance 
or  exchange  of  the  notes  for  the  mort- 
gage, held,  on  foreclosure  of  the  mort- 
gage, that  judgment  be  entered  declar-    1 
ing  the  bond  and  mortgage  usurious, 
and  dismissing  the  complaint  with  costs. 
(Williams  agt.  Fowler,  ante,  4.) 

2.  When     promissory     notes    of    equal 
amounts  are  exchanged,  one  is  equal 
in  value  to  the  other,  and  there  is  no 
usury   in   the   transaction ;  but   where 
either  party  makes  an  advantage  in  the 
arrangement  over  and  above  seven  per 
cent.,  the  case  is  one  of  usury,  if  the 
transaction  was  connected  with  a  loan 
of  money.   (Thomas  agt.  Murray,  34 
Barb.,  157.) 

VOL.  XXII  36 


.  When  an  answer  does  not  set  up  usury, 
it  is  not  error  to  deny  a  motion  to 
amend  the  answer  on  the  trial  to  enable 
the  defendant  to  prove  usury,  although 
it  was  probable  that  the  pleader  intended 
to,  and  supposed  from  the  facts  stated 
that  he  had  sufficiently  set  up  usury  as 
a  defence.  (Smalley  agt.  Doughty,  6 
Bosw.,  66.) 

.  Where  a  bank,  as  a  condition  of  the 
discount  of  a  promissory  note,  requires 
that  the  party  shall  have  another  note 
discounted  having  the  same  time  to  run, 
and  shall  leave  the  proceeds  of  the  lat- 
ter note  in  the  bank  to  the  credit  of  the 
party  until  the  notes  become  due,  and 
requires  the  deposit  of  a  check  of  the 
party  on  this  money,  bearing  date  the 
day  the  note  will  be  payable,  it  is  a 
clear  case  of  usury.  (East  River  Bank 
agt.  Hoyt,  ante,  478.) 

.  A  subsequent  grantee  of  mortgaged 
premises  cannot  on  foreclosure  of  the 
mortgage  interpose  the  defence  of  usury 
which  might  have  been  a  defence  to  the 
mortgagor.  (Chamberlain  agt.Det/ip- 
sey,  13  Abb.,  61.) 

.  An  answer  is  sufficient  to  set  up  the 
defence  of  usury  to  an  action  on  a  pro- 
missory note  where  it  states  an  agree- 
ment, upon  the  application  for  a  loan, 
to  give  more  than  legal  interest,  and 
that  the  lender  deducted  from  the 
amount  for  which,  with  interest,  the 
note  was  made  "  about  enough,  as  he 
said,  to  buy  a  barrel  of  flour,  which 
amount,  as  the  defendants  believe,  was 
seven  or  eight  dollars."  The  case  of 
Manning  agt.  Tyler,  (21  N.  Y.  R., 
567,)  considered  and  distinguished. 
(Dagal  agt.  Simmons,  22  N.  Y.  R., 
491.) 

See  CORPORATIONS,  7. 


VERDICT. 

,  The  requisites  of  a  special  verdict  are 
the  same  under  the  Code,  as  they  were 
under  the  practice  as  settled  prior  to 
the  Code.  A  special  verdict  should 
find  all  the  fact?  which  are  requisite  to 
enable  the  court  to  say,  upon  the  plead- 
ings and  verdict  without  looking  into 
the  evidence,  which  party  is  by  law 
entitled  to  judgment.  (Eiseman  agt. 
Swan,  6  Hosir.,  668.) 

Where  a  special  verdict  only  was 
take*,  which  did  not  dispose  of  all  the 
material  issues,  and  was  taken  subject 
to  the  opinion  of  the  court  at  general 
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term,  with  liberty  to  the  court  to  ren- 
der judgment  for  the  plaintiff  or  the 
defendants  according  to  law  and  the 
facts  found,  the  general  term  cannot 
consider  the  case  upon  the  merits,  nor 
pronounce  any  judgment,  but  will  order 
a  new  trial.  Requisites  of  a  general 
verdict,  &c.  (Id.) 


VERIFICATION. 

1.  The  possession  of  the  instrument  for 
payment  of  money,  only,  is  enough  to 
authorize  an  agent  or  attorney  of  the 
plaintiff  to  verify  the  complaint  upon 
it.  (Myers  agt.  Gerrits,  13  Abb., 
106.) 


WARRANTY. 
See  PRINCIPAL  AND  AGENT,  1.  2.  3. 

WILL. 

1.  Construction  of ;  whether  on  the  ter- 
mination of  a  life   estate,  the   estate 
became  vested  absolutely  in  the  devisee. 
Also,  whether  the  words  "and  becomes 
married  and  has  children  "  should  be 
read  "or  becomes  married    and    has 
children."      (Burrows  agt.   Stumm, 
ante,  169.) 

2.  Construction     of.       (Downing    agt. 
Marshall,  23  .ZV.  Y.  R.,  366;  Moul- 
trie  agt.  Hunt,  Id.,  394.) 

See  WITNESS,  6. 


WITNESS. 

1.  A  party  to  an  action  cannot  be  com- 
pelled at  the  instance  of  the  adverse 
party,  under  chap.  276  of  the. Laws  of 
1840,  to  make  an  affidavit  or  deposition, 
to  be  used  on  a  pending  motion.     He 
could  not  be  compelled  to  do  so  prior  to 
the  Code,  and  section  389  of  the  Code 
provides  expressly  that  a  party  shall 
not  be  examined  on  behalf  of  the  ad- 
verse party,  except  in  the  manner  pre- 
scribed by   the  sixth   chapter  of    its 
twelfth  title.     (Palmer  agt.  Adams, 
ante,  375.) 

2.  If  a  promissory  note  is  made  payable 
to  a  foreign  executor  as  such,  and  is  in- 
dorsed by  him  as  executor,  to  himself 
in  his  individual   capacity,  he  is  not  to 
be  deemed  the  representative  of  a  de- 
ceased person,  and  in  an  action  by  him 
on  the  note,  the  defendant  can  be  a 
witness  in  his  own  favor.     (Bucking- 
ham agt.  Andrews,  34  Barb.,  434. ) 


3.  In  an  action  for  the  possession  of  per- 
sonal property,  the  possession  of  which 
the  plaintiff  claims  by  virtue  of  a  hir- 
ing from  a  third  party,  who  is  dead, 
the  defendant  is  a  competent  witness 
in  his  own  behalf  to  prove  a  right  of 
possession  in  himself.      The  deceased 
party  is  not  the  "adverse  party  or  per- 
son in  interest,"  and  the  plaintiff  is 
not  an  "assignee"  within  the  mean- 
ing of  §  390  of  the  Code.    (Penny  agt. 
Block,  6  Ilosw.,  50.) 

4.  When  a  witness  has  been   examined 
and  has  left  the  stand,  and  the  trial 
proceeds,  whether  the  party  shall  be 
permitted  to  recall  him  for  further  ex- 
amination to   the  same  matters,  rests 
in  the  discretion  of  the  judge  at  the 
trial.      (Treadwell  agt.   Stebbins,  6 
Bosw.,  538.) 

5.  A  deposition  of  a  witness  taken  con- 
ditionally under  the  statute,  held  effec- 
tual notwithstanding  the  objection  that 
the  power  to  take  the  examination  was 
exhausted  by  a  previous  notice  of  exa- 
mination upon  which  the  moving  party 
had  failed  to  proceed.     The  testimony 
of  such  a  witness  cannot  be  excluded 
on  the  ground  that  he  testified  to  acts 
which  did  not  happen  in  his  presence ; 
the  remedy  is  by  a  cross-examination 
to  show  that  the  witness  had  not  suffi- 
cient opportunity  of  knowing  what  he 
had  testified.     (Rushmore  agt.  Hall, 
12  Abb.,  420.) 

6.  A  widow,  cited,  but  who  does  not  ap- 
pear or  contest  the  probate  of  her  hus- 
band's will,  is  a  competent  witness  for 
the  contestants,  as  against  the  objec- 
tion that  she  is  a  party  to  the  proceed- 
ing; and  no  formal  order,  dismissing 
her  as  a  party,  or  otherwise  providing 
for    her    examination,    is    necessary. 
(Talbot&gt.Talbot,  23  N.  Y.  R.,  17.) 

7.  A  witness  who  testifies  falsely  as  to  a 
material    fact,   is    guilty  of    perjury 
though  he  was  not  a  competent  witness 
in  the  case,  and  was  especially  inad- 
missible to  prove  the  particular  fact  to 
which  he  testified.     So  held,   where, 
in  an  action  for  divorce,  the  husband — 
his  wife  having  borne  a  child — testified 
that  he  had  no  sexual  intercourse  with 
her  during  marriage.     (Chamberlain 
agt.  People,  23  N.  Y.  R.,  85.) 

8.  It  seems    (per  JAMES,  J.,)  that  in 
an  action  between  husband  and  wife, 
either  party  is,  since  the  amendment 
to  the  Code  in  1857,  a  competent,  wit- 
ness  against    the   other,    in    general, 
though  inadmissible  to  prove  the  par- 
ticular fact  of  non- intercourse.     (Id.) 
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9.  Upon  an  indictment  of  the  husband 
for  perjury,  after  divorce,  the  wife  is  a 
competent  witness  to  prove  that  she 
has  had  no  sexual  intercourse  with  any 
other  person.     (Id.) 

10.  The  declarations  of  a  witness,  whose 
testimony  has  been  taken  on  commis- 
sion, made  subsequent  to  the  execution 
of  the  commission,  contradicting  or  in- 
validating   hia   testimony,    cannot  be 
given  in  evidence,  unless  the  witness 
has  been  examined  upon  the  point  and 
an  opportunity  given  him  to  explain. 
(  Fan  Ness  agt.  Bush,  ante,  481.) 

See  EVIDENCE,  4. 

See  MARRIED  WOMEN,  2. 


WRIT  OF  INQUIRY. 

1.  In  an  action  of  assault  and  battery 
and  for  false  imprisonment,  no  answer 
is  necessary.      Where   the    object  of 
the  defendant  is  to  mitigate  damages — 
the    evidence    in   mitigation   may    be 
given  by  the  defendant  on  the  execu- 
tion of  the  writ  of   inquiry.    (Hays 
agt.  lierrytnan,  6  Bosw.,  679.) 

2.  Where  a  material  witness  is  absent,  it 
is  no  ground  for  denying  judgment  and 
awarding  a  writ  of  inquiry,  if  it  ap- 
pears that  the  witness  has  been  in  the 
city  several  times  since  the  action  was 
brought,  and  no  reason  given  for  not 
taking  his  testimony.  (Id.) 


INDEX. 


ABATEMENT. 

On  the  death  of  one  of  several  defend- 
ants the  action  abates  as  to  him,  bat 
may  be  continued  against  the  others — 
when  and  how  plaintiff  may  elect  to  pro- 
ceed— costs,  <tc page  405 

ADMIRALTY. 

A  tng  boat  not  liable  as  a  common 
carrier 78 

Liability  of  a  tug  where  a  barge  tow  is 
lost 78 

ADVERSE  POSSESSION. 

Of  land  on  the  bank  of  an  unnavigable 
stream  of  water  does  not  carry  snch  pos- 
session to  the  center  of  the  stream.  Ad- 
verse possession  cannot  prevail  beyond 
the  limits  of  the  actual  possession. .  212 

When  adverse  possession  of  land  by  a 
riparian  proprietor,  held  under  a  lease, 
not  established  to  the  center  of  the 
stream — when  adverse  possession  cannot 
arise  under  a  lease 217 

AGREEMENT. 

Verbal  entered  in  the  minutes  of  a 
referee  fixing  his  compensation,  becomes 
thereby  an  agreement  in  writing  under 
§  313  of  the  Code 1 

ALIMONY. 

Motion  for  may  be  made  upon  affidavits 
by  the  wife  plaintiff,  before  service  of 
complaint 175 

AMENDMENT. 

Of  answer  may  set  up  any  new  and  dis- 
tinct defence,  if  made  of  course  within 
twenty  days  from  the  service  of  the  ori- 
ginal    229 

Of  an  answer  at  the  trial,  when  plain- 
tiff not  authorized  to  demur,  but  may 


hare  time  to  reply 98  [  with  the  case 


ANSWER. 

Containing  a  general  denial  of  a  mate- 
rial allegation  of  the  complaint,  may  be 
stricken  out  as  sham — effect  of  allegations 
on  information  and  belief 8 

When  allegations  on  information  and 
belief  sufficient  to  put  the  ownership  of  a 
promissory  note  in  issue 23 

Not  frivolous  or  palpably  irrelevant 
should  be  demurred  to,  instead  of  a  mo- 
tion to  strike  out 345 

Which  merely  denies  allegations  of  the 
complaint  may  be  stricken  out  as  sham, 
although  verified 150,  158 

When  an  answer  by  alleging  new  mat- 
ter, tenders  no  issue,  and  is  clearly  friv- 
olous    1 53 

When  on  striking  out  portions  of  the 
answer  as  frivolous,  judgment  will  be 
given  and  enforced  under  §  244  of  the 
Code 158 


APPEAL. 

Lies  to  the  general  term  from  an  order 
of  special  term  denying  a  motion  for  a 
new  trial  on  a  case,  although  judgment 
is  entered  before  the  appeal  is  taken,  385 

When  an  appeal  from  an  order  denying 
a  new  trial  on  a  case,  will  not  be  allowed, 
where  judgment  has  been  previously  en- 
tered    386 

When  judgment  will  not  be  reversed 
on  appeal,  although  the  evidence  to  sus- 
tain it  is  very  unsatisfactory 402 

Practice  of  the  N.  Y.  common  pleas  on 
appeals  from  the  district  and  marine 
courts  421 

To  the  court  of  appeals,  from  an  order 
granting  a  new  trial.  An  undertaking 
given  under  §  334  for  $250,  does  not  stay 
proceedings  in  the  court  below 193 

From  a  judgment  un  report  of  referee, 
the  referee  s  opinion  should  be  published 
142 
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When  an  order  denying  a  motion  to 
open  a  sale  on  mortgage  foreclosure  not 
appealable 383 

ARBITRATION. 

A  submission  of  a  pending  suit  to,  is  a 
discontinuance  of  the  action 342 

ARREST. 

A  fraud  in  contracting  a  debt  in  the 
purchase  of  goods,  subjects  the  offender 
to  arrest,  whether  the  fraud  would  avoid 
the  gale  or  not 414 

Upon  what  evidence  order  will  be  va- 
cated    85 

ASSIGNEE  OP  A  CHOSE  IN  ACTION. 

May  be  required  to  be  substituted  as 

plaintiff  of  record 617 

ATTACHMENT. 

For  contempt  in  supplementary  pro- 
ceedings may  be  issued  by  any  judge  or 
the  court 309 

When  not  sustained  on  the  ground  of 
fraudulent  transactions  of  the  debtor 
prior  to  an  assignment  for  the  benefit  of 
creditors  309 

Under  the  Code,  when  not  allowed, 
though  an  assignment  of  the  debtor's 
property  is  void  on  its  face  under  the 
Revised  Statutes 365 

Application  to  discharge,  not  a  motion 
of  which  the  plaintiff  is  entitled  to  no- 
tice    106 

Motion  to  vacate  on  the  original  affi- 
davits only,  additional  affidavits  cannot 
be  read 272 

Materiality  of  the  statement  of  facts 
to  authorize  the  writ 272 

Is  superseded  and  becomes  of  no  force 
on  the  entry  of  judgment 278 

When  creditor  at  large  may  attack  a 
fraudulent  assignment,  under  the  attach- 
ment issued  in  his  favor 15 

ATTORNEY. 

A  non-resident  of  the  state  prohibited 
from  practicing  in  our  courts 368 

B. 

BAIL. 

Liability  of  sheriff  as  bail,  on  escape 
of  prisoner 91 

BOARD  OF  SUPERVISORS. 
When  will  be  compelled  by  mandamus 
to  audit  accounts 71 


BOUNDARIES. 

Generally  by  a  street  or  highway,  or 
stream  of  water  not  navigable,  carries 
the  owner  to  the  center  of  the  street, 
Ac 109,  130 

c. 

COMMISSIONERS  OF  EXCISE,  N.  Y. 

When  an  action  in  their  name  cannot 
be  prosecuted  by  any  other  person. .  312 

The  rights  of  third  persons  to  prosecute 
in  the  name  of  the  board  of  commission- 
ers, <tc 506 

COMMON  CARRIER. 
Non-liability  of,  in  delivering  goods 
into  a  warehouse,  where  a  consignee  re- 
fuses to  receive  them 137 

COMPLAINT. 

What  allegations  of  the  appointment 
of  the  plaintiff  as  receiver,  considered 
sufficient 236 

One  count  which  states  facts  containing 
more  than  one  cause  of  action,  cannot  be 
demurred  to;  the  remedy  is  by  motion  to 
strike  out  all  but  one  cause,  or  compel  an 
election 236 

What  considered  sufficient  averment 
for  expenses,  <fcc.  in  action  for  negligence 
in  causing  death 270 

Dismissal  of  at  trial,  no  bar  to  a  second 
action  289 

In  an  action  against  a  stock  broker  for 
damages  in  selling  stock,  when  a  demand 
and  tender  not  necessary 340 

For  use  and  occupation  of  premises, 
not  necessary  to  aver  how  relation  of 
landlord  and  tenant  exists 104 

By  assignee  for  benefit  of  creditors, 
when  not  necessary  to  set  out  his  repre- 
sentative character 150 

What  averments  necessary  to  consti- 
tute a  cause  of  action,  upon  a  written 
instrument  (not  a  promissory  note)  for 
the  payment  of  money  only 30 

When  allegations  of  complaint  suffi- 
cient to  vest  plaintiff  with  a  right  to  sue 
and  collect  in  his  own  name 93 

COMPOSITION  DEED. 
When  void  by  reason  of  a  secret  agree- 
ment with  a  portion  of  the  creditors,  164 

CONTRACT. 

For  the  sale  of  an  invoice  of  sugar  to 
arrive  on  a  certain  day,  when  considered 
absolute,  although  arrived  afterwards,  87 
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In  an  action  for  a  breach  of,  when  per- 
formance or  tender  of  performance  must 
be  averred  and  proved  in  order  to  reco- 
ver    194 

Under  seal,  its  construction  where  de- 
pendent covenants,  express  and  implied 
exist 316 

CORPORATIONS. 

Railroad — when  trustees  of  prohibited 
from  changing  regular  order  of  liens  upon 
funds 451 

Liability  of  trustees  personally,  of 
manufacturing  corporations,  may  resign, 
Ac 35 

COSTS. 

When  plaintiff  in  replevin  recovers  less 
than  defendant's  tender,  not  entitled  to 
costs 411 

A  stay  of  proceedings  in  a  second  ac- 
tion for  same  cause  will  be  ordered  until 
costs  of  the  first  action  are  paid ....  444 

What  cases  considered  not  "difficult 
and  extraordinary"  within  the  meaning 
of  §  309  of  the  Code 453 

On  granting  or  denying  an  application 
for  judgment  under  §  247,  Code,  only  the 
costs  of  motion  allowed 470 

When  the  costs  of  a  trial  of  an  issue  of 
law  must  be  collected  by  execution,  not 
by  precept 60 

COUNTER-CLAIM. 
No  reply  will  be  allowed  to  new  matter 
not  constituting  a  counter-claim  . . .  2911 

CREDITOR'S  SUIT. 
Remedy   at  law   must    be   exhausted 
against  all   the   defendants,   before   the 
action  lies 329 


D. 

DEED. 

The  recording  of  a  deed  is  only  prima 
facie  evidence  of  its  delivery,  und  may 
be  rebutted 41t> 

DEED  OF  SETTLEMENT. 
Can  be  made  without  injustice  where 
the  grantor  is  solvent — what  a  sufficient 
consideration — when    delivery    uncondi- 
tional, Ac 394 

DEFENCE. 

To  a  promissory  note,  that  the  holder 
agreed  to  extend  the  time  of  payment, 
when  without  consideration,  and  no  de- 
fence    421 


DISMISSAL  OF  COMPLAINT. 
Is  equivalent  to  a  former  judgment  of 
non-suit  in  a  common  law  action 2 

DISTRICT  COURTS. 
Of  the  city  of  New  York,  no  jurisdic- 
tion of  actions  to  recover  possession  of 
personal  property 361,  365 

DOCUMENTARY  EVIDENCE. 
Admissible  of  papers  containing  unex- 
plained alterations,  when  in  custody  of  a 
public  officer 226 

E. 

EJECTMENT. 

In  an  action  of,  (or  to  recover  posses- 
sion of  real  estate,)  a  receiver  of  the 
rents  and  profits  cannot  be  appointed,  155 

The  character  and  form  of  the  action 
not  essentially  changed  by  the  Code — 
necessary  parties,  Ac 353 

EVIDENCE. 

In  equity  cases  to  set  aside  a  deed,  Ac. 
for  incompetency  to  make  it; — great  lati- 
tude in  allowing  evidence  should  be  given 
386 


EXCEPTIONS. 

Must  show  that  the  decision  is  wrong, 
to  authorize  a  new  trial 49 

EXECUTION. 

When  executor  or  administrator  may 
enforce  judgment  by  the  same  remedy  aa 
was  formerly  obtained  by  scire  facias, 
.' 178 

Against  the  person  cannot  be  issued  on 
a  judgment  on  contract  where  no  order  to 
arrest  on  extrinsic  facts  has  been  ob- 
tained before  judgment 190 

EXTENDING  TIME. 
Of  payment  by  a  written  proposition 
by  a   creditor,    when    debtor    must  act 
promptly 101 

G. 

GUARANTY. 

On  a  promissory  note,  when  it  expresses 
a  sufficient  consideration 66 

I. 

INJUNCTION. 

On  motion  for  attachment  for  disobey- 
ing, a  cross  motion  to  dissolve  may  be 
made 329 
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Will  not  be  granted  to  restrain  the 
commission  of  any  act  injurious  to  plain- 
tiff, where  compensation  in  damages  can 
be  recovered  at  law 349 

Where  the  answer  is  a  full  and  com- 
plete denial  of  the  equity  of  the  bill,  an 
injunction  will  not  be  allowed 426 

When  will  not  be  allowed  to  restrain 
the  sale  of  the  interest  of  one  partner  in 
copartnership  property 107 

When  will  not  be  granted  in  favor  of 
the  people  as  a  party,  to  restrain  the  lay- 
ing of  a  railroad  track  in  a  public  street 
in  a  city 109 

INSPECTOR  OF  ELECTIONS. 

Of  common  schools,  who  is  a  candidate 

for  trustee  vacates  his  inspector's  office, 

and  where  he  acts  with  two  other  lawful 

inspectors)  the  election  is  valid 25 

J. 

JUDGMENT. 

One  partner  served  with  process  may 
confess  judgment  for  both,  which  will 
bind  the  joint  property  and  the  individ- 
ual property  of  the  one  served 209 

One  partner  or  joint  debtor  cannot  con- 
fess judgment  for  both  (under  §  383)  265 

Where  entered  for  balance  over  coun- 
ter-claim, no  notice  of  assessment  by 
clerk  necessary 293 

JURISDICTION. 

State  courts  no  jurisdiction  of  an  action 
against  a  firm  to  recover  a  firm  debt, 
where  one  of  the  members  of  the  firm  is 
a  foreign  consul;  otherwise,  if  the  exe- 
quatur of  the  consul  is  revoked  ....  250 

Admiralty — no  jurisdiction  between  re- 
sidents in  action  for  damages  for  loss  in 
towing  a  vessel  on  the  Hudson  river. .  78 

State  courts  no  jurisdiction  of  an  action 
against  a  firm  to  recover  a  firm  debt, 
where  one  of  its  members  is  a  foreign 
consul — nor  docs  jurisdiction  attach  by 
the  revocation  of  the  exequatur  of  the 
consul  pending  the  action  510 

JUSTICE  OF  THE  PEACE. 
May  render  judgment  on  general  elec- 
tion day 445 

L. 

LETTERS. 

Although  they  pass  to  the  executor 
or  administrator,  are  not  assets,  and 


cannot  be  sold  or  assigned ;  they  belong 
to  the  widow  and  next  of  kin  of  the  tes- 
tator or  intestate 198 

LIENS. 

Upon  different  pieces  of  property,  when 
equity  will  interpose  to  protect  a  bona 
Jide  purchaser 474 

M. 

MANDAMUS. 

In  favor  of  the  commissioners  of  emi- 
gration against  the  supervisors  of  Rich- 
mond county  denied 275 

When  will  not  be  granted  against  the 
mayor  of  New  York  to  compel  him  to 
countersign  a  warrant,  &c  286 

When  denied  against  commissioners  of 
emigration 291 

MARINE  COURT. 
Have  authority  to  dismiss  complaint, 
with  a  like  effect  as  a  non-suit  form- 
erly    289 

MARRIED  WOMEN. 

When  the  husband  acting  as  the  agent 
of  the  wife  in  her  separate  business,  not 
authorized  to  employ  counsel,  so  as  to 
bind  her  separate  estate  for  costs  ....  10 

When  her  separate  estate  liable  for 
rent  under  a  lease  to  her 240 

A  ne  exeat  may  issue  against  • . . .   500 

Not  liable  as  a  depositary  or  on  con- 
tract of  bailment 500 

MISNOMER. 

Of  a  defendant  in  a  summons  cannot  be 
taken  advantage  of  by  motion  to  set  it 
aside 518 


N. 

NATURALIZATION. 
When  a  minor  son  becomes  naturalized 
at  majority,  by  the  naturalization  of  his 
father 99 

NEW  TRIAL. 

Will  be  granted  on  terms  in  actions  for 
penalties,  on  the  ground  that  the  verdict 
is  against  the  weight  of  evidence,  where 
the  verdict  is  for  the  plaintiff 478 

NOTICE  OF  MOTION. 
Mi'st  specify  the  grounds  of  the  irreg- 
ularity complained  of 476,  477 
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P. 

PARTIES. 

In  a  mortgage  foreclosure,  tbe  grantee 
of  the  inchoate  right  of  dower  of  the  wife 
of  the  mortgagor,  not  a  necessary  party, 
437 

When  a  president  of  a  banking  asso- 
ciation prosecutes  for  and  in  behalf  of  the 
bank  372 

A  party  to  an  action  cannot  be  com- 
pelled by  the  adverse  party  to  make  an 
affidavit  or  deposition,  to  be  used  on  a 
pending  motion 375 

The  representatives  of  a  deceased  joint 
debtor  cannot  be  joined  with  the  survi- 
vors for  a  debt  due  the  joint  debtors,  or 
for  an  injury  to  their  joint  property.  233 

POLICE  COURT  CLERKS. 
In  the  city  of  New  York,  appointed  by 
the  mayor  and  aldermen 226 

PUBLICATION. 

Of  notice  of  sale  of  mortgaged  premises, 
under  the  statute,  regularity  of  ....  356 


R. 

RAILROADS. 

A  city  railroad  company  or  their  em- 
ployees have  no  right  to  regulate  or  pro- 
hibit travel  on  a  public  street  where  their 
track  is  laid 248 

When  not  authorized  to  be  laid  in  a 
public  street  in  a  city,  without  compen- 
sation being  made  to  individual  owners 
of  property  in  the  street 109,  130 

REFEREES. 

When  their  report  is  duly  signed  and 
delivered,  their  power  over  the  subject 
matter  is  exhausted 241 

Have  power  on  the  trial  to  allow  an 
amendment  of  a  pleading  under  §  173  of 
the  Code — their  findings  on  disputed 
questions  of  fact  conclusive 481 

REVIVOR. 

When  the  transfer  of  the  subject  of  the 
action  does  not  authorize  the  assignee  to 
revive 97 

s. 

SECURITY  FOR  COSTS. 

By  a  plaintiff  or  defendant  in  a  repre- 
sentative capacity,  when  required . .  281 

When  required  of  a  receiver  for  mis- 
management or  bad  faith 424,  443 


An  undertaking  under  §  209  given  by 
a  non-resident  plaintiff  in  an  action  for 
the  claim  and  delivery  of  personal  pro- 
perty, held,  a  sufficient  bond  for  security 
for  costs 494 

STATUTE  OF  LIMITATIONS. 
When  payment  by  one  joint  maker  of  a 
note,  to  be  regarded  as  the  acknowledg- 
ment of  the  debt  by  both,  so  as  to  take 
the  case  out  of  the  statute 49 

SUMMARY   PROCEEDINGS. 
When  by  defective  affidavit,  the  mag- 
istrate does  not  obtain  jurisdiction. .   183 

SUPPLEMENTARY  PROCEEDINGS. 
Plaintiff  must  establish  that  the  de- 
fendant has  money  or  means,  before  the 
latter  can  be  ordered  to  pay,  or  be  com- 
mitted   3 

SURROGATE. 

Obtains  jurisdiction,  not  by  citations, 
but  by  the  residence  of  the  parties — when 
the  payment  over  by  a  trustee  of  the 
funds  of  the  intestate  operates  as  a  con- 
version   409 

T. 

TAXATION. 

Manufacturing  corporations  of  another 
state  having  an  agent  and  a  store  for  the  ' 
sale  of  their  goods  in  this  state,  not  liable 
to  taxation  on  their  property  here. .    143 

TERMS. 

Imposed  on  opening  a  judgment  by 
default  477 

The  terms  of  an  amendment  of  a  plead- 
ing are  in  the  discretion  of  the  court  and 
are  not  reviewable 481 

TESTIMONY. 

Of  a  witness  taken  on  commission  can 
not  be  contradicted  by  his  declarations 
made  subsequently,  unless  an  opportu- 
nity has  been  offered  for  explanation,  481 

TRUSTEES  OF  THEOLOGICAL 

SEMINARY. 

Title  to  the  office  by  two  rival  claim- 
ants decided  on  quo  icarranto 294 

u. 

UNDERTAKING. 

When  regarded  as  not  given  by  reason 
of  new  sureties  failing  to  justify  in  time, 
356 
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USURY. 

When  an  exchange  of  a  bond  and 
mortgage  for  promissory  notes  on  a  loan 
of  money,  renders  the  bond  and  mortgage 
usurious  4 

When  requisitions  of  a  bank  on  dis- 
counting a  note,  amounts  to  usury,  478 

V. 

VENUE. 

Affidavits  on  both  sides  on  motion  to 
change  the  place  of  trial  for  convenience 


of  witnesses,  must  state  what  is  expected 
to  be  proved  by  the  witnesses 29 

w. 

WARRANTY. 

A  general  agent  has  authority  to  make 
a  warranty  of  articles  in  which  the  prin- 
cipal is  dealing — rule  of  damages  in  rela- 
tion to  an  express  warranty 18 

WILL. 
Construction  of  devise  in 169 


COUBT  OF  APPEALS. 


DECISIONS  RENDERED  DECEMBER  20,  1861. 

Judgment  affirmed,  with  costs. 

Sanford,  adm'r,  Ac.  agt.  Bennett;  The  People  agt.  Carpenter. 
Kenyon  and  others  agt.  Barnard;  Shannon  agt.  Mallory,  and  7  per  cent,  damages. 
Hill  and  another  agt.  Cockroft;  Foster  and  others  agt.  Julien. 
Coddington  agt.  Washington  Ins.  Co.;  Pratt  and  another  agt.  Ogden  and  another. 
Ogden  and  others  agt.  Pratt  and  others;  Brandow,  ex'r,  Ac.  agt.  Maas. 
Sheldon  agt.  Young,  and  10  per  cent,  damages;  Howes  agt.  Wood  and  others. 
Miller  and  others  agt.  Earle  and  others ;  People  agt.  Johnson. 
People  agt.  Tappan;  Corcoran  agt.  Judson. 

Chuffe  and  another  agt.  Cattaraugus.  Co.  Ins.  Co. ;  Van  Benthuysen  agt.  Harper. 
Smith  agt.  Yarrick;  Houlehan,  jr.  agt.  Sacketts  Harbor  A  Saratoga  R.  R.  Co., 

and  10  per  cent,  damages. 
Horan  agt.  Same,  and  10  per  cent,  damages;  McMahon  agt.  Same,  and  10  per 

cent,  damages. 

Houlehan,  sen.  agt.  Same,  and  10  per  cent,  damages. 
Dykers  and  others  agt.  Townsend. 

Morgan,  by  next  friend  agt.  Hillard,  and  5  per  cent,  damages. 
Hennequin  and  others  agt.  Nay  lor. 

Chamberlain  agt.  Ayres  and  another,  and  10  per  cent,  damages. 
Shultz  agt.  Peyter,  and  10  per  cent,  damages. 
Richmond  agt.  Sherman ;  Barnard  agt.  Hotchkiss. 

Same  agt.  Same,  and  10  per  cent,  damages;  McMnrray  and  others  agt.  Babcock. 
Sears  agt.  Adams,  and  10  percent,  damages;  Squires  agt.  Johnson  and  another. 
Post,  Supervisor  agt.  Snyder,  imp'd,  and  5  per  cent,  damages. 
Lawrence  agt.  McGurk ;  Bonati  cgt.  Welch. 

Judgment  reversed  and  new  trial  ordered,  with  cottt  to  abide  event. 
Cooper  and  others  agt.  Ball ;  Richmond  agt.  Power. 
The  Central  Bank  agt.  Empire  Stone  Dressing  Company. 
Abeel  and  another  agt.  Gelder  and  another. 
People  ex  rel.  Fielder  agt.  Mead  and  others. 
Poughkeepsie  &  Salt  Point  Road  Company  agt.  Griffin;  Spoor  agt.  Fairman. 

Order  of  the  General  Term  reversed  and  order  of  the  Special  Term  affirmed 
•without  costs  of  either  party  on  appeal. 

Hollister  and  others  agt.  Hollister  Bank. 

Judgment  affirmed. 

Morey  agt.  The  People;  People  ex  rel.  Hackley  agt.  Kelly. 
In  the  matter  of  Andrew  J.  Hackley;  Guenther  agt.  People. 
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Judgment  reversed  and  judgment  for  plaintiff  on  demurrer  with   costs,  but 
without  prejudice  to  defendant  to  apply  for  leave  to  answer. 

Gridley,  committee  agt .  Gridley. 

Judgment  reversed  and  new  trial  ordered. 
Stanton  and  others  agt.  People. 

Judgment  affirmed  with  costs  to  be  paid  by  appellant. 
In  the  matter  of  the  last  will  and  testament  of  Richard  Ustie,  deceased. 

So  much  of  the  judgment  of  the  New  York  common  pleas  as  declares  void  that 
part  of  the  will  which  authorizes  the  income  of  the  estate  to  be  applied  con- 
tingently to  the  education  and  support  of  the  unborn  issue  of  the  testator's 
children,  during  the  trust  term,  is  reversed  and  annulled,  and  in  all  other 
respects  the  judgment  of  the  New  York  common  pleas  is  affirmed  with  costs 
of  this  appeal  to  both  parties,  to  be  paid  out  of  the  estate. 

Oilman  agt.  Reddington  and  others. 

Order  for  new  trial  affirmed  and  judgment  absolute  for  defendant  with  costs. 
Pratt,  administrator  agt.  Aldrich. 

Judgment  of  the  general  term  reversed,  and  that  of  the  special  term  affirmed, 
with  costs,  without  prejudice  to  plaintiffs  to  apply  to  amend  in  the  supreme 
court. 

Blunt,  administrator  agt.  Delevan  and  others. 

Judgment  of  general  and  special  terms  reversed  and  judgment  for  defendant 
on  the  demurrer  with  costs,  but  without  prejudice  to  the  plaintiff  to  apply  to 
the  supreme  court  to  amend  complaint. 

Foote  agt.  Conkey. 

Judgment  of  general  term  reversed  and  that  of  special  term  affirmed  with  costs . 

Barlow  agt .  Buck  and  another,  executors. 

Greene,  executor,  agt.  McArthur  and  others;  Appleby  agt.  Brown  and  another. 

Dolan  agt.  The  City  of  Buffalo;  Lathrop  agt.  Same. 

Appeals  dismissed  with  costs. 
Post  agt.  Field  and  others;  Same  agt.  Same. 

Judgment  of  the  general  term  reversed  and  decision  of  surrogate  affirmed  with 

costs  of  appeal. 
Sipperly,  administrator,  agt.  Baucus  and  others. 

Orders  vacating  judgment  as  to  Timothy  C.  Abrahams  reversed,  and  affirmed 

as  to  Elsie  V.  R.  Abrahams,  without  costs  of  appeal  to  either  party. 
Wat  kins  agt.  Abrahams  and  others. 

Re-argument  ordered. 

Lathrop  agt.  Smith,  administrator;  Clark  agt.  Griffith  and  another. 
Filkins  agt.  Whyland;  Cleveland  agt.  Boerum. 

Holbrook  and  another  agt.  Vose  and  others;  Dubois,  Baron,  Jkc.,  agt.  Ray. 
Harris  agt.  Ely  and  others;  Neusbaum  agt.  Reim  and  others. 
Bidwell  agt.  Northwestern  Insurance  Company. 
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Judgment  affirmed  and  taxable  costs  of  ail  parties  to  be  paid  out  of  the  fundt 

of  thf  estate. 
Fursyth  and  others  a^t.  Rathbone,  executor,  Ac. 

DECISIONS  OF  THE  COURT  OF  APPEALS  ANNOUNCED  IN  MARCH 
TERM,  1862. 

Judgment  affirmed,  with  costs. 
Spraguo  agt.  Stone;  Nowcoinb  agt.  Griswold. 
Delamater  and  others  agt.  Willard,  and  10  per  cent,  damages. 
Brcwstcr  and  others  agt.  Wheeler;  Poople  agt.  Albany  &  Vermont  R.  R.  Co. 
Campbell  agt.  Woodworth  and  others;  Burtis  agt.  Buffalo  A  State  Line  R.  R.  Co. 
Byxbie  and  others  agt.  Wood;  Cleveland  agt.  Boerum,  judgment  to  be  entered  as 

of  Jan.  term,  1862. 

Wilkinson  and  others  agt.  Moore;  Wells  agt.  Now  York  Central  R.  R.  Co. 
Chauncey  agt.  Arnold,  ex'r;  .Smith  and  others  agt.  Wilcox  and  others. 
People  ex  ret.  Humphrey  agt .  County  Court  of  Schoharie  county. 
Albany  Northern  R.  R.  Co.  agt.  Brownell  and  others. 
Ford  and  others  agt.  Williams;  Smith  agt.  New  York  Central  K.  R.  Co. 
Ridor  agt.  Hulse;  Davis,  Committee  agt.  Spencer. 
Craig  agt.  Cramer;  Durand  agt.  Ilolden. 
Ualligan  agt.  Weaver,  and  10  per  cent,  damages. 

Driscoll  agt.  Sacketts  Harbor  R.  R.  Co. ;  Stewart  agt .  Pray  and  Bump. 
Parish  Will  Cases  affirmed. 

Judgment  reversed. 

People  agt.  Waffle,  except  so  far  as  relates  to  an  abatement  of  nuisance. 
Johnson  agt.  Jenkins;  Newland  agt.  N.  Y.  Central  R.  R.  Co. 
Hays  agt.  Reese;  Howland  agt.  Edmonds. 
Leggett  agt.  Bank  of  Sing  Sing;  Clark  agt.  Griffiths. 
Stewart  agt.  Lent;  Neusbaum  agt.  Keim  and  others;  Ely  agt.  Ormsby. 
Davis  agt.  Pattison;  Thies  agt.  Rider;  Sherman  agt.  Elder  and  others. 
Blend  agt.  Mickle ;  Morris  and  others  agt.  Patchin. 
Perkins  agt.  New  York  Central  R.  R.  Co. 

Order  affirmed  and  judgment  absolute. 
Blake  agt.  Van  Blunt;  Bidwell  agt.  Northwestern  Insurance  Co. 

Order  affirmed  with  costs,  with  directions  of  Supreme  Court  to 

award  a  writ,  t(C. 
Filkins  agt .  Wyland. 

Judgment  of  General  Term  reversed,  and  that  of  Special  Term  affirmed. 
Eadie  agt.  Slimmon. 

An  additional  term  of  thus  court  will  be  held  at  the  capitol  in  Albany  on  the  10th 
day  of  June  next  at  10  o'clock  A.  M.,  and  continue  into  the  stated  term. 
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